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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA 

 
NIKKI LYNN RICHMAN, on her own 
behalf and ex. rel C.R. a Minor Child, 
 
                          Petitioner, 
vs.  
 
NATIVE VILLAGE OF SELAWIK, 
RALPH STOCKER, and ARLENE 
BALLOT,  
                                            Respondents.  

 
 

 
 
               Case No. 3:22-cv-00280-JMK 
 

 
PETITIONER’S OPPOSITION TO NATIVE VILLAGE OF SELAWIK’S  

MOTION TO DISMISS 
 
  Nikki Lynn Richman, by and through the undersigned counsel of record,  

opposes the Native Village Of Selawik’s Rule 12(b) Motion To Dismiss Richman’s 

petition for a Writ of Habeas Corpus pursuant to the Indian Civil Rights Act 

[IRCA; 25 U.S.C. §1303].  Ms. Richman holds a delegation of parental rights under 

Alaska State law from the child’s father with respect to C.R. (i.e. the child).  Ms. 

Richman challenges the detention of the minor child pursuant to the Tribe’s 

December 16th, 2022 order granting custody of the child to Ms. Arlene Ballot, the 

child’s maternal grandmother.   

 

SUMMARY  

 Selawik has brought a Rule 12(b) motion to dismiss this matter alleging that 

this Court lacks subject matter jurisdiction to consider Ms. Richman’s claim under 
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ICRA.1  Alternatively, Selawik alleges that Richman has failed to state a claim upon 

which relief may be granted.2   

 

This Court should deny Selawik’s motion to dismiss because it is well 

established that this Court has subject matter jurisdiction to review the exercise of 

tribal court jurisdiction over non-tribal members and whether a tribal court has 

exercised its jurisdiction in a manner consistent with due process and equal 

protection under ICRA.  Alternatively, Richman’s petition clearly states a claim for 

which this Court may grant relief.  

 

I. BACKGROUND. 

 Richman’s verified petition contains a detailed factual background of the 

dispute. For the purposes of this 12(b) motion, in which the factual allegations are 

accepted as true,3 the critical facts alleged in the verified Petition include the 

following 

• Neither the father nor Ms. Richman nor the Child are tribal members of 

Selawik;4  

 
1 Docket 12, at 6 relying on FRCP 12(b)(1) 
2 Docket 12, at 6-7 relying on FRCP 12(b)(6) 
3 See discussion of Legal Standard below.   
4 Docket 1, at para 10, 14, & 17. 
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• In January, 2020, the father killed the mother.5  

• On January 15, 2020, when the child was  nine (9) months old,  the father 

placed the child with Ms. Richman and gave Ms. Richman a Power of 

Attorney/ Delegation of Parental Right under Alaska State law (A.S. 

13.26.051) regarding the child;6 

• Ms. Richman attempted to adopt the child, with the consent of the father 

in state court.7  

• The child has lived in the care of Ms. Richman since January, 2020, and 

there is no allegation that the child has been at risk of harm while in the 

care of Ms. Richman.8  

• While various proceedings relating to the child occurred in the Venetie 

Tribal Court, the Native Village of Venetie recognized Ms. Richman as 

an “Indian custodian” and allowed the child to remain with Ms. 

Richman.9 

• On or about July 14 or 16, the Venetie Tribal Court dismissed all 

proceedings related to the child.10   

 
5 Docket 1, at para 15.  Since filing the Petition the father has been convicted of killing the 
mother.  
6 Id. at para 7 & 20 
7 Id., at para. 34 &43 
8 Id., at para. 18-20 
9 Id, at para  24- 31 
10 Id., at para 35-36 
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• On July 8, 2020  Ms. Richman filed a petition for adoption of the child, 

with the consent of the father,  in the Alaska State Superior Court for the 

Fourth Judicial District.11 

• On or about July 16, 2021, the Selawik Tribal Council passed a resolution 

“accepting transfer of the case” from Venetie to Selawik, without prior 

notice to Ms. Richman nor the father, and without any Venetie Tribal 

Court order actually transferring jurisdiction of the matter to Selawik12 

• Despite the fact that Selawik did not have a tribal court, and without a 

request from Ms. Richman or the father, on or about September 10, 2021 

initiated proceedings as a tribal court, and issued an order granting 

temporary custody of the child to Ms. Richman.13   

• On May 26, 2022, the Alaska Superior Court dismissed Ms. Richman’s 

adoption petition in deference to Selawik’s claim to jurisdiction. 14 

• On August, 15, 2022, Ms. Richman filed a formal request before the 

purported Selawik Tribal  Court to dismiss its proceedings related to 

the child because it  

 
11 Id., at para 34 
12 Id, at para 37 
13 Id., at para 38- 42 
14 Id. at para 44 
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o lacks jurisdiction under the terms of its Constitution because the 

child was not eligible for tribal membership under its 

Constitution; 

o had not organized a tribal court in compliance with its 

Constitution; 

o lacks a body of law which might regulate this proceeding in a 

manner consistent with the Indian Civil Rights Act; and  

o failed to comply with the due process rights requirements under 

its Constitution and under the Indian Civil Rights Act.15 

• Selawik never acted upon Ms. Richman’s request to dismiss.16  

• On December 16, 2022 Selawik awarded Ms. Ballot custody of the child 

after a hearing in which Ms. Richman was not provided notice nor an 

opportunity to be heard in a manner inconsistent with procedural due 

process and without a clear finding that Ms. Richman had not provided 

adequate care of the child as required by substantive due process.17 

 

In a recent development, Selawik sought to register its December 16th 

order with the Alaska Superior Court and to seek a writ of assistance for 

immediate enforcement of the order to transfer custody to the maternal 

 
15 Id., at 45 
16 Id., at para 46 
17 Id., at para 54 - 61 
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grandmother. The Alaska Superior Court denied the application for registration 

holding that Selawik’s proceedings violated due process.18  

 

II. LEGAL STANDARD 

  The Tribe has presented a motion to dismiss under FRCP 12(b)(1) 

[dismissal of an action for “lack of subject matter jurisdiction.”] and 12(b)(6) 

[failure to state a claim upon which relief may be granted].  Plaintiff accepts the 

statement of legal standard presented by the Tribe, with minor modification.19   

 

  As a general matter, a court must take all allegations of material fact 

alleged in the complaint as true and construe them in the light most favorable to 

the nonmoving party with regard to both the  FRCP 12(b)(6) motion20 and a 

“facial attack“ under  FRCP 12(b)(1). 21  In contrast, in considering a  “factual 

 
18 Ex. 9- Superior Ct. Order (2/10/2023) 
19 E.g. Plaintiffs have the burden of establishing jurisdiction. See Kokkonen v. Guardian Life Ins. 
Co., 511 U.S. 375, 377 (1994).  
20 Cousins v. Lockyer, 568 F.3d 1036, 1067 (9th Cir. 2009); see also Daniels-Hall v Nat’l Educ. 
Ass’n, 629 F.3d 992, 998 (9th Cir. 2010). For this proposition, the Tribe relies on Leite v Crane 
Co., 749 F. 3d 117, 1121 (9th Cir., 2014) cited by Defendants Docket 12, at 7n23. This case may 
not be the most appropriate. Leite involved the federal officer removal statute, under which 
“defendants enjoy much broader removal rights under the federal officer removal statute than 
they do under the general removal statute.” 749 F. 3d 117, 1122.  Of course, this is not a removal 
case, and it does not involve a federal officer. Cousins and Daniels-Hall are more appropriate to 
this case.  
21 A challenge as to the sufficiency of the pleadings to establish jurisdiction is considered a 
“facial attack”, while a challenge alleging a  lack of any factual support for subject matter 
jurisdiction despite the pleading’s sufficiency is considered a “factual attack”. As explained in 
Grondal v. United States, 2012 U.S. Dist. LEXIS 19398, at 11-13 (E.D. Wash. Feb. 16, 2012) 
(Quackenbush, J.).  Leite, supra.  
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attack” upon jurisdiction under FRCP 12(b)(1) the Court may consider evidence 

outside the pleadings needed to resolve factual disputes as to jurisdiction. See 

Assoc. of Am. Med. Coll. v. United States, 217 F.3d 770, 778 (9th Cir. 2000). 

However, where jurisdiction is intertwined with the merits, the court must 

"assume the truth of the allegations in a complaint ... unless controverted by 

undisputed facts in the record." Roberts v. Corrothers, 812F.2d 1173, 1177 (9th Cir. 

1987); See also Daniels-Hall v Nat’l Educ. Ass’n, 629 F.3d 992, 998 (9th Cir. 2010).  

This latter principle applies in this matter, since the Tribe’s motion intertwines 

jurisdictional and merit issues.  

 

A Rule 12(b)(6) dismissal under FRCP 12(b)(6) is proper only in the 

absence of  a cognizable legal theory' or 'the absence of sufficient facts alleged 

under a cognizable legal theory.'" Johnson v. Riverside Healthcare Sys., LP, 534 F.3d 

1116, 1121 (9th Cir. 2008)   A dismissal without leave to amend is improper unless 

it is beyond doubt that the complaint "could not be saved by any 

amendment." Harris v. Amgen, Inc. 573 F.3d 728, 737 (9th Cir. 2009). 

 

III. THE COURT HAS SUBJECT MATTER JURISDICTION TO REVIEW 
THE EXERCISE OF TRIBAL COURT JURISDICTION OVER NON-
TRIBAL MEMBERS. (RESPONSE TO FACIAL ATTACK) 
 

  It is black letter law that a Federal court has jurisdiction to review the 

exercise of tribal court jurisdiction over non-tribal members. National Farmers 
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Union Ins. Co. v Crow Tribe, 471 U.S. 845 (1985) In that case, a non-tribal member 

sought to enjoin a tribal court proceeding over a personal injury matter.  The Court 

of Appeals held that the federal courts lacked jurisdiction over the questions 

challenging tribal court jurisdiction.  The Supreme Court reversed and held that 

federal courts have authority to determine, whether a tribal court has exceeded the 

limits of its jurisdiction, as a matter “arising under” federal law citing 28 USC § 

1331. National Farmers Union Ins. Co. v Crow Tribe, 471 U.S. at 852-853.   

 

The Supreme Court confirmed this holding in Strate v A-1 Contractors, 520 

U.S. 438, 448-449 (1997), which was a case brought by a contractor, operating on a 

Montana Indian Reservation, seeking a declaratory judgement against tribal 

agencies and officials.  The contractor challenged a tribal court judgement arguing 

that the Tribe lacked jurisdiction over the contractor. The Supreme Court 

confirmed that Federal court has jurisdiction to review the exercise of tribal court 

jurisdiction over non-tribal members.  Id.  

 

In Nevada v Hicks, 533 U.S. 353 (2001) the Supreme Court reviewed a suit 

brought by non-Indian state officials for declaratory judgement seeking to 

invalidate a tribal court order.  The Court once again confirmed its holdings in 

Strate v A-1 Contractors, and National Farmers Union Ins. Co. In doing so, J. 

O’Conner’s concurring opinion specifically noted the holding in National Farmers 
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Union Ins. Co. that “district courts may determine under 28 USC § 1331 whether a 

tribal court has exceeded the lawful limits of its jurisdiction.  

 

After three (3) US Supreme Court decisions in agreement on the issue,  there 

is no question that this Court has jurisdiction to review whether a tribal order 

exceeded the lawful limits of its jurisdiction.  

 
IV. ICRA’S HABEAS RELIEF IS AVAILABLE TO REVIEW A TRIBAL 

CHILD CUSTODY ORDER (RESPONSE TO FACIAL ATTACK) 
 

  The Indian Civil Rights Act (ICRA) provides “The privilege of the writ of 

habeas corpus shall be available to any person, in a court of the United States, to test 

the legality of his detention by order of an Indian tribe.” 25 USC §1303.  The Ninth 

Circuit has clearly held that ICRA habeas relief is available to review whether a 

tribal child custody order exceeded the lawful limits of its jurisdiction. United 

States ex Rel. Cobell v. Cobell, 503 F.2d 790 (9th Cir. 1974) cert. denied, 421 U.S. 999 

(1975). The case involved a custody dispute between biological parents, both of 

whom were members of the Blackfeet Tribe initially residing off reservation. The 

parents originally obtained a custody determination under Montana law. The 

maternal grandmother petitioned the Blackfeet Tribal Court and obtained a 

custody order that was inconsistent with the State custody order. The father 

sought habeas relief under ICRA arguing that the tribal order exceeded the tribal 

court’s jurisdiction under tribal law. The federal court accepted the possibility that 
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the State and the Tribe might have concurrent jurisdiction but reviewed both 

Montana laws and the tribal codes. The Court found that Montana clearly had 

jurisdiction,22 but the Tribal court exceeded its jurisdiction as defined by tribal 

law.23  Given that the tribal order was inconsistent with tribal law, the federal 

courts issued a writ of habeas corpus invalidating the Tribal order.  

 

DeMent v Oglala Sioux Tribal Court, 874 F.2d 510 (8th Cir. 1989) is in accord 

with Cobell holding that ICRA habeas corpus is available to review whether a tribal 

order exceeded the lawful limits of its jurisdiction. DeMent involved a non-Indian 

father who neither resided nor was domiciled on the tribe’s reservation.  The father 

challenged a tribal court’s custody order with respect to the children. The Eighth 

Circuit held the district court had federal question jurisdiction in this case, noting 

that “The question of whether an Indian tribe has the power to compel a non-

Indian to submit to the civil jurisdiction of a tribal court is a federal question under 

28 USC §133. DeMent v Oglala Sioux Tribal Court, 874 F.2d 513 citing National 

Farmers Union Ins. Co. v. Crow Tribe, 471 US 845, 852 (1985). The Court explained 

further,  

The ICRA requires tribal courts to exercise their jurisdiction in a manner 
consistent with due process and equal protection. … Thus, if a tribal court 

 
22 503 F.2d, 794-5 
23 503 F.2d, at 795 
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acts outside the scope of its jurisdiction, that action may constitute a due 
process violation.24  

DeMent is particularly useful in this matter, in that it followed and 

addressed the Supreme Court’s holding in Lehman v. Lycoming County Children's 

Services Agency,25 upon which the Tribe chiefly relies.  The Eight Circuit specifically 

rejected the application of Lehman to all ICRA habeas actions. 458 US, at 515-516.  

Specifically, the Court in DeMent noted that the father had custody of the child 

under California law and the Tribe was refusing to give effect to such custody (i.e. 

denying full faith and credit). Id.   

 

The Tribe seeks to distinguish DeMent by stating that there is no state court 

custody order in the present case.  But the present case is similar to DeMent, in that 

Ms. Richman has custody under Alaska law by virtue of the delegation of parental 

rights. A.S. 13.26.051. Selawik is refusing to give effect to Alaska law, and 

disregarding her lawful custody of the child under Alaska law, just as the Tribal 

Court in DeMent refused to give full faith and credit to the state court order. 

Additionally, the recent order denying the Tribe’s request to register the tribal 

court order demonstrates a clear conflict between the State and tribal courts; i.e. 

the state is refusing to register and enforce the tribal court order because the State 

 
24 874 F.2d at 514 
25 458 US 502 (1982) 
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court found that the tribal courts process was tainted by bias and other due process 

violations.    

 

Secondly, in DeMent the Eighth Circuit noted that the California courts were 

unable to provide relief since they lacked jurisdiction to return the children to the 

father’s custody.  458 US, at 515-516.  As the  recent decision of the State Superior 

Court demonstrated, the Alaska State Courts lack the authority to dissolve the 

tribal court custody order; the State Court may simply decline to enforce the Tribal 

Court order.26   

 

The fact that the child is in Richman’s physical custody does not moot this 

Court’s authority to issue a writ to dissolve the tribal court custody order. Both the 

Courts in Cobell and DeMent noted that the fact that the child was in the physical 

care of the Petitioner did not moot the habeas relief available under ICRA.  Cobell, 

503 F.2d, at 794; DeMent, 874 F.2d at, 516, citing “Wells v. Philbrick, 486 F.Supp. 807, 

809  (D.S.D. 1980) (Indian father could not challenge validity of tribal council's 

custody determination in federal habeas proceeding when children were 

admittedly not in custody of tribe).”  

 

 
26 Plt. Ex. 9 
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The Tribe correctly asserts that under normal circumstances Federal Courts 

do not allow petitioners to collaterally attack a tribal child custody order.  Cobell 

and DeMent stand as exceptions to this broad general rule.  Courts considering the 

matter choose to distinguish rather than repudiate Cobell and DeMent.  The cases 

cited by Defendants do not stand in opposition to Cobell and DeMent but may be 

distinguished.   In LaBeau v Dakota, 815 F.Supp. 1076  (W.D. Mich. 1993)  the Court 

distinguished DeMent based on petitioner's acquiescence to the tribal court's 

exercise of jurisdiction.  Sandman  v Dakota 816 F.Supp. 448 (W.D. Mich. 1992) was 

distinguished because the tribal court's jurisdiction was not in question.  In Azure-

Lone Fight v. Cain, 317 F. Supp. 2d 1148, 1151 (D.N.D. 2004) the petition was denied 

without prejudice to allow exhaustion of tribal processes.  In Weatherwax on Behalf 

of Carlson v. Fairbanks, 619 F. Supp. 294 (D. Mont. 1985) the petition was denied 

because there was no allegation that the Tribal court exceeded its authority.   

Indeed, the cases cited by Selawik merely confirm that whether ICRA habeas relief 

is available to challenge a tribal custody order turns on whether tribal courts act 

outside of their jurisdiction or exceed their authority as defined by tribal law.  

See DeMent, 874 F.2d. at 515-516;  Cobell, 505 F.2d 794-95   

 

In this case, Richman challenges the tribal court order alleging that the tribe 

violated her substantive and procedural due process rights in violation of ICRA , 
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including exceeding the Tribe’s jurisdiction and authority under the tribe’s laws.  

ICRA habeas relief is available.  

 

If, however, this Court perceives some reason that ICRA does not apply, 

the Court should allow Richman to amend her petition  under Harris 

v. Amgen, Inc. 573 F.3d 728, 737 (9th Cir. 2009) to permit the matter to proceed as 

a declaratory judgement matter under 28 USC § 1331, for which there is 

unquestioned subject matter jurisdiction. Strate v A-1 Contractors, supra. and 

National Farmers Union Ins. Co. supra. 

 

V. ADEQUATE FACTS EXIST TO ESTABLISH THIS COURT’S SUBJECT 
MATTER JURISDICTION (RESPONSE TO FACTUAL ATTACK) 
 

The gravamen of Richman’s verified petition is that 1)  Selawik lacks 

jurisdiction  over the child under federal law and tribal law; 2) Selawik does not 

have a Tribal Court authorized or organized in compliance with its Constitution, 

3) Selawik lacks a body of law governing child in need of aid proceeding in a 

regularized manner consistent with the Indian Civil Rights Act (25 U.S.C. 1301 et. 

seq.), and 4) Selawik failed to comply with the due process requirements under its 

Constitution and ICRA. Adequate facts exist to support subject matter jurisdiction 

over these claims.  

 

Case 3:22-cv-00280-JMK   Document 16   Filed 02/13/23   Page 14 of 30



 
 

Richman v Selawik 
Case No.3:22-cv-00280-JMK 

Page 15 of 30 

 

Op: Dismiss   

 

 

JASON WEINER & 
ASSOCIATES, PC 

————— 
1008 16th Avenue 

Suite 200 
Fairbanks, Alaska 99701 

Tel.:  (907) 452-5196 
Fax: (907) 456-7058 

info@fairbankslaw.com 

 

1. Selawik’s IRA Constitution.  As a preliminary matter, it is 

important to note that Selawik is organized under the Indian Reorganization Act 

(IRA) [25 U.S.C. § 5123].27  Specifically, this means that the majority of Tribal 

members adopted the Tribe’s Constitution and must approve amendments to its 

constitution by using the Secretarial Election method provided for in the federal 

statute.   25 U.S.C. § 5123(a). The Tribal Constitution is attached as Exhibit 1.      

 

  Organization under the IRA is of critical importance since this fact goes to 

the very  core of the Tribe’s sovereign status.  Indeed, Selawik’s organization 

under the IRA was the very reason that Selawik was recognized as an Indian 

Tribe. Native Village of Noatak v. Hoffman, 896 F.2d 1157, 1160 (9th Cir. 1990) 

reversed on other grounds, Blatchford v. Native Village of Noatak, 501 U.S. 775 

(1991) (tribes organized under the IRA are federally recognized tribes)   The 

Tribe’s Constitution is the Tribe’s basic law and sets forth a number of provisions 

that are critical to the current dispute, including membership in the tribe, the use 

of tribal powers, and the existence of a regularized system of tribal law 

governing child custody in a manner required by due process.  

 

 

 

 
27 See Plt. Ex. 4 - Constitution of the Native Village of Selawik Alaska. 
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2. The child is not eligible for tribal membership under the Tribe’s law.  

A Tribe has no  jurisdiction over non-tribal members unless Congress 

provides otherwise. Strate v A-1 Contractors, 520 U.S. 438, 445-46 (1997); John v 

Baker, 982 P.2d 738 (Alaska, 1999).  In the case of child custody, a tribe only has 

jurisdiction over child custody where the child is a tribal member.  John v Baker, 

982 P.2d 738 (Alaska, 1999).  Selawik acknowledges that neither Ms. Richman nor 

Mr. Rugstad are tribal members. Thus, the only basis for the tribe’s jurisdiction in 

this case rests solely upon whether  the child is a member of Selawik. Richman has 

alleged that the child is not a tribal member, and the only evidence on the matter 

supports Ms. Richman’s contention.  

 

The Constitution for the Native Village of Selawik provides  that a person 

may be a tribal member in three (3) cases: 1) that the person is named on the Tribe’s 

base role, SELAWIK CONST. Art. II, Sec. 1;28 2) that the person is a child of a 

member, SELAWIK CONST. Art. II, Sec. 2; or a Native person sets up a home in 

the Village, SELAWIK CONST. Art. II, Sec. 4.  However, a tribal member  

automatically loses their tribal membership if the member leaves the village 

without an intention of returning to reside in the village. (emphasis added)  

SELAWIK CONST. Art. II, Sec. 3.  This last provision is to this case.  

 
28 i.e. the “names are on the list of native residents made according to the Instruction of the 
Secretary of the Interior for organization in Alaska….”   
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The child has never lived in Selawik and the only way that the child could 

be a tribal member is if she is a child of a tribal member.  The attached affidavit of 

the child’s biological father was filed with Selawik in connection with Ms. 

Richman’s request to dismiss the tribal proceedings.29  As indicated in the 

affidavit, the child’s mother left Selawik in 2017 or 2018 and had no intention to 

return and reside in Selawik.30   Thus, the mother lost her Selawik tribal 

membership in 2017 or 2018.  The child was born in 2019, which was after the 

mother’s tribal membership was automatically lost under the Selawik 

Constitution. 

 

The issue was raised with Selawik by Ms. Richman’s request to dismiss the 

tribal proceedings;31 however, the Tribe never actually examined the issue, and in 

its final order never addressed the issue other than to simply summarily rule that 

the child was a tribal member.32 The Tribe found the child to be a member without 

examination of the facts; all the facts supported the conclusion that the child is not 

a tribal member. There is no tribal enrollment certification from Selawik which 

would certify that the child is a tribal member.  Other than the father’s affidavit 

that the child’s mother left the village with no intention to return, there was no 

 
29 Ex. 5. (Rustad Aff’t)   See also Ex. 6 (Request to Dismiss)  
30 Id.  
31 See also Ex. 6 (Request to Dismiss)  
32 Ex. 3 

Case 3:22-cv-00280-JMK   Document 16   Filed 02/13/23   Page 17 of 30



 
 

Richman v Selawik 
Case No.3:22-cv-00280-JMK 

Page 18 of 30 

 

Op: Dismiss   

 

 

JASON WEINER & 
ASSOCIATES, PC 

————— 
1008 16th Avenue 

Suite 200 
Fairbanks, Alaska 99701 

Tel.:  (907) 452-5196 
Fax: (907) 456-7058 

info@fairbankslaw.com 

 

contravening evidence in the tribal records on the matter.  Nobody contested that 

the mother left the village, and there was no evidence presented to suggest that 

the mother intended to return to reside in Selawik.  Thus, the preponderance of all 

available evidence is that the child is not a member of Selawik. 

 

3.  Richman never voluntarily submitted to Selawik jurisdiction.   

 Alternatively, Selawik argues that Ms. Richman voluntarily submitted to 

Selawik’s jurisdiction.33   This is simply not correct. Selawik cites paragraph 25 of 

the  Richman’s Petition (Docket 1 at para 25).  The referenced notation alleges 

that Ms. Richman filed a petition with the Venetie Tribal Court for an 

appointment of a guardian for the child.34  Selawik is not Venetie. They are 

different tribes.   

 

Selawik incorrectly argues that Venetie transferred the case to Selawik.35  This 

is also incorrect.  Selawik cites Richman’s Petition (Docket 1 at para 32-37).  The 

referenced notation alleges that on July 14,  and 16, 2021 different Venetie judges 

“issued order(s) dismissing the case …” (Docket 1 at para para 32-37)36  Thus 

Richman’s petition, referenced by Selawik, actually indicates that Venetie 

 
33 Docket 12, at 5, Citing Docket 1 at para 25.   
34 At the time, Ms. Richman believed that the child was a tribal member of Venetie. As indicated 
in the father’s affidavit, this was discovered to be an error.  
35 Docket 12, at 2 citing Docket 1 at para 32-37.   
36 The referenced allegation also alleges serious due process violations with this action.  
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dismissed the tribal court proceedings regarding this child.  This allegation is 

supported by the language of the Venetie order, which is submitted as an exhibit 

to this Court.37   The Venetie order does not explain why the Venetie Court 

dismissed the matter.  Venetie’s dismissal may merely recognize that either 

Venetie lacked jurisdiction, or that the child was not a child-in-need of aid under 

the Venetie Children’s Code because the child was being adequately cared for by 

Ms. Richman.   

 

Selawik’s argument that Ms. Richman voluntarily submitted to Selawik’s 

jurisdiction is unsupported by any evidence, contrary to the referenced material 

in Richman’s petition, and refuted by the actual evidence which demonstrates 

that Ms. Richman never voluntarily submitted to the jurisdiction of the Selawik 

Court.38 

 

 

 

 

 
37 Ex. 7 – Venetie Order To Dismiss  
38 Richman appeared before the Selawik tribal court to challenge the Tribe’s jurisdiction and 
other matters.  Selawik has not argued Richman’s appearance amounted to voluntary submission 
to Selawik’s jurisdiction. The order denying registration noted correctly that an appearance to 
challenge the authority of the tribal court is not voluntarily submission to tribal court jurisdiction.  
Rather, it is a requirement of exhaustion of tribal remedies. See Ex. 8. The right of a party to 
demur is a bedrock principle of jurisprudence. Davidson Bros. Marble Co. v. Gibson, 213 U.S. 
10. (1909)  (invalidating a Ninth Circuit Rule requiring waiver of the right to demur)  
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4. The Tribe' Selawik Tribal Court is not authorized nor organized in 
compliance with its IRA Constitution nor the IRA.  
 

Richman alleges that Selawik does not have a Tribal Court authorized or 

organized in compliance with its Constitution and federal law (i.e. the IRA).  This 

is supported by the affidavit of Darcel Cleary, an independent ICWA advocate 

that contacted Selawik near the time Selawik initiated tribal proceedings 

concerning this child.39  She reports that Selawik officials reported to her that 

they did not have a tribal court.   This is consistent with testimony from the 

paternal grandmother and the tribal administrator in recent State Court 

proceedings in which they both confirmed that the Tribal Council started acting 

as a tribal court for these proceedings, “in order to help the grandmother.”40 

 

The Selawik Tribal Constitution does not authorize or create a tribal court.  

Equally, the Constitution does not authorize the Tribal Council to take judicial 

action.  Of course, the tribe may create a tribal court, and such powers would be 

“reserved powers” under the Selawik Constitution.  The Constitution prescribes 

the process by which such powers are exercised.  Specifically, the Tribe’s 

constitution states,  

“Use of Powers. The governing body shall put into use such of the powers 
of the Village as the Village may give to it at general meetings of the 

 
39 Ex. 8  
40 Ex. 9  
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membership and shall make reports of its action to the membership at 
general meetings.”  

 
SELAWIK CONST. Art. IV, Sec. 3.41  Additionally, the Tribe’s Constitution  
 
requires that  
 

“Record and Report of Village Decisions. A record shall be made and kept of 
all the rules made under sections 1, 2 and 3, which record shall be called 
the Record of Organization of the Native Village of Selawik”.   

 
SELAWIK CONST. Art. IV, Sec. 4.42   

There is no evidence that the Selawik Tribal Council complied with these 

terms of its Constitution when it began exercising judicial powers.  The silence 

on this issue is deafening.  Specifically, as Selawik points out, this issue was 

raised by Ms. Richman in opposition to Selawik’s effort to register its order in 

State Court.43  In response, Selawik produced no tribal ordinance/code 

establishing a tribal court or child custody law; indeed, Selawik has ignored the 

entire issue. 44  Most importantly, the Tribe has not produced a Record of 

Organization respecting the exercise of judicial powers as required by the Tribal 

Constitution.  It is expected that Selawik is unlikely to produce a Record of 

Organization documenting the authorization and formation of a tribal court  

because none exists.  

 
41 Ex. 4- Constitution of Native Village of Selawik 
42 Ex. 4- Constitution of Native Village of Selawik 
43 Def. Ex. F, at 15-16 
44 See Def. Ex. G 
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 Selawik’s submissions to this Court admit that “The Tribe’s codes are 

unwritten”.45    This admission has three implications relevant to these 

proceedings.  First, as an evidentiary matter, the tribe lacks any evidence that the 

tribal court has been authorized as required by its IRA constitution; i.e. the only 

evidence in the record is that a Selawik Tribal Court simply do not exist.  Second, 

the admission means that in exercising judicial powers, the Tribe has failed to 

comply with its tribal constitution requiring recording such actions. SELAWIK 

CONST. Art. IV, Sec. 4.  Third, the admission means that in reviewing whether 

Selawik’s actions exceeded the tribe’s authority and power under Tribal law in 

accord with DeMent, this Court can only conclude that Selawik’s failure to record 

its rules authorizing and governing its judicial power over child custody 

necessarily violates the Tribe’s constitution, and that the Tribe’s actions 

entertaining child custody proceedings and issuing tribal custody orders is ultra 

vires.  In other words, the order exceeded the Tribe’s authority and power under 

the Tribe’s law. Under DeMent,  there is clear evidence that the Selawik order 

was ultra vires and invalid.  

 
5. Selawik lacks a regularized body of law governing child in need of aid 

proceeding as required by ICRA’s due process requirements.   
 

The above admission presents clear evidence that Selawik’s proceedings also 

violated  ICRA’s due process mandate. Guided by international law principles of 

 
45 See Def. Ex. E, at 1 
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due process, the Ninth Circuit has held that Tribal Court orders are only to be 

accorded full force and effect when  

there has been opportunity for a full and fair trial before an impartial 
tribunal that conducts the trial upon regular proceedings after proper 
service or voluntary appearance of the defendant, and that there is no 
showing of prejudice in the tribal court or in the system of governing 
laws. (emphasis added) 
 

Wilson v. Marchington, 127 F.3d 805, 811 (9th Cir. 1997) relying upon Hilton v. 

Guyot, 159 US 113, 163 (1895).  Accord John v Baker, 982 P.2d 738, 763 (Alaska, 

1999).  While Ms. Richman faults Selawik with violation of many of these due 

process principles (infra,) the fact that Selawik lacks any tribal codes governing 

judicial and child custody processes means, a fortiori, the absence of a regularized 

process for such determinations required by ICRA’s due process mandate, and a 

violation of due process standards. 

 

6. Other ICRA due process  violations.  

   Richman alleges other ICRA due process violations.  

Due Process and equal protection recognize a fundamental liberty interest of a 

parent to the care, custody and control of their children as one of the most clearly 

established rights protected by due process and equal protection. Troxel v 

Granville, 530 U.S. 57 (2000);  See also Evans v. McTaggart, 88 P.3d 1078, 1089 

(Alaska 2004)  Substantive due process mandates that a third party may not 

disturb  the parent’s right to the custody and control of one’s children absent a 
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failure to provide for one’s child. Id.  Ms. Richman has had physical custody of the 

child and provided for the care of the child pursuant to a series of Power of 

Attorney/Delegation of Parental Rights from the father under Alaska law.  See 

A.S. 13 26.051.46  The evidence will show that Selawik actually determined that Ms. 

Richman adequately cared for the child.47 This finding demonstrates a violation of 

substantive due process in the interference with the father’s rights to direct care 

and custody of the child, and Ms. Richman’s parental rights under the delegation 

of parental rights.   Additionally, procedural due process was violated in that there 

was never any allegation that Ms. Richman or the father failed to provide adequate 

care for the child, which would require third party care as proposed by the 

grandmother.  

 

Equally, the Selawik process was tainted by bias which violated the due process 

guarantee to an unbiased forum.  At time stamp 1:49.00 – 1:52:00 of the hearing 

recording  Ms. Amelia Ballot, who signed the Selawik order,  was recorded off-

record during a break while the Council was waiting for participants to join the 

teleconference.  Amelia Ballot is recorded as stating that they (i.e. the Tribal 

Council) already knew what was going to happen.  She additionally indicated the 

child was to be moved to Arlene Ballot and it would be the final word.  The 

 
46 Ex. 1 
47  See Recording of Hearing at timestamp 2:05:24. Richman is seeking leave to file a copy of 
recording.  
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statement was made before  taking testimony.  The statement supports Ms. 

Richman’s assertions that the Selawik proceedings were fraught with bias 

violative of her due process rights.  This was the principle reason why the Superior 

Court declined to register and enforce the Selawik order.48 

 

Ms. Richman was clearly not given an opportunity to present witnesses or 

evidence as required by due process. This was a second reason why the Superior 

Court denied registration and enforcement of the tribal order.  Specifically, a 

review of the recorded tribal proceedings indicate that Ms. Richman was never 

offered an opportunity to offer any witnesses.  Moreover, Selawik would only take 

narrative testimony from persons who were present at the hearing, and the tribe 

restricted the presence of persons other than family members, which Ms. Richman 

might have called (e.g. teachers, health care providers, etc.).  Ms. Richman was not 

able to present her home study, nor question the grandmother regarding such 

things that may arise in a normal home study, such as the grandmother’s criminal 

record and history of domestic violence. Ms. Richman sought to dismiss the 

Selawik proceedings by filling a request to dismiss.49 As the recording of the 

hearing illustrates, Selawik ignored the request and simply didn’t consider it.  

While the Superior Court found that this evidence was indices of bias, the evidence 

 
48 Ex. 9 
49 Ex. 6 – Request to Dismiss 
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is clear that Ms. Richman was not afforded an opportunity to be heard which 

violates ICRA’s due process requirements.  

 

VI. ISSUE PRECLUSION DOES NOT APPLY 

  Selawik argues that this Court may not reconsider tribal court jurisdiction 

because of issue preclusion.  Issue preclusion does not bar this Court from 

reviewing the tribe’s jurisdiction over the child custody proceeding.  If issue 

preclusion applies, it applies to preclude Selawik from contesting the Superior 

Court’s findings of due process violations. 

 

  The Alaska Court proceedings were very different than these proceedings, 

and the issues before the Superior court were not identical to those present here, 

which the Superior Court clarified in its most recent ruling.  A key jurisdictional 

question is whether the child is a member of Selawik.  The State Court ruled that 

it lacked the authority to question the Tribes decision that the child was a tribal 

member pursuant to the Parental Kidnapping Prevention Act.  See Selawik’s Ex. 

B, citing 28 USCA §1738A(g).  While this may have been legally wrong,50  the State 

Court clarified that in the proceedings before it, the issue was not “whether the 

 
50  The PKPA does not apply to tribal court orders. John v Baker, 982 P.2d,738, 764n.190 
(Alaska, 1999) It is, however, “instructive”. Id.  
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Tribe should have granted the child membership, (but) … whether the Tribe 

actually did grant membership.”51 The issue before this Court is very different.  

 

As noted above, “The question of whether an Indian tribe has the power to 

compel a non-Indian to submit to the civil jurisdiction of a tribal court is a federal 

question under 28 USC §133. DeMent v Oglala Sioux Tribal Court, 874 F.2d 513 citing 

National Farmers Union Ins. Co. v. Crow Tribe, supra.  Of course, if the child is not a 

member of Selawik, the Tribe lacks jurisdiction. Thus, in this Court the question 

whether the Tribe should have exercised jurisdiction by merely declaring the child 

to be a member is precisely the issue before this Court.  

 

VII. Appeal In Tribal Forum Was Unavailable.  

Selawik argues that Ms. Richman failed to exhaust tribal remedies because she 

failed to file an appeal. The Tribe points to an email from the Tribe’s attorney to 

the undersigned suggesting a possible appeal.  The offer was obviously 

illusionary.   

 

The Tribal Council advised the parties that its decision was “final” at the 

hearing.52  Moreover, in the hearing, the Tribe’s attorney indicated that whether 

 
51 Ex. 9, at p. 19 
52 See Recording of Hearing at timestamp 2:0.05 
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an appeal from the father would be allowed depended upon the Tribe’s code.53  

Of course, we learned that the tribe’s code is “unwritten.”  The Tribe’s attorney 

wouldn’t actually commit to the existence of an appeal process, but rather 

suggested that the tribe would get back to Ms. Richman in thirty (30) days as to 

whether an appeal would be allowed. For these reasons, the Alaska Superior 

Court found the availability of an appeal illusionary.54  In Cobell,  the Court 

concluded that the father lacked meaningful remedy in the tribal courts because, 

the order contained no invitation to  participate in tribal appellate processes”, 

and the order  spoke with a tone of finality. Cobell , supra at,  796.  

 

VIII. CONCLUSION 

   This Court should deny Selawik’s motion to dismiss because it is well 

established that this Court has subject matter jurisdiction to review the exercise of 

tribal court jurisdiction over non-tribal members and whether a tribal court has 

exercised its jurisdiction in a manner consistent with due process and equal 

protection under ICRA.  Alternatively, Richman’s petition clearly states a claim for 

which this Court may grant relief.  

 

 

 
53  See Recording of Hearing at timestamp 2;05:24 
54 Ex. 9, at 12-18 
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 DATED on the 13th   day of February, 2023. 

      JASON WEINER & ASSOCIATES, P.C. 
        
 
 
             
      Michael J. Walleri, ABA No. 7906060 

Attorney for Petitioner 
 
 

 
 
 
 
 

Exhibits 
(Previously filed in Support of Richman’s Motion for Injunction/Stay)  

 
Ex. 1- Delegation of Parental Rights 
Ex. 2 – Order Continuing Visitation 
Ex. 3 – Selawik Tribal Court Order  
Ex. 4 - Constitution of the Native Village of Selawik Alaska. 
Ex. 5- Affidavit of Eric Rustad 
Ex. 6 – Request to Dismiss 
 

Exhibits 
(filed with this Memo)  

 
Ex. 7 – Venetie Order To Dismiss 
Ex. 8 – Aff’t of Darcel Cleary 
Ex. 9- Superior Ct. Order (2/10/2023) 
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