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STATEMENT

In the wake of the United States Supreme Court’s decision in McGirt v. Oklahoma, 140
S. Ct. 2452 (2020), thousands of taxpayers have claimed exemptions from Oklahoma income
tax under a regulation that governs the application of the tax to tribal members. See OKLA.
ADMIN. CODE § 710:50-15-2. That regulation provides for an exemption from state income
tax where the taxpayer: (1) is an enrolled member of a federally recognized tribe; (2) earned
income from sources within “Indian Country” under the tribe’s jurisdiction; and (3) lives in
“Indian Country” under the tribe’s jurisdiction. See id. § 710:50-15-2(b). The regulation de-
fines “Indian Country” as “formal and informal reservations, dependent Indian communities,
and [certain] Indian allotments.” Id. § 710:50-15-2(a)(1).

Appellant Alicia Stroble is an enrolled member of the Muscogee (Creek) Nation. ROA,
Doc. 15, p. 21. During tax years 2017, 2018, and 2019, she was employed by the Creek Nation.
Id. Her office was located on land held in trust by the federal government for the benefit of
the tribe. ROA, Doc. 24, p. 256. Appellant lived in Okmulgee, within the boundaries of land
conveyed to the tribe by the Muscogee (Creek) Treaty of 1866. ROA, Doc. 24, pp. 263-265.
Her home was not located on trust or tribal land, but on fee land. Id. Appellant acquired title -
to that property from a non-tribal grantor. ROA, Doc. 23, p. 246.

After McGirt was decided, appellant claimed a tribal exemption from state income tax

- for the disputed tax years. ROA, Doc. 15, pp. 22-24. She gontended that Oklahoma cquld not

tax her income because she was “an enrolled member” of the Creek Nation who “live[d] and

worke[d] in the territory set aside” for that tribe. ROA, Doc. 1, p- 1. The Audit Services.

‘Division of the Oklahoma Tax Commission denied the eXemption, and appellant filed a protest.

ROA, Doc. 26, p. 280. An ‘administrative law judge recommended granting the requested
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exemption, but the Oklahoma Tax Commission heard the case en banc and vacated that rec-
ommendation. ROA, Doc. 26, pp. 300-301; ROA, Doc. 36, p. 456.

In determining that appellant was ineligible for the tax exemption, the Commission first
concluded that appellant did not live in “Indian Country,” as defined by the relevant Oklahoma
regulation. ROA, Doc. 36, p. 449. The Commission noted that appellant did not contend that
she lived within a “dependent Indian community’; or “Indian allotment,” and found that ehe
did not live within a “formal reservation” or “information reservation.” ROA, Doc. 36,
pp. 448-449. The Commission reasoned that appellant did not reside on “ formal reservation
owned by the federal government” because she “acquired fee title to the property in 2008, from
a non-tribal grantor.” ROA, Doc. 36, p. 449. Appellant did not reside on an “informal reser-
vation”—which includes only land held by the tribe, trust land held by the federal government,
or land “subject to any restrictions”—for the same reason. Id.

The Commission also concluded that Oklahoma had authority to tax appellant’s in-
come. Citing the United States Supreme Court’s recent decision in Oklahoma v. Castro-
Huerta, 142 S. Ct. 2486 (2022), the Commission explained that “the State is entitled to exercise
authority over the whole of its territory” absent preemption by federal law. ROA, Doc. 36, p.
452. The Commission determined that no federal law preempted state authority, rejecting ap-
pellant’s argument that McGirt should be extended to tax cases. ROA, Doc. 36, p. 453.

According to the Commission, the United StatesSupreme Court’s decision in City of

Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005), supported the same con-

clusion. ROA, Doc. 36, p. 454. That decision recognized that equitable principles prohibit the
reassertion of tribal éovereign authority over teriitofy long governed by a State. See Sherrill,

544 U.S. at 203. The Commission determined that, given the “longstanding, non-Indian




character of the area and the inhabitants, the history of state control over the area, and the
Tribe’s long delay” in reasserting its sovereignty, appellant could not raise the Creek Nation’s
residual sovereignty as a defense against state taxation. ROA, Doc. 36, p. 454.

The Commission therefore concluded that appellant’s income is “fully taxable by the
State of Oklahoma.” ROA, Doc. 36, p. 457. This appeal followed.

ARGUMENT

Appellant is not exempt from paying state income tax. The Commission—which is
entitled to deference in interpreting its own régulations——correctly determined that appellant
does not qualify for a narrow administrative tax exemption for income earned by tribal mem-
bers living and working on certain tribal land. Nor does federal law prohibit the State from
taxing appellant’s income. The United States Supreme Court’s recent decision in Oklahoma
v. Castro-Huerta, 142 S. Ct. 2486 (2022), explains that a State’s sovereign authority—which
includes taxing authority—extends into Indian country unless it is preempted by federal law
or the State’s authority interferes with tribal self-government. Appellant cannot make either
showing, and none of the precedents on which appellant relies supports a contrary result. Ap-
pellant’s claims are also barred under the equitable principles articulated by the United States
Supreme Court in City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005).
That decision compels the conclusion that appellant cannot invoke the Creek Nation’s renewed
sovereignty as a defense against state income taxation,.because generations have passed since

the Creek Nation ceased to exercise sovereign authority over the land in question. The Com-

~ mission’s order denying appellantfs requested exempﬁonf should be affirmed.

L APPELLANT IS INELIGIBLE FOR THE TRIBAL INCOME TAX EXEMP-

TION UNDER STATE LAW

The Commission has promulgated an administrative regulation exempting from state



taxation the income earned by tribal members who live and work on tribal land. The Commis-
sion correctly interpreted the plain text of the regulation to conclude that, as a matter of state
law, appellant is not entitled to the tribal exemption. And even if the text were ambiguous, the
Commission’s interpretation of its own regulation is entitled to great deference.

A. The Tribal Income Tax Exemption Does Not Apply To Appellant

1. Appéllant does not qualify for the tribal income tax exemption under itsbplain
text. That exemption provides that the income of an enrolled member of a federally recognized
Indian tribe shall be exempt from tax when the member lives and earns the income “within
‘Indian Country’ under the jurisdiction of the tribe to which the member belongs.” OKLA.
ADMIN. CODE § 710:50-15-2(b). There is no dispute that appellant is an enrolled member of a
federally recognized Indian tribe or that she earns her income in “Indian Country” under the
jurisdiction of her tribe. See Appellant Br. 1.

But appellant must also establish that she lives in “Indian Country” within the meaning
of the regulation. The regulation provides a three-part definition of “Indian Country™: “[1] for-
mal and informal reservations, [2] dependent Indian communities, and [3] Indian allotments,
the Indian titles to which have not been extinguished, whether restricted or held in trust by the
United States.” OKLA. ADMIN. CODE § 710:50-15-2(a). It is undisputed that appellant does
not reside in a “dependent Indian community” or an “Indian allotment,” ROA, Doc. 26, p. 448-
449, and that unrestricted fee land does not meet either definition of “Indian Country.” See
OKLA. ADMIN. CODE § 710:50-15-2(a)(1), 2(a)(3).

Appellant states (Br. 12) that she is a “reservation Indian,” but she dqés not explain
- whether she resides on a formaf or informﬁl reéefvation undér the regﬁlatidn. Aﬁpellant cannot.

: eStablish that 'she lives on eit‘he‘r type of reservation,” Although the Commission’s regulation
_does not define the phrase “formal reservation,” it‘ does deﬁné “informal reservation.” See
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OKLA. ADMIN. CODE § 710:50-15-2(a)(2). That definition provides that an “informal reserva-
tion” includes “lands held in trust for a tribe by the United States and those portions of a tribe’s
original reservation which were neither allotted to individual Indians, nor ceded to the United
States as surplus land, but were retained by the tribe for use as tribal lands.” Id. Appellant’s
land does not meet that definition. Appellant’s deed indicates that she acquired fee title to the
property from a non-tribal grantor. ROA, Doc‘. 23, p. 183. The land is not held by the federal
government, retained by the Creek Nation, or subject to any restrictions. To the contrary,
appellant’s purchasé from a non-tribal grantor shows that, although the parcel may once have
been conveyed to the Creek Nation, it was long ago allotted and sold. Appellant’s land thus
does not fall within an “informal reservation.”

Appellant’s land likewise does not fall within a “formal reservation” under the regula-
tion. As an initial matter, it would be exceedingly strange if the definition of “formal reserva-
tion” included unrestricted fee land, but “informal reservation” did not. The fact that unre-
stricted, allotted land is excluded from the definition of “informal reservation” under the reg-
ulation is thus good evidence that such land cannot be a “formal reservation” either.

Moreover, the historical Creek territory was never a “formal reservation.” The Su-
preme Court has explained that the word “reservation” is used to describe lands “reserved from
sale” under federal law, United States v. Celestine, 215 U.S. 278, 285 (1909), and that a reser-
vation must generally be ‘fundcr the superintendence of” thc federal government, United States

v. McGowan, 302 U.S. 535, 539 (1938). Contemporary Bureau of Indian Affairs documents

“also define reservation land as “land reserved for a tribe or tribes” by federal law and to which
“the federal govémment holds title . . . in trust on behalf of the tribé.” Bureau of Indian

Affairs, Department of the TInterior, Frequently Asked Questions: What Is a Federal Indian






