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SUMMARY OF THE ARGUMENT 

 The Indian Self-Determination and Education Assistance Act (“Self-

Determination Act” or “Act”) requires payment of contract support costs (CSC) to 

cover administrative and overhead expenses associated with the “Federal program” 

the Northern Arapaho Tribe (“Tribe”) contracts from the Indian Health Service 

(IHS).  25 U.S.C. § 5325(a)(3)(A).  This appeal turns on statutory interpretation: 

Does the Act require payment of CSC on that portion of the Tribe’s program 

funded by third-party revenues generated under the contract and required to be 

expended to further the purposes of that contract?   

 The Tenth Circuit has a well-established framework for interpreting the Self-

Determination Act that places a heavy burden on the Appellees (collectively, 

“IHS”) to show that their interpretation of the Act is compelled and the Tribe’s is 

unreasonable.  See Tribe’s Opening Br. (“Tr. Br.”) at 43–45.  IHS and the District 

Court opinion below ignore these precedents and seek to replace this Court’s 

approach with a “burden of proof” for establishing facts—not for interpreting laws.  

This fundamental error taints all of their subsequent analysis. 

 In a separate but related error, IHS conflates two separate canons of 

construction from federal Indian law incorporated in the Self-Determination Act, 

arguing that liberal construction in favor of tribes is required only to resolve 

ambiguities when a court cannot discern Congress’s intent.  Br. for Defs.-
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Appellees (“IHS Br.”) at 36–37.  But as this Court and the Supreme Court have 

made clear, liberal construction guides the court’s inquiry into Congress’s intent 

from the beginning.  It does not merely break ties once a court decides each party’s 

interpretation is equally plausible.  Viewed through the lens of liberal construction, 

if the Tribe’s interpretation of the Self-Determination Act is reasonable, then that is 

the end of the inquiry.  Salazar v. Ramah Navajo Chapter, 644 F.3d 1054, 1062 

(10th Cir. 2011) (“Salazar I”), aff’d Salazar v. Ramah Navajo Chapter (“Salazar 

II”), 567 U.S. 182 (2012). 

 The Tribe’s position in this case is consistent with the statutory text and with 

its underlying purpose.  The Self-Determination Act defines CSC as the 

administrative and overhead costs associated with the “Federal program” under 

contract.  25 U.S.C. § 5325(a)(3)(A).  When IHS provides health care services 

directly, it employs a mix of appropriated funds and program income from 

Medicare, Medicaid, and other third-party payers—what the Act designates 

“program income.”  Id. § 5325(m).  The costs eligible to be paid to the Tribe as 

CSC thus include those incurred in providing medical services made possible by 

expenditures of that same program income as part of the federal program operated 

by the Tribe under its contract.   

The IHS and the District Court contend that when the federal program is 

contracted to the Tribe, it includes only funds appropriated to and transferred by 
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IHS.  This conclusion is not supported by the Act, let alone compelled by it.  See 

Salazar II, 567 U.S. at 194 (explaining that, when interpreting the Self-

Determination Act, the government must “demonstrate that its reading is clearly 

required by the statutory language.”).  The IHS position and the decision below 

assert that the “contract” is limited to appropriated funds transferred to the Tribe 

from the IHS and cannot include program income because Congress did not use 

that specific term in its CSC mandate.  But that cramped reading of the statute 

glosses over the “Federal program” language Congress did use, and it ignores the 

fact that program income funds a large portion of the federal program as a matter 

of course.  It also ignores the historical fact that, until recently, the IHS did transfer 

program income to its tribal contractors through their contracts.     

 IHS argues further that, in describing program income as “supplemental” to 

other program funding, Congress somehow established its essential difference and 

thus its ineligibility for CSC.  Neither the language nor the legislative history of the 

Self-Determination Act or the Indian Health Care Improvement Act, Pub. L. 94-

437, 90 Stat. 1408 (1976) (“Health Improvement Act”), support this argument.  In 

fact, that history demonstrates that Congress has always viewed third-party 

revenues as part and parcel of the federal program, whether delivered directly by 

IHS or by tribes under the Self-Determination Act.   
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 IHS also tries to establish that 25 U.S.C. § 5326, which bars IHS from 

paying CSC attributable to non-IHS contracts, bars payment of the CSC the Tribe 

seeks here.  But IHS does not point to any non-IHS contract to which the 

additional overhead and administrative expenses could be allocated.  IHS 

incorrectly contends that the decision in Navajo Health Found.—Sage Mem’l 

Hosp., Inc. v. Burwell, 263 F. Supp. 3d 1083 (D.N.M. 2016) (“Sage Memorial”), 

cited by the Tribe, failed to consider section 5326, but Judge Browning quoted the 

statute in full and discussed each party’s interpretation of it before holding that 

program income is part of the federal program entitled to CSC under the Self-

Determination Act.   

Ultimately, IHS spends much of its brief arguing that the Tribe agreed in its 

annual funding agreement (AFA) to less than the full CSC funding that the Self-

Determination Act requires.  On the contrary, both the Contract and the AFA 

incorporate by reference the full-funding mandate.  The parties agreed to calculate 

indirect CSC by applying the negotiated indirect cost rate to the direct cost base.  

The Tribe cannot, in any case, be forced to accept less than full CSC funding in the 

AFA when it is entitled to full CSC funding under the Self-Determination Act. 

The key question on appeal is whether the direct cost base includes program 

income.  It must; to conclude otherwise would undermine Congress’s intent by 

denying contract support to a large portion of the Tribe’s health care program, 
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forcing it to reduce program funding to cover administrative and overhead costs 

and placing the Tribe at a disadvantage relative to IHS when it runs the same 

program.  This is a result that Congress has expressly stated it has “consistently 

sought to avoid.”  S. Rep. No. 103–374 at 9 (1994). 

ARGUMENT 

A.  IHS bears the burden to demonstrate that the Tribe’s 
interpretation of the Self-Determination Act is unreasonable and 
that IHS’s interpretation is compelled by the statute. 

 
The IHS, citing cases dealing with the factual predicate for Contract 

Disputes Act claims, misstates the burden of proof in this case, stating that “the 

tribe—not the government—bears the burden of proving its position under the 

law.”  IHS Br. at 9.  That is backward.  This appeal turns on interpretation of the 

Self-Determination Act, which requires that “each provision of this [Act] and each 

provision of a contract or funding agreement shall be liberally construed for the 

benefit of the Indian Tribe participating in self-determination, and any ambiguity 

shall be resolved in favor of the Indian Tribe.”  25 U.S.C. § 5321(g).  This rule is 

incorporated into the Tribe’s contract.  App. at AP 72.  

The Supreme Court has instructed that this rule of construction requires the 

agency to “demonstrate that its reading is clearly required by the statutory 

language.”  Salazar II, 567 U.S. at 194.  The corollary rule, as stated by this Court, 

is that “if the [Self-Determination Act] can reasonably be construed as the Tribe 
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would have it construed, it must be construed that way.”  Salazar I, 644 F.3d at 

1062 (quoting Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10th Cir. 

1997) (“Ramah Navajo Chapter”)).  The IHS’s attempt to replace these rules of 

construction with a “burden of proof” imported from the Contract Disputes Act 

ignores the rulings of this Court and the Supreme Court.  The question in this 

appeal is whether the Tribe’s interpretation of the Self-Determination Act—

particularly 25 U.S.C. §§ 5325(a) and 5326—is reasonable, or whether IHS’s and 

the District Court’s contrary reading is compelled by the statute. 

 Critically, the District Court joined in IHS’s fundamental error, asserting 

that “the Tribe bears the burden of proof” and citing a case stating that the 

contractor “bears the burden of establishing the fundamental facts of liability, 

causation and resultant injury[.]”  App. at AP 123 (quoting Pa. Dep’t. of Transp. v. 

United States, 643 F.2d 758, 762 (Ct. Cl. 1981), cert. denied, 454 U.S. 826 

(1981)).  This appeal, however, is not about facts but law—statutory interpretation 

in the context of a motion to dismiss.  In this context, as the District Court itself 

noted, the court “must accept as true all well-pleaded facts . . . and those facts must 

be viewed in the light most favorable to the non-moving party.”  App. at AP 119 

(quoting Moss v. Kopp, 559 F.3d 1155, 1159 (10th Cir. 2009)).  In determining the 

meaning of the law, the burden is on IHS to “demonstrate that its reading is clearly 
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required by the statutory language.”  Salazar II, 567 U.S. at 194.  The District 

Court failed to apply this standard. 

B. IHS misstates the role of the Self-Determination Act’s rule of 
liberal construction in favor of tribes. 

 
Another settled principle of law that IHS distorts involves the nature of the 

rules of construction applicable to the Self-Determination Act.  IHS says that 

“[o]nly if the terms of a statute are ambiguous may the court apply the interpretive 

canon that statues are construed liberally in favor of Indian tribes, see 25 U.S.C. 

§ 5321(g), to adopt the tribe’s interpretation, if reasonable.”  IHS Br. at 17.  That is 

incorrect.  Liberal construction in favor of tribes and resolution of ambiguities in 

favor of tribes are two distinct rules as recognized in the statute, the Contract, and 

IHS’s own regulations.  See, e.g., 25 U.S.C. § 5321(g) (“each provision of this 

[Act] and each provision of a contract or funding agreement shall be liberally 

construed for the benefit of the Indian Tribe participating in self-determination, 

and any ambiguity shall be resolved in favor of the Indian tribe”) (emphasis 

added); App. at AP 72 (contract provision requiring that the Act and Contract “be 

liberally construed for the benefit of the Contractor to transfer the funding and the 

following related functions”); 25 C.F.R. § 900.3(a)(5); id. § 900.3(b)(11) 

(regulations must “be liberally construed for the benefit of Indian tribes and tribal 

organizations to effectuate the strong Federal policy of self-determination, and, 

further, that any ambiguities herein be construed in favor of the Indian tribe”) 
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(emphasis added); id. § 900.115(c) (construction contracts to be “liberally 

construed in favor of the contracting Indian tribe or tribal organization” with no 

mention of ambiguity).  IHS is wrong in stating that the liberal construction rule 

“applies only when the court cannot discern Congress’s intent.”  IHS Br. at 36; id. 

at 17.  Liberal construction operates independently from the resolution of 

ambiguity, embodying Congress’s presumed benevolence to tribes.  See Cty. of 

Oneida v. Oneida Indian Nation of N. Y. State, 470 U.S. 226, 247 (1985) (canons 

are “rooted in the unique trust relationship between the United States and the 

Indians.”).  “Since Congress is exercising a trust responsibility when dealing with 

Indians, courts presume that Congress’[s] intent toward them is benevolent and 

have developed canons of construction that treaties and other federal action should 

when possible be read as protecting Indian rights and in a manner favorable to 

Indians.”  Alaska v. Native Vill. of Venetie Tribal Gov’t, 101 F.3d 1286, 1294 (9th 

Cir. 1996) (quoting Felix S. Cohen, HANDBOOK OF FEDERAL INDIAN LAW 221 

(1982 ed.)), rev’d on other grounds, 522 U.S. 520 (1998).  

Interpretive rules, such as the one enshrined in the Self-Determination Act, 

guide the court’s inquiry into Congress’s intent, as even IHS appears to 

acknowledge: “The court may rely on the canons of statutory construction to 

discern Congress’[s] intent.”  IHS Br. at 17 (citing Chickasaw Nation v. United 

States, 534 U.S. 84, 94–95 (2001)).  That is especially so when the statute at issue 
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includes its own rule of construction, as does the Self-Determination Act.  That is 

why this Court has said that “if the [Self-Determination Act] can reasonably be 

construed as the Tribe would have it construed, it must be construed that way.”  

Salazar I, 644 F.3d at 1062 (quoting Ramah Navajo Chapter, 112 F.3d at 1462).  

IHS’s reduction of the Self-Determination Act’s rule of construction to an 

ambiguity tiebreaker misstates the statute’s text and the Contract’s, ignores this 

Court’s jurisprudence, and distorts the canons, trust relationship, and policy of self-

determination that underlie them.  The District Court erred in ignoring this Court’s 

framework for interpreting the Self-Determination Act.  See Tr. Br. at 43–45.    

C.  The “Federal program” supported by CSC includes “program 
income.” 

 
The plain text of the Self-Determination Act requires that CSC be paid for 

the “direct program expenses for the operation of the Federal program that is the 

subject of the contract” and for “administrative” and “overhead expense incurred 

by the tribal contractor in connection with the operation of the Federal program, 

function, service, or activity pursuant to the contract . . . .”  25 U.S.C. 

§ 5325(a)(3)(A)(i)–(ii).   

It is undisputed that the federal program, when run directly by IHS, is 

funded with a blend of appropriated funds and program income.  As discussed in 

the Tribe’s opening brief, see pp. 10–17, Congress has made a deliberate choice to 

fund federal health programs for Indians through a combination of direct 
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appropriations and other “supplemental” sources, enacting various statutory 

provisions to expand IHS and tribal access to third-party revenues to help close the 

gap between amounts spent on health care for Indians as compared with amounts 

spent for the rest of the population.  Congress has continued to pursue this 

approach, most recently through a series of provisions in the Affordable Care Act, 

(ACA), see Tr. Br. at 13–15, because it has been successful: in September of 2019, 

the U.S. Government Accountability Office (GAO) released a Report to 

Congressional Requesters confirming that third-party collections had increased 

significantly at IHS and tribal facilities following implementation of the ACA’s 

Indian provisions.  U.S. GOV’T ACCOUNTABILITY OFF., GAO-19-612, Indian 

Health Serv: Facilities Reported Expanding Servs. Following Increases in Health 

Ins. Coverage and Collections (2019).  That report also found: 

Even as officials we interviewed from nearly all of the 11 selected 
federally operated IHS facilities reported that their facilities’ third-party 
collections had grown from fiscal years 2013 to 2018, officials from 
most of these facilities also said they relied more heavily on these 
collections to support their continued operations.  Officials we 
interviewed from all of the IHS area offices told us that third-party 
collections provide a vital source of funding for federally operated 
IHS facilities in their area.  These collections allowed them to 
maintain a level of operations that would otherwise be challenging, for 
reasons such as increasing costs of payroll and of maintaining an aging 
infrastructure.  
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Id. (emphasis added).  In short, the GAO found that the collection and expenditure 

of third-party revenues has become an integral component of the IHS’s federal 

programs.  

Regardless, IHS and the District Court insist that, when carried out by a 

tribal contractor instead of the IHS itself, the “Federal program” means only that 

portion of the program paid for with funds appropriated directly to IHS.  Indeed, 

IHS simply ignores the provisions requiring CSC for costs associated with the 

“Federal program,” insisting that the words “the contract” are so limiting that the 

remainder of the statutory text (let alone its intent) hardly matters.  On that score, 

IHS at least acknowledges that billing and collection from third parties is an 

express part of the Tribe’s Contract, IHS Br. at 28–29, but says “the expenditure of 

third-party funds was not part of the [Self-Determination Act] contract,” id. at 29.  

That argument ignores that the Self-Determination Act itself requires such funds to 

be expended “to further the general purposes of the contract . . . .”  25 U.S.C. 

§ 5325(m)(1).   

Relying on Swinomish Indian Tribal Cmty. v. Becerra, 993 F.3d 917, 921 

(D.C. Cir. 2021), the IHS also argues that it need not pay CSC on program income 

because Congress did not use that specific term when it defined CSC at 25 U.S.C. 

§§ 5325(a)(1), (2), and (3)(A).  The District Court likewise made much of the fact 
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that Section 5325 does not mention “the expenditure of third-party program 

income . . . .”  App. at AP 122.  But that means little: 

• First, the CSC provisions in subsections (a)(2) and (3) apply to agreements 

with both IHS and the Bureau of Indian Affairs (BIA), but BIA programs 

generate no “program income”; any reference to the expenditure of program 

income in that section would be inapt.1   

• Second, as the IHS itself points out, Congress did not define the direct cost 

base or any particular method of calculating indirect CSC.  Instead, 

Congress stated broadly that CSC “shall consist of an amount for the 

reasonable costs for activities which must be carried on by a [tribe] as a 

contractor to ensure” not only “compliance with the terms of the contract” 

but also “prudent management[.]”  25 U.S.C. § 5325(a)(2).  It later added 

subsection (a)(3) to clarify that CSC must include both direct and indirect 

costs to support the “Federal program” carried out under the contract.2    

                                                 
1 Compare 25 U.S.C. § 5388(j) (program income provision in Subchapter V, 
governing self-governance agreements with IHS), with id § 5368 (no program 
income provision in Subchapter IV statute governing self-governance agreements 
with the Department of the Interior). 
2 In describing the purpose of the 1994 amendment, Congress emphasized that its 
intent was to “more fully define the meaning of the term ‘contract support costs’” 
and that its “objective has been to assure that there is no diminution in program 
resources when programs, services, functions or activities are transferred to tribal 
operation.”  S. Rep. No. 103–374 at 8–9 (1994).  It continued: “In the absence of 
section 106(a)(2) as amended, a tribe would be compelled to divert program funds 
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• Third, program income does not need special mention in this context, 

because its collection and expenditure on program services is an integral part 

of the “Federal program” carried out by the IHS and, therefore, by tribal 

contractors under the Self-Determination Act.  Congress understood that 

when it enacted the provisions in 25 U.S.C. § 5325(a)(1), (2), and (3)(A), 

because Congress itself devised and enacted the statutory authorizations that 

allow the IHS and tribal contractors access to third-party resources to 

support the federal programs in the first place.  Tr. Br. at 12–17; Miles v. 

Apex Marine Corp., 498 U.S. 19, 32 (1990) (Congress presumed to be aware 

of existing law when it passes legislation).   

IHS further argues that CSC is not owed on program income because it is 

“separate from, rather than contributing to, the amounts provided by IHS.”  IHS 

Br. at 25.  Apart from leading nowhere—again, Congress has never said that the 

direct cost base must be limited to “amounts provided by IHS”—that argument 

could not even have been made in 1994 when Congress clarified and last amended 

the CSC entitlement.  Originally, and in the decades leading up to those 1994 

                                                 
to prudently manage the contract, a result Congress has consistently sought to 
avoid.”  Id.  This makes very clear that subsection (a)(2) was intended to 
underscore the broad scope of (a)(1) and not—as the District Court held—as an 
“additional eligibility provision” to further restrict CSC eligibility.  See IHS Br. at 
14; App. at AP 128–29.   
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amendments, the IHS itself collected third-party revenues on behalf of both IHS 

and tribally operated programs.  Through a complicated process involving several 

intermediate steps, the IHS distributed those collections to the tribal contractor, 

“modify[ing] the Tribe’s ‘638’ [Self-Determination Act] contract to reflect the 

actual amount received from IHS Headquarters and which was to be paid to the 

tribe.”  S. Rep. No. 106–152, at 2 (1999).   

In 1994 then, Congress would have assumed without question that the 

expenditure of “program income” was part of the “Federal program”—and indeed, 

the “contract”—it was referring to, since that program income had always been and 

was still being transferred to virtually all tribal contractors through their Self-

Determination Act contracts and expended on contract programs and services.  

Amicus Br. at 16–17.  Those amounts were not “separate from” the amounts 

provided by IHS; they were provided by the IHS.  In the intervening years, 

Congress has expanded the self-determination and self-governance rights of tribes 

to include direct collection of third-party revenues on their contracted programs 

without having to rely on the IHS as an intermediary.  See 25 U.S.C. § 1641(d)(1); 

Amicus Br. 17–18.  But that does not change the fundamental nature of program 

income as funding support for the “Federal program” that CSC is designed to 

support, and on which CSC must be paid.   

Appellate Case: 21-8046     Document: 010110600635     Date Filed: 11/04/2021     Page: 19 



15 

Inclusion of program income in the direct cost base does not lead to 

“unlimited contract support costs based on the unlimited sources of outside the 

contract funding available to a tribe,” as the Swinomish court hyperbolically 

contended.  IHS Br. at 27.  IHS uses program income to expand its own direct 

services, making this type of funding—but not tribal or outside funding—part of 

the federal program.  Program income is generated by the federal program and 

must be used in accordance with the federal program under contract, unlike the 

tribal or other outside funding to which the Swinomish decision refers.  The 

unfounded and exaggerated fear of unlimited CSC liability provides no basis to 

disregard the statutory command or its underlying goal of facilitating and 

supporting tribal operation of federal programs for Indians. 

D.   The no-reduction provisions relied upon by IHS do not exempt 
program income from the CSC requirement. 

 
The IHS also cites Congress’s command that program income shall not be 

taken into account when determining appropriations or otherwise used as basis for 

reducing the amount of funds obligated to a tribe through its contract, suggesting 

that these provisions somehow make “clear” that program income is “to be 

considered a separate, supplementing source of funding from the funding provided 

under the contract.”  IHS Br. at 26.  But those provisions are in fact perfectly 

consistent with Congress’s desire “that funds from Medicare and Medicaid will be 

used to expand and improve current IHS health care services and not to substitute 
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for present expenditures[,]” H.R. Rep. No. 94–1026(I), at 108 (1976), reprinted in 

1976 U.S.C.C.A.N. 2652, 2746—in other words, to expand the funding base for “a 

health care program which has for too long been insufficient to provide quality 

health care to the American Indian.”  H.R. Rep. No. 94–1026(III), at 21 (1976), as 

reprinted in 1976 U.S.C.C.A.N. 2782, 2798.   

IHS’s argument also ignores that the reason Congress first enacted the no-

reduction provision at 25 U.S.C. § 1641(a) was to address specific problems of 

IHS mismanagement of program income—not some abstract desire to make 

program income “separate” from other program funding.  At the time, IHS still 

collected those revenues and redistributed them to tribal contractors through Self-

Determination Act contract amendments.  In a series of hearings in 1992, Congress 

identified two specific IHS practices that tended to disincentivize collection and 

reporting of third-party revenues at the facility level:  First, the IHS routinely 

decreased the allocation of appropriated funds to IHS and tribal programs that 

collected substantial third-party revenues.  Second, it transferred revenues away 

from the facilities that generated them to other facilities that did not.  S. Rep. No. 

102–392, at 28–29 (1992), reprinted in 1992 U.S.C.C.A.N. 3943, 3970–71; H.R. 

Rep. No. 102–643(I) at 50–51 (1992).  Thus, both IHS and tribal facilities had little 

to gain—and could even be penalized—for collecting and reporting substantial 

third-party collections.  
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In response, Congress provided in its 1992 amendments to the Health 

Improvement Act that any payments received by an IHS or tribal facility “shall not 

be considered in determining appropriations for health care and services to 

Indians.”  Indian Health Amendments of 1992, Pub. L. No. 102-573, tit. IV, 

§ 401(a), 106 Stat. 4526, 4565 (1992).  Congress also mandated that 80% of the 

Secretary’s collections had to be returned to the facility where the services being 

billed were performed—up from the previous requirement of 50%.  See id. 

Congress made clear that it viewed both of these measures as ways to 

increase overall collections, hoping that the changes would “serve as an incentive 

to tribal health programs to become more aggressive in pursuing collections under 

Medicare and Medicaid programs[,]” S. Rep. No. 102–392, at 29 (1992), reprinted 

in 1992 U.S.C.C.A.N. 3943, 3971, and remove existing disincentives “for vigilant 

collections by Indian health facilities . . . .”  H.R. Rep. No. 102–643(I), at 51 

(1992).  Tellingly, Congress said nothing about treating those collections as 

“separate from the funds awarded under the contract” for purposes of CSC; again, 

most third-party revenues were transferred under the contract at that time.  Rather, 

the purpose of Congress’s commands was to ensure that when the IHS distributed 

third-party collections to tribal contractors and its own facilities, it did so in a 

manner consistent with congressional intent that those resources be used to expand 

program budgets rather than simply substitute for existing funds.   
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E. The AFA, like the statute, requires full funding of CSC, and the 
Tribe did not “agree” to anything less. 

 
IHS spends a large part of its brief arguing that the Tribe “agreed” to a CSC 

methodology in the AFA that it is now trying to repudiate.  On the contrary, the 

Tribe’s claims are consistent with the statute and the AFA.  The statute does not 

need to “override” the AFA for the Tribe to prevail, as IHS argues.  IHS Br. at 23. 

The AFA says clearly that “Contract support costs (CSC) will be paid in 

accordance with 25 U.S.C. § 450j-1”—the current § 5325.  App. at AP 84.  So 

does the Contract.  App. at AP 73 (funding amount “shall not be less than the 

applicable amount determined pursuant to section 106(a) of the [Self-

Determination Act]”—i.e., section 5325(a)).  IHS cites no provision of the 

Contract or AFA in which the Tribe even arguably waives its statutory right to full 

payment of CSC.  In fact, the only provision of the AFA cited by IHS makes clear 

that CSC will be calculated based on the IHS Manual only “to the extent not 

inconsistent with the [Act]” and its full-funding requirement.  IHS Br. at 23 (citing 

App. at AP 84). 

Even if the IHS CSC policy, as incorporated into the AFA, did provide less 

than the full amount required by the Self-Determination Act, the Tribe is not bound 

by contractual provisions inconsistent with the statute.  In re Seldovia Village 

Tribe, IBCA 3862 & 3863/97 at 11 (Oct. 20, 2003) (citing MAPCO Alaska 

Petroleum, Inc. v. United States, 27 Fed. Cl. 405 (1992), for the proposition that 
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“the Government cannot contractually force the Tribe to accept less than full 

CSC’s when the Tribe is entitled to full CSC’s by law”). 

IHS relies on the contention that the Tribe “received the full amount of CSC 

funding agreed upon by the parties in the [AFA].”  IHS Br. at 15.  Presumably this 

means that IHS paid the dollar amount identified in Section 5 of the AFA.  

App. at AP 84.  But this misrepresents the agreement, which provides an initial 

estimate to be supplemented later.  Indeed, IHS acknowledges that the AFA 

expressly contemplates payment of additional amounts to which the Tribe is 

entitled under the statute.  IHS Br. at 16, 21.  IHS did not pay the additional 

amounts required, so IHS is wrong in stating that it paid CSC in compliance with 

the AFA.  Id. at 19. 

IHS acknowledges that the Manual calls for computation of indirect CSC by 

applying a negotiated indirect cost rate to the direct cost base.  Id. at 22.  The Tribe 

agreed to this “formula,” but not to the IHS direct cost base.  There is no dispute 

that IHS refused to include program income in the direct cost base and therefore 

refused to pay indirect CSC on the medical services that program income made 

possible.  

The District Court quoted language from the Preamble to the Contract to 

support the proposition that the purpose of the Contract and AFA is limited to 

administering “the resources and programs provided by the Indian Health Service 
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as authorized by [the Self-Determination Act].”  App. at AP 123-24.  But the Self-

Determination Act expressly authorizes use of funds other than those transferred 

by IHS—for example, program income—under the Contract.  In fact, the Act 

requires such funding to be used to further the purposes of the Contract.  25 U.S.C. 

§ 5325(m).  Yet the District Court wrongly concluded that when the Tribe expends 

these funds—earned under the Contract, to further the purposes of the Contract—it 

is not acting “as a contractor” for IHS.  App. at AP 122-23.  This conclusion defies 

logic and the statutory language.   

F. Section 5326 bars payment of CSC attributable to non-IHS 
contracts, not to the Tribe’s contract with IHS. 

 
The Self-Determination Act prohibits payment of CSC to cover costs 

attributable to agreements with entities other than IHS.  See 25 U.S.C. § 5326.  

Section 5326 does not apply where, as here, there is only one contract with IHS, 

and the administrative and overhead costs the Tribe seeks to recover as CSC are 

directly attributable to that contract.  Tr. Br. 38-43.  The District Court’s contrary 

conclusion, App. at AP 127, depends on its faulty assumption that the Tribe acts 

“as a contractor” only when it expends funds provided by IHS—despite the 

contract’s inclusion of third-party billing and collection activities and the mandate 

that the resulting funding be expended to further the purposes of the contract.  In 

carrying out these directives of the IHS contract, which are also functions the IHS 

would carry out in its direct operation of the contracted federal program, the Tribe 
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incurs administrative costs that can be attributed to no other contract than the one 

with IHS. 

For the same reason, IHS’s and the District Court’s reliance on Tunica-

Biloxi Tribe of La. v. United States, 577 F. Supp. 2d 382 (D.D.C. 2008), is 

misplaced.  Tunica-Biloxi involved claims of indirect cost “rate dilution” due to 

inclusion in the direct cost base—the denominator of the rate fraction—of program 

funding from other agencies that did not pay add-on CSC.  Tunica-Biloxi, 577 F. 

Supp. 2d at 414.  The issue was how to allocate indirect costs among IHS and these 

other agencies.  The court held that the statute currently codified at § 5326 prevents 

IHS from paying any indirect costs allocable to an agreement with another agency; 

IHS need only pay the indirect costs “associated with”—that is, allocable on a pro 

rata basis to—the IHS agreement.  Id. at 419–23.  Here, the CSC in question arise 

directly from the performance of the IHS contract, as program income must be 

collected and spent in accordance with, and for the purposes of, that contract.  

There are no other agencies and no other contracts to which these costs could be 

allocated. 

IHS is wrong in saying that the Sage Memorial court did not address the 

meaning of § 5326.  IHS Br. at 36.  See, e.g., 263 F. Supp. 3d at 1095 (quoting 25 

U.S.C. § 450j-2, later recodified as § 5326, in full and summarizing IHS 

interpretation of the statute); id. at 1097–98 (discussing application of § 450j-2 in 
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Tunica-Biloxi case); id. at 1099 (summarizing Sage Memorial’s reading of Tunica 

and the statute).  Judge Browning considered the full text of § 5326 and both 

parties’ interpretations of it before concluding that program income “is part of 

federal programming for the purposes of reimbursement” as CSC under the Self-

Determination Act.  Id. at 1164.  In Sage Memorial, as here, there was only one 

relevant contract—the one with IHS—and none with another state or federal 

agency, so § 5326 was simply inapplicable. 

IHS also says the Sage Memorial court “did not identify any actual costs that 

were being inadequately reimbursed,” IHS Br. at 36, but that ignores the indirect 

cost rate system to which the parties agreed.  The amount of indirect CSC owed is 

based on application of the indirect cost rate to the direct cost base, not on 

reimbursement of specific expenditures.  IHS Br. at 6–7 (explaining that “indirect 

CSC are most often computed . . . by applying a negotiated rate to the direct cost 

base”).  Judge Browning’s analysis of the relation of program income to the federal 

program under the Self-Determination Act remains the most thorough and 

persuasive to date. 

G.  The statutory context and purpose support the Tribe’s 
interpretation, not the IHS’s.  

 
In seeking to minimize its CSC obligations to the Tribe, the IHS downplays 

the integral role that third-party collections play in funding its own and its 

contractors’ federal programs.  Third-party collections are not mere “bonus” 
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dollars.  As the IHS well knows, IHS direct appropriations have never been enough 

to adequately fund IHS programs.  Repeatedly, Congress has identified vast 

disparities in per capita spending on health care for Indians as compared with the 

general population and has sought to reduce that disparity in part by granting 

Indian health programs greater access to the same funding resources that the rest of 

the population benefits from, including Medicare and Medicaid.  See H.R. Rep. 

No. 94–1026(I), at 16 (1976), reprinted in 1976 U.S.C.C.A.N. 2652, 2655 

(comparing per capita expenditures in connection with consideration of the 1976 

Health Improvement Act, which authorized Medicare and Medicaid 

reimbursements to IHS); H.R. Rep. No. 100–222(I), at 45 (1987) (comparing per 

capita expenditures in connection with the 1988 amendments to the Health 

Improvement Act, which added Section 206 establishing right of recovery against 

private health insurers, accident insurance, and workers’ compensation programs); 

Tr. Br. at 10-17; Amicus Br. at 7-9, 18-21.   

By congressional design, then, both appropriations and program income 

support the IHS’s “federal programs.”  In arguing that CSC is owed to support the 

Tribe’s operation only of the portion of the contracted federal program attributable 

to appropriated funds, neither IHS nor the District Court explain why Congress 

would deny CSC for such a large part of a tribal program and thus place tribes at a 

disadvantage vis-a-vis IHS.  When adding § 5325(a)(3), Congress reasoned that 
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tribes should operate on a “level playing field,” which is only possible if CSC 

supports the entire federal program, including expenditures of program income.  

See Tr. Br. at 34-38.   

The IHS acknowledges that this parity for tribal contractors was Congress’s 

“overarching ‘objective’” in requiring CSC, but then argues that rationale does not 

apply to third-party revenues.  IHS Br. at 31-34.  That is simply wrong.  The IHS 

does not deny that it spends third-party collections on operating expenses for its 

federal programs and to expand program services.  Nor does it deny that, when it 

makes those additional program expenditures, it continues to benefit from a federal 

administrative support structure—services from the Office of Personnel 

Management, the Office of General Counsel, etc.—to which tribes do not have 

access and for which the IHS does not pay using third-party collections.   

As with the IHS, the Tribe’s expenditures of third-party collections to 

expand its program services generate administrative and overhead costs just like 

the expenditure of funds transferred from IHS.  They should therefore be included 

in the direct cost base to which the negotiated indirect cost rate is applied.  

Otherwise, the Tribe must divert program funds to cover the additional overhead 

costs or use tribal resources to subsidize the federal program—a dilemma Congress 

consistently sought to avoid.  Tr. Br. at 34–36; Amicus Br. at 10–14.  Simply put, 

excluding program income from CSC results in a self-determination penalty—the 
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opposite of liberal construction in favor of tribes and an affront to the 

congressional presumption of benevolence toward tribes.   

CONCLUSION 

The District Court’s interpretation of the Self-Determination Act conflicts 

with the statutory language, congressional intent, and the interpretive framework 

established by this Court’s precedents.  The decision below should be reversed. 
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