
 
DEFENDANTS’ BRIEF IN REPLY TO INTERVENOR-PLAINTIFF’S RESPONSE BRIEF IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 1 

Lindsey R. Simon 
Aleea K. Sharp 
Agency Counsel 
MONTANA DEPARTMENT OF LABOR AND INDUSTRY 
P.O. Box 1728 
Helena, MT 59624-1728 
Telephone: (406) 444-5466 
Email:  lindsey.simon2@mt.gov  
   aleea.sharp2@mt.gov  
 
Attorneys for Defendants 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONTANA 

GREAT FALLS DIVISION 
 
 
GLACIER COUNTY REGIONAL 
PORT AUTHORITY,  
 
  Plaintiff, 
 
and 
 
BLACKFEET NATION, 
 

Intervenor-Plaintiff, 
 
 vs. 
 
LAURIE ESAU, MONTANA 
HUMAN RIGHTS BUREAU, PETER 
DAMROW, DEB BROADBENT, 
CURTIS ALMAY, BRIAN MOLINA, 
RICHARD BARTOS and MONTANA 
HUMAN RIGHTS COMMISSION,  
 
  Defendants. 
 

 
Case No. CV-22-81-GF-BMM 
 
Judge:  Hon. Brian Morris 
 
DEFENDANTS’ BRIEF IN REPLY 
TO INTERVENOR-PLAINTIFF’S 
RESPONSE BRIEF IN SUPPORT OF 
MOTION FOR PRELIMINARY 
INJUNCTION AND TEMPORARY 
RESTRAINING ORDER 

 

Case 4:22-cv-00081-BMM   Document 67   Filed 03/03/23   Page 1 of 11

mailto:lindsey.simon2@mt.gov
mailto:aleea.sharp2@mt.gov


 
DEFENDANTS’ BRIEF IN REPLY TO INTERVENOR-PLAINTIFF’S RESPONSE BRIEF IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION AND TEMPORARY RESTRAINING ORDER 2 

Defendants Laurie Esau, in her official capacity as Commissioner of the 

Montana Department of Labor and Industry (Department), the Montana Human 

Rights Bureau (MHRB), Peter Damrow, Deb Broadbent, Curtis Almay, Brian 

Molina, Richard Bartos, and Montana Human Rights Commission (MHRC) file 

this reply to Intervenor-Plaintiff’s Response Brief in Support of Motion for 

Preliminary Injunction and Temporary Restraining Order (Doc. 62) addressing 

specifically Plaintiff Glacier County Regional Port Authority’s (GCRPA’s) 

likelihood of success on the merits.  

I. INTRODUCTION 

Plaintiffs continue to make this case out to be something it is not. They want 

this Court to believe that the State of Montana is trying to invalidate the Blackfeet 

Nation’s vaccine mandate and require non-tribal entities within the Blackfeet 

Reservation (Reservation) to follow Mont. Code Ann. § 49-2-312 instead. That is 

inaccurate. The State simply asserts that if you voluntarily enter Indian Country 

and knowingly subject yourself to a tribal law that requires you to discriminate 

under state law, the State gets to examine whether you made that choice with 

discriminatory intent.  

In its Response, the Nation argues that its tribal sovereignty and treaty rights 

are threatened by the Defendants’ action. But there is no dispute that the Nation 

was within its right to institute a vaccine mandate at Blackfeet Community College 
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(BCC). There is no dispute that the Nation was entitled to exclude unvaccinated 

individuals from GCRPA’s November 18, 2021, meeting at BCC. There is no 

assertion by the Defendants that the BCC vaccine mandate must give way to Mont. 

Code Ann. § 49-2-312. There is no attempt to enforce § 49-2-312 against the 

Nation or its members.  

The Nation’s briefing does not show that GCRPA is likely to succeed on the 

merits in this case. Much of the Nation’s briefing is predicated on a factual 

misunderstanding that J.R. Myers entered the Reservation and attempted to attend 

GCRPA’s November 18, 2021, meeting while unvaccinated. Neither the Nation 

nor GCRPA has presented any evidence supporting this assertion. Defendants 

submit the Declaration of John R. Myers (attached hereto as Exhibit A) as 

evidence that Myers never attempted to enter the Reservation, did not disclose his 

vaccination status to any party in this litigation, and thus did not pose any direct 

threat to the Nation’s tribal sovereignty or treaty rights. 

As Defendants have continuously argued, the relevant facts in this case have 

not been fully developed because the state administrative contested case 

proceeding has not yet occurred. The extraordinary remedy of a federal injunction 

against pending state adjudicatory proceedings must not be based on undeveloped, 

unsupported allegations. Even though preliminary injunction proceedings need not 

strictly follow the Federal Rules of Evidence, Herb Reed Enters., LLC v. Fla. 
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Entm’t Mgmt, 736 F.3d 1239, 1250 n.5 (9th Cir. 2013), something more than bare 

allegations is required.1 See Newberry v. McGillis-Hiner, No. CV 19-50-H-DLC-

JTJ, 2021 U.S. Dist. LEXIS 171386, *13 (D. Mont. Jan. 7, 2021) (“[T]o obtain a 

preliminary injunction, Newberry cannot merely state a claim. He must prove his 

allegations.”); K-2 Ski Co. v. Head Ski Co., 467 F.2d 1087, 1088–89 (9th Cir. 

1972) (“[I]f the facts so appearing consist largely of general assertions which are 

substantially controverted by counter-affidavits, a court should not grant relief 

unless the moving party makes a further showing sufficient to demonstrate that he 

will probably succeed on the merits.”).  

For the reasons set forth below, Plaintiff’s Renewed Rule 65 Motion for 

Preliminary Injunction and Temporary Restraining Order (Doc. 19) must be 

denied. 

II. ARGUMENT 

The Nation argues that it had a right to impose the vaccine mandate under its 

right to exclude, but that is wholly undisputed. The Nation unquestionably has the 

right to exclude unvaccinated individuals—but it does not have a right to confer 

 
1 Neither plaintiff has filed a verified complaint that could serve as evidentiary 
support for their factual allegations. See, e.g., K-2 Ski Co. v. Head Ski Co., 467 
F.2d 1087, 1088–89 (9th Cir. 1972). GCRPA’s initial complaint in this case was 
captioned Plaintiff’s Verified Complaint for: (1) Declaratory Judgment; (2) 
Preliminary Injunctive Relief, but the allegations therein are not made under 
penalty of perjury, and the document does not contain a verification or similar 
sworn attestation. (Doc. 1).  
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absolute immunity from scrutiny upon non-members who enter its Reservation 

with discriminatory intent.  

When Defendants filed their previous briefing in opposition to the motion 

for preliminary injunction/temporary restraining order, much of their argument 

focused on the fact that GCRPA had not made a showing that there was a tribal 

vaccine mandate in place that conflicted with Mont. Code Ann. § 49-2-312. The 

Nation has since presented evidence that a vaccine mandate was in effect for BCC 

visitors on November 18, 2021. But as Defendants argued in Part II.D. of 

Defendants’ Brief in Response to Plaintiff’s Renewed Rule 65 Motion for 

Preliminary Injunction and Temporary Restraining Order (Doc. 34), the existence 

of a conflict does not automatically mean that state jurisdiction is lost. In this case, 

Mont. Code Ann. § 49-2-312 is not being applied in a manner that unlawfully 

infringes on the Nation’s right to make its own laws and be ruled by them, and thus 

the State’s proceeding can continue.  

The Nation disagrees, but that is because it is operating under a mistaken 

belief that MHRB made its reasonable cause finding against GCRPA due to an 

unvaccinated person entering the Reservation, attempting to attend GCRPA’s 

meeting, and being turned away. That belief is not supported by evidence and is 

contradicted by Myers’ own statement. Defendants maintain that MHRB’s 

reasonable cause finding was not based on an unvaccinated individual entering the 
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Reservation and creating “a direct threat to the Nation’s and its members’ health 

and welfare” (Doc. 62, at 10), and it was not based on the State’s belief that the 

Nation’s vaccine mandate had to give way to Mont. Code Ann. § 49-2-312. It was 

based on GCRPA’s choice to hold its meeting in a specific location that created a 

conflict between tribal law and § 49-2-312.  

This reasonable cause finding poses no threat to the Nation’s rights to 

exclude or self-govern because the Nation’s regulatory authority does not extend to 

discriminatory intent formed by non-Indians outside of the Reservation. Montana 

v. United States limits a tribe’s ability regulate non-Indians on non-fee land even 

within a reservation. 450 U.S. 544, 564 (1981) (“[T]he exercise of tribal power 

beyond what is necessary to protect tribal self-government or to control inherent 

tribal relations is inconsistent with the dependent status of the tribes[.]”). 

Defendants are unaware of any controlling case law that would allow a tribal 

regulation to invalidate state law’s application to non-Indians’ actions off of a 

reservation. To the contrary, the Ninth Circuit has held that “a tribe does not 

possess any inherent sovereign right to regulate nonmembers on non-tribal land, 

even if the land falls within the boundaries of a reservation.” Window Rock Unified 

Sch. Dist. v. Reeves, 861 F.3d 894, 900 (9th Cir. 2017). 

The mere fact that GCRPA held its meeting on the Reservation is 

insufficient to render Mont. Code Ann. § 49-2-312 inapplicable under the facts of 
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this case because “[s]tate sovereignty does not end at a reservation’s border.” 

Nevada v. Hicks, 533 U.S. 353, 361 (2001). The question is whether the exercise of 

that state sovereignty interferes or is incompatible with tribal interests reflected in 

federal law. New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 (1983). 

Here, the State is imposing no burdens on the Nation or its members by requiring 

GCRPA to participate in a contested case hearing and potentially subjecting it to 

penalties under the Montana Human Rights Act (MHRA).  

This case is factually distinguishable from cases like Mescalero, where New 

Mexico state authorities arrested individuals who hunted on tribal land in 

compliance with tribal law but in violation of state law. Id. at 329. The Supreme 

Court held that the state law had to give way because  

[t]ribal ordinances reflect the specific needs of the reservation by 
establishing the optimal level of hunting and fishing that should occur, 
not simply a maximum level that should not be exceeded. State laws 
in contrast are based on considerations not necessarily relevant to, and 
possibly hostile to, the needs of the reservation. For instance, the 
ordinance permitting a hunter to kill a buck and doe was designed to 
curb excessive growth of the deer population on the reservation. 
Enforcement of the state regulation permitting only buck to be killed 
would frustrate that objective. 

Id. at 339. The state regulation in that case prevented the tribe from carrying out its 

comprehensive game management plan because it effectively excluded non-

members from participating in the tribe’s plan.  
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Here, the Nation has made no showing that its right to self-governance or its 

interests in “tribal self-sufficiency and economic development” are impaired by 

the Defendants’ actions. Id. at 335 (quoting White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136, 143 (1980)).  

The only conceivable downside to GCRPA being subject to § 49-2-312 in 

this case is that GCRPA may not want to hold its meetings at BCC in the future, 

and the Nation has articulated no interest in ensuring that does not occur. There is 

no evidence in this case that suggests GCRPA could not have held its meeting at 

another location on the Reservation that was not subject to a vaccine mandate.  

There is no actual conflict between the BCC vaccine mandate and Mont. 

Code Ann. § 49-2-312 that prevents the State from subjecting GCRPA to a 

contested case hearing. It was GCRPA alone who manufactured a conflict when it 

voluntarily subjected itself to a tribal regulation that required it to discriminate 

under state law. The inconvenience GCRPA experienced by doing so does not 

destroy state jurisdiction because it is the one that chose to operate in a location 

where it would face scrutiny from both tribal and state authorities. See Cotton 

Petroleum Corp. v. New Mexico, 490 U.S. 163, 189 (1989) (“The burdensome 

consequence is entirely attributable to the fact that the leases are located in an area 

where two governmental entities share jurisdiction.”).  
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Finally, none of the cases cited by the Nation warrant preliminary injunctive 

relief under the facts of this case. Some of the cases even weigh against Plaintiffs’ 

likelihood of success on the merits. For example, the Nation cites Little Horn State 

Bank v. Stops, in which the Montana Supreme Court upheld state jurisdiction to 

execute on a writ within the Crow Reservation because “the transaction in dispute 

arose off the reservation.” 555 P.2d 211, 213 (Mont. 1976). The state supreme 

court explicitly stated that an individual could not violate state laws off the 

reservation “and then retreat to the sanctuary of the reservation for protection.” Id. 

at 214. Defendants maintain that a non-tribal entity similarly cannot form the intent 

to discriminate, enter Indian Country for the purpose of asserting immunity from 

state anti-discrimination laws, and not have to answer to the State’s authority. 

III. CONCLUSION 

The State of Montana’s administrative proceedings against GCRPA must be 

allowed to continue, and the motion for preliminary injunctive relief must be 

denied, because neither Plaintiffs have presented evidence that demonstrates a 

likelihood of success on the merits. The Nation’s concern for its treaty and 

sovereignty rights is based on a factual misunderstanding of what actually occurred 

on November 18, 2021, and what MHRB based its reasonable cause finding on. 

This is no basis for granting the extraordinary remedy of a federal injunction 

halting state adjudicatory proceedings. The Plaintiffs’ request for a preliminary 
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injunction and/or temporary restraining order halting the Montana Department of 

Labor and Industry’s contested case hearing between GCRPA and Myers must be 

denied.  

DATED this 3rd day of March 2023.  

/s/ Lindsey R. Simon 
LINDSEY R. SIMON 
Montana Department of Labor and Industry 
Attorney for Defendant 

 

CERTIFICATE OF COMPLIANCE 

Pursuant to Local Rule 7.1(d)(2)(E), I certify that this Defendants’ Brief in 

Reply to Intervenor-Plaintiff’s Response Brief in Support of Motion for 

Preliminary Injunction and Temporary Restraining Order is printed with 

proportionately spaced Times New Roman text typeface of 14 points; is double-

spaced; and the word count, calculated by Microsoft Word for Windows is 1,957 

words long, excluding caption, certificates of service and compliance, and if 

required, any tables of contents and authorities, and exhibit index. 

By: /s/ Lindsey R. Simon 
LINDSEY R. SIMON 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date I electronically filed the foregoing 

document with the clerk of the court for the United States District Court for the 

District of Montana, using the CM/ECF system. Participants in the case who are 

registered CM/ECF users will be served by the CM/ECF system.  

DATED this 3rd day of March 2023.  

By: /s/ Lindsey R. Simon 
LINDSEY R. SIMON 
Montana Department of Labor and Industry 
Attorney for Defendants 
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