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IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF MONTANA 
 BILLINGS DIVISION 
  

JAMES HALVERSON as Personal 
Representative of the fee estate of JACK 
HALVERSON, 
 
                   Plaintiff, 
 
        vs. 
 
DEBRA ANNE HAALAND, Secretary 
of the Interior, 
 
                   Defendant. 
              

 
 
 
CV 22-76-BLG-SPW 
 

UNITED STATES’ REPLY 
MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS FOR 
LACK OF SUBJECT MATTER 

JURISDICTION AND FAILURE 
TO JOIN NECESSARY PARTY 

 

 Plaintiff’s case should be dismissed as the Court does not have subject 

matter jurisdiction over the claims, whether they are considered quiet title or 

mandamus claims. Fed. R. Civ. P. 12(b)(1). Alternatively, Plaintiff has failed to 
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join a necessary party. Fed. R. Civ. P. 12(b)(7).  

Plaintiff’s complaint does not present a mandamus action; it presents a quiet 

title action. The Quiet Title Act (“QTA”) provides the exclusive cause of action. 

And as the land at issue is trust land, the United States has not waived its sovereign 

immunity and this case should be dismissed. 28 U.S.C. § 2409a(a). Plaintiff’s 

response brief does not cite any law supporting his argument that this is not a QTA 

case. Rather he attempts to sidestep the United States’ argument by stating that 

because the Court would lack jurisdiction under the QTA, it would be “specious” 

to propose it as a viable remedy. Dkt. 22, p. 14. The United States’ argument is not 

specious, but the reason this case must be dismissed. There is no dispute that 

federal courts simply do not have jurisdiction over quiet title disputes about Indian 

trust lands, even when such suits were initially styled as mandamus actions. Block 

v. N. Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 273, 278, 285 (1983). 

Even if this case could be considered a mandamus action, there is no 

jurisdiction under that statute, either. The majority of Plaintiff’s brief explains the 

duties the United States owes to tribal members, and it attempts to shoehorn these 

amorphous and vague standards into the “ministerial duty” element needed for 

jurisdiction, which requires specificity and particularity. Vague and unspecific 

duties cannot satisfy this requirement to allow the Court to exercise jurisdiction. 
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Finally, the Estate of Penny Powers is a necessary party. In contesting this 

point, Plaintiff ascribes more power to surveys than is permitted. The survey, while 

silent about any fee interest, did not extinguish such fee interest. Surveys describe 

land. They do not alter title. Because the Powers Estate never conveyed its fee 

interest, it retains such interest. It is a necessary party.  

BACKGROUND 

Plaintiff’s response exhibits factual confusion that seems to originate from 

the legal effect of the parties’ shared ownership. The United States’ opening brief 

explained that the parties who own Allotment 1809A share that ownership as 

tenants in common. Dkt. 18, pg. 4 (“Allotment 1809A is now held by the Estate of 

Powers (5.55% in fee) and the Estate of Halverson (94.45% in trust) as tenants in 

common. Ex. A, ¶¶ 4, 8.”); see Quiver v. Deputy Assistant Secretary-Indian 

Affairs, 13 IBIA 344, 353 (1985) (“Appellants’ tenants in common are the other 

owners of the land, whether they are Indian or non-Indian.”). 

It is a basic principle of property law that individuals that share property as 

tenants-in-common “are equally entitled to the use, benefit, and possession of the 

common property.” Rodda v. Best, 217 P. 669, 673 (Mont. 1923). The Interior 

Board of Indian Appeals (“IBIA”) has stated with regard to tenants in common,  

although each owner may own a different percentage of the property, 
each holds an undivided fractional interest in the whole property and 
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has a right to the use and possession of the property. . . . Because each 
cotenant has a right to possess the whole, none has a right to exclusive 
possession of any part. 
 
Quiver, 13 IBIA at 351–52 (emphasis added). 

This means that all individuals with ownership interests own all of the 

property, even though they may own such property in different percentages. Such 

differing percentages of ownership is relevant for other issues that may arise, like 

when the parties decide to lease the land. See id. But such percentage does not 

mean that each person owns less than all of the acres of the plot.  

In this case for example, both the Estate of Halverson and the Estate of 

Penny Powers are tenants in common to Allotment 1809A. They both own all 

690.54 acres of Allotment 1809A, they just have rights in different percentages. 

Thus, Plaintiff’s assertions that the United States “took” 37.97 acres of 1809A is 

incorrect. See Dkt. 22, p. 7. No taking of acreage occurred given the nature of 

tenancies in common. 

ARGUMENT 

I. The Court has no jurisdiction to hear this Quiet Title Act case. 
 

Plaintiff’s only dispute about the United States’ QTA argument appears to 

be that because Plaintiff would have no remedy under the QTA, it cannot be the 

exclusive cause of action. This argument improperly assumes that every federal 
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court must have jurisdiction over each and every claim brought by a party, which is 

not accurate. Some cases simply cannot be heard in federal court. Such non-

justiciability is commonplace where claims are advanced against the United States.  

Tucson Airport Auth. v. Gen. Dynamics Corp., 136 F.3d 641, 644 (9th Cir. 1998) 

(“…that a plaintiff against the United States may receive less than complete relief 

in the federal courts should not necessarily be viewed as an inappropriate result, 

for such a plaintiff is accorded, by statute, more relief than historical principles of 

sovereign immunity would allow.”). 

The United States Supreme Court has rejected arguments like Plaintiff’s in 

the context of real property disputes. In United States v. Mottaz, the Court first 

explained that the QTA is the exclusive cause of action for quiet title claims. 

United States v. Mottaz, 476 U.S. 834, 841–42 (1986). The Court addressed the 

plaintiff’s argument that claimed “that her suit is not governed by the Quiet Title 

Act because, by its own terms, that Act ‘does not apply to trust or restricted Indian 

lands.’” Id. The Court responded, “Respondent misconstrues this exclusion, which 

operates solely to retain the United States’ immunity from suit by third parties 

challenging the United States’ title to land held in trust for Indians.” Id.  

The Court reached this conclusion despite the plaintiff seeking to avoid the 

QTA’s requirements and limitations by pleading her interests in Indian allotments 
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under various theories—breach of fiduciary duty, negligence, due process, and a 

taking without compensation—and by invoking jurisdiction under various federal 

statutes. Id. at 838.  

Further, Plaintiff’s attempts to construe this case as a mandamus action or 

one about breach of fiduciary duty or a taking has been attempted by other parties 

and rejected by the United States Supreme Court. Id.; Block, 461 U.S. at 277–78. 

As argued in the United States opening brief—and not contested by Plaintiff 

in his response—Plaintiff’s claims are QTA claims. First, the United States holds 

Allotment 1809A in trust for Plaintiff, so it has an interest in the property. See 

Leisnoi, Inc. v. United States, 267 F.3d 1019, 1023 (9th Cir. 2001). Second, this 

case involves “disputed title to real property,” id., because Plaintiff claims the 

United States must convey to him the “sole, exclusive ownership” and that the 

deed is “a cloud on the title to Allotment 1809.” Dkt. 1, ¶¶ 4, 50. 

II. The Court lacks jurisdiction to decide Plaintiff’s claim for mandamus 
relief.  
 
Again, the case presents a QTA claim, so it cannot be considered a 

mandamus action. But even if it were, the duty as explained by Plaintiff does not 

meet the jurisdictional minimum to permit this Court to hear the case. Jurisdiction 

is established “only when a federal officer, employee, or agency owes a 

nondiscretionary duty to the plaintiff that is so plainly prescribed as to be free from 
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doubt.” Stang v. I.R.S., 788 F.2d 564, 565 (9th Cir. 1986) (internal quotation 

omitted). Plaintiff’s primary argument in his brief is that the various duties the 

United States owes to Indian land holders satisfy this standard. This is inaccurate 

because such duties are not statutory and are not “so plainly prescribed” as to be 

free from doubt. 

As stated in our opening brief, the affirmative act requested by the Plaintiff 

must be prescribed by statute or regulation. Barron v. Reich, 13 F.3d 1370, 1376 

(9th Cir. 1994). Plaintiff cited to cases, a Secretary of the Interior Order, a 

Solicitor’s Directive, and the settlement agreement. None of these can provide a 

duty for a mandamus action. Plaintiff did not cite to any regulations. The statutes 

Plaintiff did cite are inapplicable. The language in 5 U.S.C. § 706 provides the 

standard of review for Administrative Procedures Act claims, which this is not, and 

the language does not plainly prescribe issuance of a deed in this case in any event. 

As stated in the opening brief, the language in 25 U.S.C. § 378 is discretionary, 

providing that the Secretary of the Interior “may cause” lands to be partitioned.  

As the Ninth Circuit has explained, to establish mandamus there must be “a 

clear, non-discretionary agency obligation to take a specific affirmative action, 

which obligation is positively commanded and so plainly prescribed as to be free 

from doubt.” Indep. Min. Co. v. Babbitt, 105 F.3d 502, 508 (9th Cir. 1997) 

(internal quotation omitted); see 55 C.J.S. Mandamus § 2 (stating a law is 

ministerial if it is “definite, unambiguous, and unquestionably applies to the 
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indisputable facts of the case.”). General duties described in aureate verbiage, like 

those explained in the Secretary of Interior Order relied on by Plaintiff, are not 

such a concrete duty. General duties are inherently discretionary and provide 

overarching goals, but do not establish a “specific affirmative action.” See Babbitt, 

105 F.3d at 508. In this case, the Secretary’s Order does not require the agency to 

record the deeds provided by Plaintiff to convey sole, exclusive ownership of 

Allotment 1809A to Plaintiff. 

The United States has done what it agreed to do in its settlement 

agreement—it has partitioned Allotment 1809. If Plaintiff wants to have the fee 

land partitioned, he may seek to do so in state court which has jurisdiction over fee 

interests. 

Plaintiff relies on Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001), to argue 

that the United States has fiduciary duties to Plaintiff. In that case, plaintiff sought 

declaratory judgment, not mandamus. Thus, any discussion of the applicability of 

fiduciary duties in Cobell is not relevant to this case, which requires proof of very 

different elements. Id. at 1087. But the court did analyze whether the duties would 

meet a mandamus standard and stated that “insofar as the [district] court’s 

injunctive commands resemble mandamus, they are precluded given the lack of a 

‘clear, ministerial duty’ that could be enforced in such a fashion.” Id. at 1107. 

Thus, even Plaintiff’s proffered case authority recognizes that Secretarial fiduciary 

duties are not sufficient to establish mandamus.  
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III. Plaintiff failed to join a necessary party.   

Plaintiff argues the Powers Estate has no right to the land because it was not 

noted as a landowner in the certificate of survey and because the purpose of the 

survey was to separate land for “individual ownership.” Dkt. 22, p. 6. The 

existence of a dispute between Plaintiff and the United States as to whether the 

Powers Estate has an interest in the property is the very reason it is a necessary 

party. In making the determination of whether the absent person “must be joined,” 

the court examines whether the district court could award complete relief to the 

parties present without joining the non-party. Paiute-Shoshone Indians of Bishop 

Cmty. of Bishop Colony, Cal. v. City of Los Angeles, 637 F.3d 993, 997 (9th Cir. 

2011).  

Plaintiff stretches the application of certificates of survey. A survey does not 

control title. A survey’s “purpose” is to “disclos[e] facts pertaining to the boundary 

locations.” Mont. Code Ann. § 76-3-103. In fact, if the survey could have the effect 

Plaintiff proposes, the land title system would fall into chaos. Any person could 

complete a survey describing land that omits reference to co-owners, which could 

then disenfranchise such owners by the mere existence of the survey. Such a result 

is absurd and contrary to law. The Powers Estate has an interest in the land at issue 

and should be added as a necessary party. 

 

Case 1:22-cv-00076-SPW   Document 23   Filed 12/27/22   Page 9 of 12



 10 
 

CONCLUSION 

 The United States respectfully requests the Court dismiss this action with 

prejudice for lack of subject matter jurisdiction. The Court does not have 

jurisdiction to hear this QTA claim or a mandamus claim. Alternatively, the case 

should be dismissed for failure to join the Powers Estate, a necessary party.  

DATED this 27th day of December, 2022. 

JESSE A. LASLOVICH 
United States Attorney 

 
 
/s/ Abbie J.N. Cziok   
MARK STEGER SMITH 
ABBIE J.N. CZIOK 
Assistant U.S. Attorneys 
Attorneys for Defendant 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Local Rule 7.1(d)(2)(E), the attached brief is proportionately 

spaced, has a typeface of 14 points and contains 2,039 words, excluding the 

caption and certificates of service and compliance.  

DATED this 27th day of December, 2022. 

 

/s/ Abbie J.N. Cziok   
Assistant U.S. Attorney 
Attorney for Defendant 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 27th day of December, 2022, a copy of the 
foregoing document was served on the following person by the following means. 
 

  1–3   CM/ECF 
         Hand Delivery 
         U.S. Mail 
         USAfx 
         E-Mail 
 

1.  Clerk of Court 2.  Michael Eakin 
Eakin & Berry, PLLC 
208 N. 29th Street, Suite 204 
P.O. Box 2218 
Billings, Montana 59103 
(406) 969-6001 - phone 
(406) 969-6007 – fax 
eakin.406law@gmail.com 
Attorney for Plaintiff 
 

3.  Elizabeth Halverson  
ELIZABETH A. HALVERSON PC  
1302 24th Street West #393  
Billings, MT 59102  
Tel (406) 698-9929  
ehalverson@halversonlaw.net   
Attorney for Plaintiff 

 

  
 
 

 /s/ Abbie J.N. Cziok   
Assistant U.S. Attorney 
Attorney for Defendant 

   
 
 

Case 1:22-cv-00076-SPW   Document 23   Filed 12/27/22   Page 12 of 12


