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                   Plaintiff, 
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DEBRA ANNE  HAALAND,  
Secretary of the Interior,  
                   Defendant. 

 
 
 
CV 22-76-BLG-SPW 
  
Plaintiff’s RESPONSE  
to 
Defendant’s Motion to Dismiss  
 
 
 

 
 This mandamus action is in the context of BIA’s trust obligations, specifically 

those fiduciary duties to protect tribal members and their assets. BIA’s Dec. 21, 2021 

Verified Settlement Agreement declared Jack Halverson's original 2015 partition 

Case 1:22-cv-00076-SPW   Document 22   Filed 12/12/22   Page 1 of 19

mailto:eakin.406law@gmail.com
mailto:ehalverson@halversonlaw.net


CV 22-76-BLG-SPW Plaintiff’s RESPONSE to Defendant’s Motion to Dismiss  
Page 2 
 

application is granted and is proper as a matter of fact and law. In other words, 

partition was in the best interest of all trust holders.   

 

I. Subject Matter Jurisdiction 

Overall, Plaintiff alleges breach of the VSA and trust obligations grounded in 

federal law, Complaint, Dkt 1, e.g.  ¶17.  As further illustrated below, Jack seeks 

enforcement of his federal rights which are claims which arise under the laws of the 

United States, granting federal court jurisdiction under 28 USC §1331. Cobell v. 

Norton, 240 F.3d 1081,1095 (DC Cir 2001); Robbins v. Reagan,780 F2d 37, 43 (DC. 

Cir 1985). 

BIA has the highest fiduciary responsibility to protect Jack and preserve the 

Indian land it holds in trust for him: 

The Secretary has an "overriding duty ... to deal fairly with Indians." 
Morton v. Ruiz, 415 U.S. 199, 236 (1974). This duty necessarily constrains 
the Secretary's discretion. When faced with several policy choices, an 
administrator is generally allowed to select any reasonable option. Yet this is 
not the case when acting as a fiduciary for Indian beneficiaries as "stricter 
standards apply to federal agencies when administering Indian 
programs." Jicarilla, 728 F.2d at 1567.  
Summarizing federal case law on fiduciary obligations owed to Indian tribes, 
the Tenth Circuit concluded that where "the Secretary is obligated to act as a 
fiduciary ... his actions must not merely meet the minimal requirements of 
administrative law, but must also pass scrutiny under the more stringent 
standards demanded of a fiduciary." Id. at 1563. The federal government 
has "charged itself with moral obligations of the highest responsibility and 
trust" in its relationships with Indians, and its conduct "should therefore be 
judged by the most exacting fiduciary standards." Seminole Nation v. 
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United States, 316 U.S. 286, 297 (1942); cf. Muscogee (Creek) Nation v. 
Hodel, 851 F.2d 1439, 1445 n.8 (D.C. Cir. 1988)…  

 
Cobell v. Norton, 240 F.3d 1081, 1099 (D.C. Circuit 2001). (emphasis supplied) 
 

In the case at bar, it is clear that the federal government has been under an 
obligation to discharge the fiduciary duties owed to IIM trust 
beneficiaries for decades. It is also clear that refusing to hear plaintiffs' 
claims could unduly prejudice their rights as trust beneficiaries. The district 
court's findings of fact, largely unchallenged by the government, make clear 
that insofar as the federal government owes trust beneficiaries a duty to 
maintain records and provide an accounting, delaying review is tantamount 
to denying review altogether. The district court further concluded that 
appellants' extensive delay in discharging their fiduciary duties was 
unreasonable. In such circumstances, federal courts may exercise jurisdiction 
to compel agency action “unlawfully withheld or unreasonably denied.” 5 
U.S.C. § 706. 
Even assuming, as appellants argue, that the 1994 Act effectively reset the 
clock for a finding of unreasonable delay, appellants' “reasonable time to 
discharge” its fiduciary obligations “has expired.” Cobell V, 91 F.Supp.2d. 
at 48. The district court's judgment came down over six years after passage 
of the 1994 Act. During that time, deadlines were missed, documents 
destroyed, and, in the words of the district court, appellants had yet to 
progress much beyond planting the “seed” for discharging their fiduciary 
obligations. See id. at 20.  
Courts owe substantial deference to agency prerogatives in fulfilling their 
legal obligations, especially where Congress intervenes to address 
longstanding problems, as it did with the 1994 Act. But this does not require 
courts to turn a blind eye when government officials fail to discharge their 
duties. 
 

Cobell, Id, at 1095 (emphasis supplied).  
 
 Not only is the case law of the highest courts clear on the exacting duties 

imposed on the BIA in a trust relationship -- such as where it holds ground in trust 

for an individual tribal member -- but its own internal orders further delineate the 

stringent standards to which the BIA is to abide.  
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2014 U.S. Secretary of the Interior Order 3335, Ex.1, entitled “Reaffirmation 

of the Federal Trust Responsibility to Federally Recognized Indian Tribes and 

Individual Indian Beneficiaries.” Such Order recaps legal authority since 1831:  

The trust responsibility consists of the highest moral obligations that the 
United States must meet to ensure the protection of tribal and individual 
Indian lands, assets, resources, and treaty and similarly recognized rights.  

 
Id, §3(a). (Emphasis supplied)  

 In addition to restating the vitally important standards to which the BIA is 

strictly bound, Order 3335 expressly provides that “the United States must be held 

accountable for failing to conduct itself in a manner that meets the standard of a 

common law trustee. …One of the fundamental common law duties of a trustee is to 

preserve and maintain trust assets. United States v White Mountain Apache Tribe, 

537 US 465, 475 ( 2003).” Ex. 1, p. 2.    

… numerous presidents have expressed their commitment to upholding the 
trust responsibility… [noting that] the special relationship …continues to 
carry immense moral and legal force.  

 
Id, p. 2. BIA is bound by DOI Order 3335, including: 

Principle 5: Work with … individual Indian beneficiaries to avoid or resolve 
conflicts to the maximum extent possible in a manner that accommodates and 
protects trust and restricted fee lands… …  
 
Principle 7:  When circumstances warrant, seek advice from the Office of the 
Solicitor to ensure that decisions impacting… individual Indian 
beneficiaries are consistent with the trust responsibility.  
 

Id, p. 5, Emphasis supplied.  
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II. Partition 

By definition, partition separates the common interest property for individual 

ownership. Davis v. Acting Aberdeen Area Director, BIA, 27 IBIA 281, 285; 1995 

WL 23577; Britton v. Brown, 300 P.3d 667, 2013 MT 30. Federal law authorizes 

partition and states the secretary issues new deeds for the new parcels set aside. 25 

U.S.C. §378.   

Under the 1981 United States Solicitor’s Directive, Dkt 1, Ex 5, the Secretary 

(BIA) is to view partitions as consistent with the obligation of the government to 

the beneficial Indian owners of the land. The 1981 Directive further expressly 

permitted separation from a non-Indian grantee, of that person’s then-divided 

interest -- which is exactly what BIA did in its 2016 Certificate of Survey dividing 

Allotment 1809 into two parcels. One parcel is 690.54 acres for Jack Halverson and 

the other parcel is 108.52 acres for the remainder including the full fee interest.    

III. BIA’s Controlling 2016 Certificate of Survey  

In response to Jack’s 2015 application to partition his 86.41% interest in the 

799 acres of Allotment 1809– i.e. to separate his equivalent acreage for his individual 

ownership--BIA mandated the 2016 Survey (COS 3637) of Allotment 1809.  

BIA admits COS 3637 controls partition. SUF 3. 1   

 
1 To reduce repetition, we incorporate our briefs and exhibits on summary 

judgment, Dkts 13-16, 21.  
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In arguing to dismiss Jack’s case, BIA fails to address the COS at all, which 

should be taken as BIA’s admission that its motion is without merit.  

We attach the COS for ease of reference. Ex 2.   

BIA’s 2016 COS established boundaries and legal descriptions for the two 

parcels that would result from partition: Jack’s 690.54-acre parcel, and the 108.52-

acre remainder parcel -- to the decimal point. 

The precision of the mandated certificate of survey was by design as it 

correlates precisely to the ground held in trust by the BIA for Jack Halverson, 690.54 

acres.  

The remainder of 108.52 acres is equally precise for the same reasons. It is 

comprised of the following acreages based upon the following percentages of the 

total 799 acres in 1809: 

% held          acreage equivalent   interest holder  
 
6.79%          54.256 acres                                Crow Tribe-trust 
5.5%            43.94 acres                                  fee holder 
1.23%          9.828 acres                                  Estate of Walking Bear-trust 
 
13.59%        108.52 acres   Total of remainder parcel 

  

 BIA’s 2016 COS was approved at the highest levels of State and Federal 

government in Montana. Dkt 15, Ex C, F.  

Since the 2016 COS, instead of discharging its solemn duties to preserve and 

protect Jack’s individual trust lands and simply partitioning 690.54 acres to him, 
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BIA repeatedly denied partition between 2016 and 2021, claiming that trust lands 

acquired by purchase could not be partitioned.  

During those years BIA failed to disclose or apply the 1981 U.S. Solicitor’s 

Directive which expressly authorizes partition of trust lands acquired by purchase.  

In October, 2021, the IBIA Court compelled BIA to produce the 1981 U.S. 

Solicitor’s Directive.  

BIA reversed its denials of partition and filed its VSA with the IBIA Court in 

direct response to the 1981 Directive. Dkt 1, Ex. 5.   

Yet BIA’s pattern of abuse remains and has become more disgraceful. 

Rather than follow its COS and VSA, it persists in its illegal taking and refusal 

to partition Jack’s 690.54 acres now referred to by BIA as Allotment 1809A, COS 

3637.   

IV. BIA has not partitioned and instead has illegally taken 37.97 acres 

For the purpose of this opposition brief we focus on the fact that BIA, rather 

than using its COS to preserve, protect, and partition Jack’s 690.54 acres to him, 

instead took 37.97 acres of the 690.54 acres it was holding in trust for Jack.  

Despite its overriding duty to be fair with Jack, to protect and preserve his 

trust land, to meet exacting fiduciary standards in its overarching solemn duty, BIA 

has wholly disregarded its own clear, precise, and undisputed 2016 COS.  
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BIA’s Nov. 23, 2022 briefs and declarations (Dkt.18, p. 4) bluntly assert that 

Jack is only entitled to 94.45% of his 690.54 acres:  

  

94.54% of 690.54 acres is 652.21 acres.   

BIA has never explained by what legal procedure it reduced Jack’s ownership 

from 690.54 acres to 652.21 acres.  

BIA simply took 37.97 acres without notice, consent, or due process.   

That is also a clear violation of the Takings Clause of the Fifth Amendment, 

which provides: “[N]or shall private property be taken for public use, without just 

compensation.” Cedar Point Nursery v. Hassid, 141 S.Ct. 2063 (2021). 

Confirming its illegal taking, BIA now shows the Estate of Michelle Walking 

Bear as the recipient of additional acreage. According to BIA, in 2019 the Estate of 

Walking Bear had 1.23% of 799 acres (Dkt. 18, p. 3) but now ends up with over 

four times that:  
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Dkt 18, p. 4.  

BIA disguised its taking, but now declares it to the Court and asserts its taking 

is within its bureaucratic prerogatives. It is not.  

BIA’s taking is illegal and it is part of a long pattern of unreasonable delay.  

“Where a federal court has jurisdiction to hear challenges to an agency action 

it also has jurisdiction over claims of unreasonable delay.” Cobell, supra, 1095. Jack 

has made those claims. Complaint, Dkt 1, ¶ 23-33.  

As the Cobell decisions make clear, in spite of repeated orders to account for 

trust accounts for Indians, BIA ultimately admitted that it was incapable of providing 

accurate rudimentary information. Further, a single sampling showed that there were 

over 212,000 title defects. Cobell, supra, 1092.   

Here, BIA has tacitly admitted it is incapable of preparing accurate deeds. It 

has now revealed an illegal taking in its Jan. 18, 2022 deeds, which it recorded 

without the Estate’s knowledge or consent. The Estate provided model documents 
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to BIA (see FN 2) including BIA’s own fee patent involving Jack’s residence 

property. The Estate provided other model correction deeds to BIA on March 4, 

2022; BIA has never identified an objection to any aspect of those model documents, 

yet BIA refuses to record them.  

Seven years after Jack sought partition of his 690.54 acres of trust land, six 

years after the controlling COS, and a year after BIA granted partition as proper as 

a matter of fact and law, BIA has not partitioned and instead has unapologetically 

taken 37.97 acres.  

BIA’s straightforward grant of partition, and conveyance of all of Jack’s 

690.54 acres to him, should have been completed well before his death on Sept. 12, 

2019. He sought to simply enjoy, manage, and improve his tribal lands – which are 

adjacent to his mother’s Allotment 3018 where Jack was born and raised, as shown 

in BIA’s own Land Index Records (multiple entries for 3018 comingled with 1809, 

the adjacent allotment).  Ex. 5, BIA Land Index Records.   

Even after BIA reversed itself in the IBIA and signed the VSA, it has still 

failed to discharge its duty. Even when sued, BIA persists in efforts to unreasonably 

delay compliance with its solemn duties. BIA even refused to admit the fact of Jack 

Halverson’s protected status as an enrolled member of the Crow Tribe.  
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It was not until BIA’s Nov. 23, 2022 filings with his Court, that the Estate of 

Halverson learned of the full malfeasance of BIA as shown in BIA’s own charts and 

declarations. Dkts, 18-19.  

These are the very abuses of power that the laws of the United States were 

intended to prohibit and punish.  

 

V. The Court’s Writ is Needed on an Urgent Basis to Stop BIA’s Theft 
and Compel BIA’s Performance of its Declarations in the VSA 

 
The only legal means by which to correct this gross abuse a power is by the 

Court granting mandamus. Only the BIA can correct its taking, by issuance of deeds 

which supersede and replace its improper deeds. 

The 7-year record shows BIA’s ongoing recalcitrance and resistance to 

discharging its straightforward duties to its trust holder.    

This Court is authorized, including under Cobell, to issue a Writ of Mandamus 

to stop BIA’s years-long and ongoing breaches of duty, to rescind BIA’s recently 

admitted theft of Jack’s property, and to compel BIA to convey all of Jack’s trust 

lands to him pursuant to law and BIA’s clear declarations that partition of Jack’s 

690.54 acres was granted.    
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VI. Subject matter jurisdiction exists under both 28 USC §1331 and 28 
USC §1361  
 

 This Court also has jurisdiction under 28 USC §1361, because Jack has 

substantiated all elements of his claim for a Writ of Mandamus.  

“The federal mandamus statute provides:  
 
The district courts shall have original jurisdiction of any action in the 
nature of mandamus to compel an officer or employee of the United 
States or any agency thereof to perform a duty owed to the plaintiff. 
28 U.S.C. §1361 (1982). Mandamus relief is only available to compel 
an officer of the United States to perform a duty if (1) the plaintiff’s 
claim is clear and certain; (2) the duty of the officer is ministerial and 
so plainly prescribed as to be free from doubt,” (citations omitted); 
and (3) no other adequate remedy is available. (citation omitted).  

 
Fallini v Hodel, 783 F.2d 1343, 1345 (1986, CA9). 
 

a. BIA’s duty is clear and certain: Partition ALL of Jack’s trust 
property to him 
 

BIA has the overriding duty to deal fairly with Jack under the “most exacting 

fiduciary standards,” Cobell, supra, at 1099, to protect and preserve Jack’s Indian 

trust land – here, undisputedly, 690.54 acres to the decimal point.  

BIA’s VSA granted partition unconditionally. BIA did not include any 

exceptions or reservations --such as conveying less than all of the 690.54 acres to 

Jack, that Jack’s 690.54 acres would continue to be held in common with the fee 

rather than be partitioned, or that BIA would secretly convey only 652 acres and 

illegally take 37.97 acres from its own trust holder. BIA admits the COS controls. 

 BIA’s motion denies those realities.   
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BIA’s own unconditional grant of partition removed all discretion under 25 

USC §378.  Dkt 1, Ex. 1, VSA. 

By definition, partition separates the common interest property for individual 

ownership. Davis, Britton, supra.  

BIA’s unconditional grant of partition, its undisputed fiduciary duties to 

protect and preserve trust lands and to protect individual tribal members’ interests, 

BIA’s own COS, all reinforce establish BIA’s clear and certain duty:  

convey exactly 690.54 acres solely to Jack’s Estate in trust. 

b. BIA’s duty is plainly prescribed  

BIA’s duty to convey 690.54 acres to Jack’s Estate, is ministerial. It is also 

straightforward. BIA need only follow its own COS which contains the boundaries 

and legal descriptions to prepare correct deeds.  As BIA is well aware, the COS 

accounts for the fee interest as well as the other trust holders’ interests, in the 

remainder of 108.52 acres.   

There is no doubt that all BIA must do is record deeds from the United States 

conveying all of Allotment 1809A/690.54 acres to the Estate of Jack Halverson, 

solely and in trust.  

c. Jack has no other adequate remedy  

No other venue or vehicle exists to compel BIA to perform its VSA.  
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Only the United States as title holder to trust lands can issue deeds which 

partition 690.54 acres to Jack’s Estate, and which supersede and cure BIA’s illegal 

taking.  

BIA’s unreasonable delay is stated in Jack’s Complaint and discussed above. 

Clearly BIA is unwilling to discharge its duties. A Writ is necessary. 

BIA has even refused without explanation or objection to simply sign the 

replacement deeds provided to BIA by the Estate on March 4, 2022.  

VII. No third party shares BIA’s solemn duties, and only BIA has the duty 
and power to convey Jack’s trust land to him 
 

 Now, BIA, the very people with the overriding duty to deal fairly and honor 

moral obligations of the highest responsibility and trust toward Jack and his trust 

property, argue in pleadings that Jack has a remedy in a quiet title action, or that he 

must seek relief from a third party.  

Both arguments demonstrate BIA’s continuing bad faith.  

a. This is not and cannot be a quiet title action 

Since BIA points out the Court would lack jurisdiction over such an action, it 

is specious for BIA to suggest it as an available remedy.  

BIA asserts the patently frivolous idea that Jack could compel a third party to 

enforce BIA’s obligations to him as declared in the VSA.   
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No third party has BIA’s solemn, overarching duties, and no third party could 

reverse BIA’s illegal taking, compel BIA to do anything in particular with trust 

lands, or issue deeds to supersede and cure BIA’s deeds.   

Suit against a third party, as BIA urges, would lack a good faith basis in fact 

and law.  

No dispute exists regarding the United States’ title to Jack’s 690.54 acres that 

the federal government holds in trust. Trust and fee holders are known, and fully 

accounted for in the COS – which BIA’s brief does not address.  

Congressional intent in excluding Indian trust lands from the QTA’s waiver 

of sovereign immunity, prevents adverse claimants from interfering with United 

States’ obligations to Indians. Neighbors v. Norton, 379 F.3d 956, 962 (CA10 2004).  

BIA appears to be inviting the Court to allow exactly that prohibited 

interference, to avoid discharge of solemn duties, and performance of the VSA and 

its COS.      

Denying the reality of its VSA, BIA misleads with comments such as “This 

case is based on a petition to partition land”, that the parties “thought” they had an 

agreement to partition in December, 2021. Dkt, 18, p.3.  

Those comments are untrue. BIA’s VSA granted partition, unconditionally. 

BIA has not performed despite its own controlling 2016 COS and instead has 

persisted in abuse and has illegally taken 37.97 acres.   
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b. No additional parties are required.  

Rule 19, F.R.Civ.P., decisions are reviewed for abuse of discretion. The 

absent party must be “necessary” to the suit, which is only true if complete relief 

cannot be accorded among the existing parties. Shermoen v. U.S, 982 F.2d 1312, 

1317 (CA9, 1992). Further, the absent party must be shown to have a “legally 

protected interest” in the subject of the suit. Id, 1317.  

Jack seeks enforcement of BIA’s two-party VSA. BIA alone must perform its 

grant of partition. The Court can accord complete relief among the existing parties, 

especially because BIA alone has fiduciary duties toward Jack and his trust land.  

Knowing that its COS accounts for the fee interest in the 108.52-acre parcel, 

BIA still represents to the Court: 

The Powers Estate’s interest must be evaluated and decided, because if it has 
retained its fee interest, the United States cannot convey “sole, exclusive 
ownership” of Allotment 1809A to Plaintiff as it demands in the complaint,” 
Dkt 18, p. 14.  
 

That argument is untrue.  

Not only can BIA convey “sole, exclusive ownership” of Jack’s 690.54 acres 

to him, that is exactly the result of BIA’s controlling 2016 COS, and it is exactly 

what BIA must do under the VSA, the 1981 Directive, BIA’s solemn duties, and the 

United States Constitution.  

 BIA has made no showing that any third party has a legally protected interest 

that requires joinder.    
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BIA has not even shown that an “Estate of Powers” exists.  BIA concedes “we 

do not know at this time” if an “Estate of Powers” is “unavailable.” Dkt. 18, p.14. 

BIA’s records show Powers died in 2006.  

The Montana Cadastral for COS 3637 shows no ownership by an “Estate of 

Powers”.   

BIA’s motion fails.  

VIII. Conclusion  
 

The record and the law could not be more clear. The BIA's treatment of 

Indians, including Jack Halverson, is disgraceful.  

This court has jurisdiction to enforce Indian trust and fiduciary rights. 28 USC 

§§1331, 1361.  

This Court must compel BIA to record deeds conveying all of the 690.54 acres 

the United States holds in trust for Jack Halverson, all of what BIA now identifies 

as Allotment 1809A of COS 3637: First, from the United States to the Estate of Jack 

Halverson in trust, and then in fee patent from the United States to his heir 2 -- as 

BIA committed to do by Jan. 20, 2022. VSA, Dkt 1, Ex 1, p 2, ¶3(c).   

Jack’s claims are meritorious, and longstanding. This Court’s orders are 

needed to correct the egregious misconduct of the BIA.  

 
2 Model documents: Residence Deed (Dkt 15, Ex 3); Ex 3: March 4, 2022 Estate’s correction deed provided to BIA- 

USA to Estate (also Dkt 1, Ex 8); Ex 4: March 4, 2022 Estate’s correction deed provided to BIA – USA in fee to heir. 
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DATED this 12th day of December, 2022.  

/s/ Elizabeth Halverson   
ELIZABETH HALVERSON   
ELIZABETH A. HALVERSON P.C.  

 

Exhibits:  

1- 2014 U.S. Secretary of the Interior Order 3335 
2- BIA’s 2016 Certificate of Survey 3637 
3- March 4, 2022 Estate’s proposed Correction Deed provided to BIA (USA to 

Estate in trust) 
4- March 4, 2022 Estate’s proposed Correction Deed provided to BIA (USA 

fee patent to heir)  
5- BIA Land Index Record: Dahlia Emma Anderson / Dahlia E Anderson 

Halverson Allotment 3018 adjacent to 1809.  
 
 
 

L.R. 7.1(d)(2)(E) CERTIFICATE OF COMPLIANCE 

 Pursuant to Local Rule 7.1(d)(2), this Brief is printed with proportionately-

spaced Times New Roman text of 14 points; is double-spaced; and the document 

(exclusive of tables and certificates) contains less than 3,800 words, calculated by 

Microsoft Word. This complies with the 6,500 word limit provided for opening 

briefs in Local Rule 7.1(d)(2)(A). 

 DATED this 12th  day of December, 2022.  

 
/s/ Elizabeth Halverson   
ELIZABETH HALVERSON   
ELIZABETH A. HALVERSON P.C.  
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on December 12, 2022, a copy of the foregoing was 
served upon the following persons by the following means: 
 

1. Jesse A. Laslovich, United States Attorney  
Abbie Cziok/Mark Stegar Smith  
Civil Chief - Assistant United States Attorney 
2601 Second Ave. N., Suite 3200 
Billings, Montana 59101 

 
__x__ CM/ECF 
_____ Personal Delivery  
____   U.S. Mail  
_____ Email 
       
       /s/       

Elizabeth Halverson  
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