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INTRODUCTION 

In December 2021, the Court granted, in part, the United States’ and 

other Federal Defendants’ motion to dismiss.  The Court dismissed Counts V, 

VI, VII, and IX.  The Court later expanded its dismissal to include the Tribes’ 

ejectment claim (Count XVI).  As a result, the only claims against the United 

States remaining in this case are three claims to quiet title in three parcels of 

land in downtown Pocatello (Counts II, III, and IV, in the Amended 

Complaint). 

Now, six months after the Court’s ruling on the motion to dismiss, the 

Tribes have moved for reconsideration.  The Tribes ask the Court to reverse 

nearly every one of its prior conclusions.  But reconsideration requires a clear 

error creating a manifest injustice.  The Tribes do not present one here.  

Instead, they simply make a new attempt at responding to the motion to 

dismiss, repeating some arguments, re-posturing some of the facts already 

before the Court, and offering “new” facts that, despite being available at the 

time, the Tribes chose not to present in prior briefing.  This Court has 

elsewhere held that such grounds do not justify reconsideration.  And, in any 

event, none of the Tribes’ arguments demonstrate that the Court erred in 

dismissing Counts V, VI, VII, IX, and XVI as pled against the United States 

and other Federal Defendants.  The Tribes’ motion for reconsideration should 

be denied. 
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ARGUMENT 

I. The Tribes Misconstrue the Standard for Reconsideration, 
Attempting Instead to Re-litigate Arguments Already Lost. 

The Court can quickly dispose of most of the Tribes’ arguments because 

they are improper under the standards governing reconsideration. 

The Tribes seek reconsideration under Federal Rule of Civil Procedure 

54(b).  See Pls.’ Mem. in Supp. of Mot. to Reconsider (“Pls.’ Mem.”) 1–2, ECF 

No. 114-1.  “While courts have the inherent authority to review interlocutory 

orders at any time prior to entry of final judgment, . . . [courts] are frequently 

guided by substantially the same standards as those used to reconsider final 

orders pursuant to Rule 59(e).”  Mem. & Decision Order (“Reconsideration 

Decision”) 4, ECF No. 112 (citing Dickinson Frozen Foods, Inc. v. FPS Food 

Process Sols. Corp., No. 1:17-cv-519-DCN, 2020 WL 2841517, at *10 (D. Idaho 

June 1, 2020)).  Rule 59, in turn, only authorizes reconsideration in one of 

three circumstances: “(1) because of newly discovered evidence; (2) because 

the Court committed clear error or the order was manifestly unjust; or (3) due 

to an intervening change in the law.”  Reconsideration Decision 4 (citing Sch. 

Dist. No. 1J, Multnomah Cty., Or. v. ACandS, Inc., 5 F.3d 1255, 1263 (9th 

Cir. 1993)).  Thus, “although a court has the power to revisit its own 

[interlocutory] decision for any reason, ‘as a rule the court should be loathe to 

do so in the absence of extraordinary circumstances . . . .’”  Dickinson Frozen 
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Foods, 2020 WL 2841517, at *10 (quoting Christianson v. Colt Indus. 

Operating Corp., 486 U.S. 800, 817 (1988)). 

The Tribes largely ignore this standard.  The Tribes argue that 

“reconsideration is warranted [1] to correct the factual record with new and 

existing evidence to prevent manifest injustice, [2] correct the legal 

inconsistencies within the Memorandum Decision and Order, and [3] serve 

the interests of judicial efficiency by moving forward with all relevant 

claims.”  Pls.’ Mem. 2.  The Tribes then recycle or put a new spin on 

arguments and documents the Court already considered, and submit 

supposedly “new” facts to the Court.  There are at least four legal barriers to 

what the Tribes are attempting to do here. 

First, the Tribes are incorrect that reconsideration can be based upon 

evidence that existed and was in a party’s possession (but not presented to 

the Court) at the time of the initial ruling.  See Pls.’ Mem. 2 (arguing 

reconsideration is appropriate, in part, to “correct the factual record with new 

and existing evidence”).  “[M]otions for reconsideration . . . may not be used to 

present . . . evidence that could have been raised earlier.” Dickinson Frozen 

Foods, 2020 WL 2841517, at *10 (citations omitted). 

Reconsideration may be appropriate with newly discovered evidence.  

But, even then, “‘the movant is obliged to show not only that this evidence 

was newly discovered or unknown to it until after the hearing, but also that it 
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could not with reasonable diligence have discovered and produced such 

evidence at the hearing.’” Dickinson Frozen Foods, 2020 WL 2841517, at *11 

(quoting Frederick S. Wyle Prof’l Corp. v. Texaco, Inc., 764 F.2d 604, 609 (9th 

Cir. 1985)) (internal quotations omitted). 

The Tribes do not even attempt to meet this standard.  Nor could they.  

All the Tribes’ “new” information pre-dates 2018.  And it is all information 

the Tribes would have known at the time of their response brief—tribal 

documents, alleged conversations between the Tribes and Department of the 

Interior, and documents publicly available or provided to the Tribes.  See Exs. 

A–S to Decl. of Bill Bacon (“Bacon Decl.”), ECF No. 114-2; Exs. A–F to Decl. 

of Travis Stone (“Stone Decl.”), ECF No. 114-2 & 114-3; Ex. A to Decl. of Paul 

Echo Hawk (“Echo Hawk Decl.”), ECF No. 114-5.  Some of the documents 

were even already before the Court.  See App. to Am. Compl., ECF No. 22. 

Similarly, none of the Tribes’ declarants are newly discovered individuals.  

Two of them are the Tribes’ attorneys, and the third is a tribal employee 

offering testimony in his official capacity.  Bacon Decl. ¶ 1; Stone Decl. ¶ 1; 

Echo Hawk Decl. ¶ 2. 

Thus, the Court can largely end its reconsideration inquiry with a 

cursory review of the Tribes’ exhibits: “The overwhelming weight of authority 

is that the failure to file documents in an original motion or opposition does 

not turn the late filed documents into ‘newly discovered evidence.’”  ACandS, 
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Inc., 5 F.3d at 1263.  Even more so here, where the Tribes had nearly three 

years after the United States first moved to dismiss (in September 2018) 

before they finally responded (in June 2021).  Even if one starts the clock 

when the United States renewed its motion in November 2020—in which we 

did not raise any new arguments—the Tribes had seven months within which 

to develop their response. 

Second, the Tribes cannot justify reconsideration on grounds that the 

facts they now submit provide an “expanded factual record” the Court should 

consider.  See Pls.’ Mem. 2.  “[W]hile an ‘expanded factual record can, in some 

circumstances, be a basis to reconsider an interlocutory order, a motion for 

reconsideration should not be used as a vehicle to identify facts . . . which 

could have been, but were not, raised or adduced during the pendency of the 

motion of which reconsideration was sought.’”  Dickinson Frozen Foods, 2020 

WL 2841517, at *13 (citation omitted).  The “expanded record” justification 

may make sense in the context of successive motions for summary judgment, 

as further factual development may have occurred during discovery.  See id.  

Those are not the circumstances here.  And “the Ninth Circuit has never 

published an opinion where it relied on an ‘expanded factual record’ as a 

basis for reconsidering a non-summary judgment order.”  Id. 

Third, as with evidence, “motions for reconsideration . . . may not be 

used to present new arguments . . . that could have been raised earlier.” Id. 
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at *10 (citations omitted).  As explained further below, many of the Tribes’ 

arguments are just that: re-posturing their positions after losing the first 

time around.  See infra at II.- 

Fourth, the standard does not allow for reconsideration in the 

“interests of judicial efficiency.”  Pls.’ Mem. 2.  To the contrary, under the 

very authority the Tribes cite, judicial efficiency is a reason to deny a request 

for reconsideration here.  See W. Watersheds Project v. Salazar, Case No. 

4:08–CV–435–BLW, 2011 WL 4431813, at *1 (D. Idaho Sept. 22, 2011) 

(noting that, for a case to make “forward progress,” judicial decisions “‘are not 

intended as mere first drafts, subject to revision and reconsideration at a 

litigant’s pleasure’”).  There is nothing efficient about expending the Court’s 

and parties’ resources on claims for which the Court has concluded it lacks 

jurisdiction or that otherwise fail to state a cognizable claim for relief. 

With the proper standard in mind, we turn to the substance of the 

Tribes’ arguments. 

II. The Court Did Not Err in Dismissing Counts V and VI (Quiet 
Title Act). 

Counts V and VI are claims against the United States and other 

defendants seeking to quiet title in what the parties have referred to as the 

City Creek (Count V) and 3.27-acre (Count VI) parcels.  Am. Compl. ¶¶ 367–

409, ECF No. 21.  The crux of the Tribes’ theory is that, by operation of law, 
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the parcels long ago reverted to trust status, but that the United States has 

not held them as trust land.  See Am. Compl. ¶¶ 369, 383, 386, 399, 401. 

As to the United States, the Court dismissed Counts V and VI because 

the claims are barred under the Quiet Title Act’s twelve-year statute of 

limitations, 28 U.S.C. § 2409a(g).  Mem. Decision & Order (“Dismissal 

Decision”) 11–18, ECF No. 102.  In support of dismissal, the United States 

submitted evidence showing that the Tribes have been on notice since at least 

2004 that the United States does not hold the City Creek or 3.27-acre parcels 

in trust for the Tribes.  U.S. Mem. in Supp. of Renewed Mot. to Dismiss 

(“U.S. Mem.”) 20–25, ECF No. 77-1 (citing Decl. of Danny Miller, ECF No. 77-

7).  The Court agreed, concluding “that a reasonable person would have had 

notice by at least 2004” of the United States’ adverse title claim.  Dismissal 

Decision 18.  The Tribes now argue that the Court erred in dismissing Counts 

V and VI.  Pls.’ Mem. 6–23. 

The Tribes begin their reconsideration motion with an assertion that 

they already hold legal title to the City Creek and 3.27-acre parcels, and that 

the only issue on the merits would be the United States’ recordation of the 

lands as trust lands.  See id. at 3.  The assertion presupposes success on the 

merits of Counts V and VI and ignores the nuances in the 1888 Act.  The 

1888 Act includes two different reversionary interests depending on the 

parcels in question: some are to “be forfeited and revert to the United States,” 
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and others “to the tribe or tribes of Indians from which the same shall have 

been taken.”  Act of Sept. 1, 1888, 50 Cong. ch. 936, 25 Stat. 452, 456.1 

Further, the Tribes assume that, for purposes of claim accrual under 

the Quiet Title Act, any adverse federal claim to property must be “express.”  

See Pls.’ Mem. 6(“The United States never ‘expressly’ asserted an adverse 

claim.”).  The Tribes are incorrect.  A Quiet Title Act claim can be based on 

explicit or implicit title disputes.  See Owyhee Cnty. v. United States, No. 

1:21-cv-70-DKG, 2022 WL 1591895, at *4 (D. Idaho May 19, 2022) (quoting 

Kane Cnty. v. United States, 772 F.3d 1205, 1212 (10th Cir 2014), and citing 

Mills v. United States, 742 F.3d 400, 405 (9th Cir. 2014)).  For example, the 

Ninth Circuit has held that a sign prohibiting vehicle traffic provided 

adequate notice of an adverse federal claim to “land traversed by [a] 

purported right-of-way.”  Park Cnty. v. United States, 626 F.2d 718, 720–21 

(9th Cir. 1980) (per curiam). 

The Tribes’ remaining arguments regarding Counts V and VI are: (1) 

the claims could not be time-barred because the United States has never 

asserted an adverse claim to the property; (2) the Court misinterpreted the 

facts it relied upon for claim accrual; (3) the Court failed to properly consider 

                                         
1 During briefing on the motion to dismiss, the Tribes did not dispute that the 
rights of way at issue in Counts V and VI arose under the 1888 Act.  See Exs. 
1 & 2 to Decl. of Pamela G. Conley, ECF No. 77-6. 
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the Tribes’ factual evidence; (4) the Court should now consider additional 

evidence; and (5) the 2012 Settlement Agreement between the Tribes and the 

United States restarted the statute of limitation.  None of the arguments 

have merit and certainly do not demonstrate that the Court clearly erred in 

dismissing Counts V and VI. 

A. Contrary to the Tribes’ Newfound Theory, the Amended 
Complaint Alleges an Adverse Claim to Title. 

The Tribes’ argument about a lacking adverse assertion of title makes 

little sense.  For one, it is contrary to what the Tribes alleged in the Amended 

Complaint.  Count V plainly alleges that “Defendants now claim an interest 

and title to the City Creek Trailhead, and actually assert possessory rights to 

the City Creek Trailhead area, contrary to the claims of the Plaintiff.”  Am. 

Compl. ¶ 376.  The Tribes go on: “Plaintiff has demanded ownership and 

control of the City Creek Trailhead area.  The Defendants failed and refused, 

and continue to fail and refuse to relinquish claim to the land and deliver the 

premises to Plaintiff.”  Id. ¶ 380.  And: “The United States has actually 

asserted control and ownership over the lands, contrary to the Tribes’ 

interest.”  Id. ¶ 386.  The Tribes made the same allegations with respect to 

the 3.27-acre parcel in Count VI.  See id. ¶¶ 398, 401, 407.2 

                                         
2 As the United States noted its own motion for reconsideration, the Tribes’ 
allegations regarding the 3.27-acre parcel are inconsistent.  The Tribes also 
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In any event, even if the Tribes’ new story were correct, it would only 

serve to create an alternative basis for dismissal.  If, as the Tribes now claim, 

the United States has never made an adverse claim to title in the City Creek 

or 3.27-acre parcels, then the Tribes do not have Quiet Title Act claims to 

begin with.  A federal claim to property that is adverse to the plaintiff’s claim 

is a jurisdictional prerequisite to a Quiet Title Act suit against the United 

States.  Mills, 742 F.3d at 404–06 (concluding district court lacked 

jurisdiction under the Quiet Title Act because the federal agency had not 

taken any action to explicitly or implicitly dispute plaintiff’s claim to a right 

of way); Alaska v. United States, 201 F.3d 1154, 1164–65 (9th Cir. 2000) 

(concluding that the district court lacked jurisdiction under the Quiet Title 

Act over State’s claim to bed of the Black River because the United States 

had reserved its position and never “disputed” title). 

This leaves two potential outcomes.  One, the Court holds the Tribes to 

their statements in the Amended Complaint.  In that case, the alleged claim 

accrued (and is time-barred) as the Court has already concluded.  

Alternatively, the Court credits the Tribes’ now-revised telling of the United 

States’ actions.  In that case, the Court would lack jurisdiction over Counts V 

                                         
allege that “[t]he 3.27 acre of relinquished land is not in the possession of the 
United States.”  Am. Compl. ¶ 175. 
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and VI because title is not “disputed.”  Either way, Counts V and VI should 

be dismissed.  The Court therefore did not commit error in dismissing those 

Counts. 

B. The Court Correctly Concluded that Counts V and VI 
Accrued No Later Than 2004. 

The Court did not err in concluding that the factual information before 

it demonstrated that Counts V and VI accrued no later than 2004.  Indeed, 

the Court need not even consider the Tribes’ present arguments because the 

Tribes could have (but did not) present them during briefing on the motion to 

dismiss.  See Dickinson Frozen Foods, 2020 WL 2841517, at *13.  Regardless, 

none of the Tribes’ arguments demonstrates that the Court erred in its 

conclusion. 

The Tribes begin with an argument that the United States misled the 

Court because not all of the exhibits to our motion were part of the 2004 

FOIA response.  Pls.’ Mem. 9.  But we never argued that they were.  See U.S. 

Mem. 22–23.  We argued that the 1993 Environmental Assessment and 

newspaper article provided an independent basis for claim accrual.  Id.  The 

Court recognized that we were arguing the Tribes had notice “that the City 

Creek parcel was no longer used for railroad purposes and was not regarded 

as trust land by the United States as of 1993 and then again in 2004 when 
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the Tribes received an answer to their FOIA request.”  Dismissal Decision 15 

(emphasis added). 

The Tribes claim prejudice because BLM did not provide the 

Environmental Assessment as part of the FOIA response.  Pls.’ Mem. 9–11.  

But the Assessment documents that the Tribes’ then-Chairman and Land 

Use Director were actually consulted during its development.  Danny Miller 

Decl, Ex. 2, ECF No. 77-7.3  The Tribes have not presented any facts to show 

the Assessment was wrong and that consultation never occurred.  And it was 

the consultation that formed the basis of our argument that the Tribes should 

have known in 1993 that the City Creek parcel was no longer used for 

railroad purposes.   U.S. Mem. 22.  To the extent the Court relied on the 1993 

Assessment in its finding with respect to the City Creek parcel, it was correct 

to do so. 

The Tribes similarly fail in their remaining efforts to re-litigate the 

Court’s conclusion regarding accrual of Counts V and VI.  The Tribes could 

have made each of their arguments (but did not) in response to the motion to 

dismiss.  In any event, none of the arguments has merit. 

                                         
3 The Environmental Assessment does not have internal page numbering.  
The page in question is page 17 of 37 on ECF Document No. 77-7. 
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First, the Tribes posit that “the United States[,] through a coordinated 

effort from both the Department of Interior Office of Solicitor, BLM, and 

BIA[,] repeatedly assured the Tribes” that the Tribes owned the parcels and 

that the United States was considering affirmative litigation to that end.  

Pls.’ Mem. 6–7.  Of course, the Tribes do not cite to any facts to support the 

assertions.  And none of the documents the Tribes now submit say any of this 

with respect to City Creek and 3.27-acre parcels, instead addressing other 

parcels or making general statements about the 1888 Act. The Tribes assume 

(without any evidence) that earlier Department of the Interior work toward 

affirmative litigation was focused on the City Creek and 3.27-acre parcels, 

rather than others.  The Court has already concluded that the United States’ 

statements or actions with respect to other parcels are not relevant to the 

accrual question for Counts V and VI.  Dismissal Decision 16. 

Second, the Tribes argue that the November 1991 memorandum could 

not have provided for claim accrual because it was ambiguous as to 

ownership.  Pls.’ Mem. 10 (citing ECF 77-7 at 30 and Kane Cnty. v. United 

States, 772 F.3d 1205, 1212 (10th Cir. 2014).  But the Court did not rely 

solely on the 1991 memorandum, instead referring to all the information that 

would have been before the Tribes as a basis for constructive notice.  
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Dismissal Decision 15–17.  Indeed, the Tribes acknowledge as much later in 

their motion.  Pls.’ Mem. 17.4 

Third, the Tribes argue that notice could not have occurred because 

none of the documents had a formal legal description of the property.  See id. 

at 11–12.  But the Tribes do not cite to any authority requiring that level of 

formality for a claim to accrue under the Quiet Title Act, instead relying on 

state law requirements for real property conveyances.  See id.  With respect 

to claims against the United States under the Quiet Title Act, the Ninth 

Circuit has found claim accrual even in the absence of documents, let alone 

formal legal descriptions.  See Park Cnty., 626 F.2d at 720–21.   

C. The Court Did Not Ignore the Tribes’ Evidence. 

The Tribes are also incorrect that the Court ignored evidence the Tribes 

submitted in response to the United States’ motion to dismiss.  See Pls.’ Mem. 

16–23.  When, as was the case here, the defendant makes a factual challenge 

                                         
4 The Tribes argue that the Court erred in relying on the 1992 Idaho State 
Journal article discussing the easement BLM granted to the City of Pocatello 
on the City Creek parcel.  Pls.’ Mem. 14–15 (citing Stone Decl. ¶ 10).  But 
again, the Court was considering the evidence on the whole, not one 
particular piece of dispositive proof.  The Tribes also make much of the 
relinquishments.  See id. at  14–15, 21–22.  The Court already addressed that 
issue.  Dismissal Decision 17 (“[T]he 2014 acceptance of relinquishment was 
merely a correction of the 1989 relinquishment, which gave up more than 
what the railroad intended.  This error though does not change that the piece 
of the land at issue—the piece not used by the railroad—was relinquished in 
1989.” (citations omitted)). 
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to the court’s jurisdiction at the pleading stage, the plaintiff holds the burden 

to then adduce countering facts that would demonstrate jurisdiction.  Safe 

Air of Everyone v. Meyer, 373 F.3d 1035, 1039–40 (9th Cir. 2004).  The Court’s 

conclusion was that the Tribes had failed to do so.  Dismissal Decision 17. 

The Court clearly considered the Tribes’ submissions in reaching that 

conclusion.  Indeed, the Court dedicated a subsection of its opinion to the 

Tribes’ evidence.  Dismissal Decision 14–17.  And the Tribes do not point to 

any legal authority stating that a court clearly errs when it does not explicitly 

address and explain away every piece of paper a party may put before the 

court. 

The Tribes’ theory appears to be that, if the Court had considered this 

evidence, the evidence would have shown that the United States did not 

claim an adverse interest in the City Creek parcel and, thus, the claim was 

not time-barred.  See Pls.’ Mem. 18 (evidence would “permit the Tribes to 

prove the statute of limitations either never started until the current 

litigation or restarted any alleged prior notice date in 2004”).  But, as 

explained above, if there has not been adverse claim to title, then the Tribes 

do not have a Quiet Title Act claim to begin with.  See supra at II.A.  In any 

event, none of the Tribes’ exhibits show that the Court erred in its accrual 

decision.  We address each document in turn. 
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1960 Memo (ECF No. 22-12 at 2).  The Tribes, the United States, and 

the Court already addressed the 1960 memorandum.  See Pls.’ Resp. to 

Renewed Mot. to Dismiss (“Pls.’ Resp.”) 15, ECF No. 91; U.S. Reply in Supp. 

of Renewed Mot. to Dismiss (“U.S. Reply”) 7, ECF No. 94; Dismissal Decision 

16 n.6.  The document pre-dates by more than thirty years the documents 

upon which the Court relied for its notice conclusion, and therefore does not 

illustrate any error. 

1973 Memo (ECF No. 22-12 at 12–16).  Here, too, the parties and the 

Court already addressed the memorandum.  Pls.’ Resp. 15; U.S. Reply 7; 

Dismissal Decision 16 n.6.  The memorandum does not mention the City 

Creek parcel.  And, like the 1960 memorandum, the 1973 memorandum 

significantly pre-dates the materials upon which the Court relied in 

concluding Counts V was time-barred.  In any event, the memorandum 

recognizes the two distinct reversionary interests in the 1888 Act, noting 

“land taken near Pocatello for a station will revert to the United States.”  

ECF No. 22-12 at 14. 

2005 Memo (ECF No. 22-6 at 9–14).5  Like the other two memoranda, 

the Tribe and the United States addressed the 2005 memorandum’s import 

                                         
5 In discussing the 2005 memorandum, the Tribes also discuss Exhibits A 
through H to the Bacon Declaration.  Of those, the Tribes only placed one—
Exhibit C—before the Court in briefing the motion to dismiss. See Am. 
Compl. Ex. 18, ECF No. 22.  But the now-attached exhibits were available to 
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(or lack thereof) in briefing the motion to dismiss.  Pls.’ Resp. 15; U.S. Reply 

7.  As the United States pointed out (U.S. Reply 7), the memorandum does 

not say anything about the City Creek parcel.  Thus, though the 

memorandum post-dates the Tribes’ 2004 FOIA response, nothing in it would 

reasonably have led the Tribes to believe the City Creek parcel was held in 

trust.  Indeed, the memorandum quotes the1888 Act provision stating that, 

for “lands acquired by said railroad company near its station at Pocatello for 

its use for . . . water purposes,” the lands would “revert to the United States” 

when no longer used for railroad purposes.  ECF No. 22-6 at 11.  The 

memorandum also later acknowledges the differing reversions, noting that a 

reversion could be “either to the U.S. or to the Tribes.”  Id. at 14.  The Tribes 

make much of the sentence on page 5 of the memorandum (ECF No. 22-6 at 

13) that “the interest will revert back to the Tribes.”  Pls.’ Mem. 21.  But 

plucking that quote out of context ignores the memorandum’s broader 

assessment and the 1888 Act’s nuances. 

The Court also referenced—and thus clearly considered—the 2005 

memorandum.  Dismissal Decision 16 n.6.  The Tribes take issue with the 

                                         
the Tribes at the time.  Thus, they cannot now be used to argue the Court 
should reconsider its decision.  See supra at II.A.  The Tribes’ argument that 
it did not have actual knowledge of its potential Quiet Title Act claim is 
irrelevant.  The Court concluded that the Tribes reasonably should have 
known about their claim.  Dismissal Decision 17. 

Case 4:18-cv-00285-DCN   Document 121   Filed 07/26/22   Page 21 of 34



 

18 
 

Court’s statement that the document is outside the twelve-year cut-off for 

Quiet Title Act claims.  Pls.’ Mem. 17.  But the Court appears to have been 

articulating that the 2005 memorandum cannot be the basis for a timely 

claim because, if the memorandum was to serve as the accrual point, 2005 

would still be more than twelve years before the Tribes filed suit.  See 

Dismissal Decision 16 n.6.  The Tribes are wrong to expect the Court have 

engaged further on the document.  The Tribes’ argument on the 2005 

memorandum in their motion to dismiss briefing amounted to one sentence, 

addressing only the question of whether the railroad company could transfer 

its interest.  Pls.’ Resp. 15 (citing Am. Compl. ¶ 272).  And, as explained 

above, the memorandum on the whole does not illustrate that the Court 

clearly erred. 

1989 Relinquishment & 2014 Acceptance (ECF No. 22-9 at 1–6, ECF 

No. 77-7 at 31–33).  Here, too, the Tribes make an argument that they could 

have made (but did not) in briefing the motion to dismiss.  In the prior 

briefing, the Tribes only referenced the 2014 acceptance in passing, and did 

not mention the 1989 relinquishment at all.  See Pls.’ Resp. 17; see also U.S. 

Reply 7–8 (responding to argument).  The Tribes’ only point was that BLM 

did not finalize the relinquishment until 2014.  Pls.’ Resp. 17.  The Court 

nonetheless addressed the 2014 acceptance—in the manner which the Tribes 
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actually raised the document—in its ruling on the motion to dismiss.  

Dismissal Decision 17.  That is not clear error.6 

The Tribes now argue that the relinquishment constitutes a BLM 

admission that the City Creek parcel reverted to the Tribes.  Pls.’ Mem. 22.  

But the 1989 relinquishment was a letter from the Railroad Company, not 

BLM.  See ECF No. 22-9 at 2–3.  It cannot constitute a BLM admission of 

anything.  BLM accepted the railroad company’s relinquishment, not the 

company’s legal conclusions.  See Miller Decl., Ex. 6. 

2012 Speaks Letter (ECF No. 22-11 at 9–12).  With respect to the 2012 

Speaks Letter, the Tribes simply make another attempt at an argument the 

Court has already rejected.  Pls.’ Mem. 22–23.  The parties briefed the import 

of the Speaks Letter.  Pls.’ Resp. 15; U.S. Reply 7.  The Court correctly 

concluded that the letter does not address the City Creek or 3.27-acre parcels.  

Dismissal Decision 16. 

“Several Other Exhibits.”  The Tribes make a generalized statement 

about the exhibits attached to the Amended Complaint, but cite only one: 

Exhibit 35 (ECF No. 22-16 at 1–2).  Pls.’ Mem. 23.  The Tribes referenced that 

                                         
6 As the Court noted, the 2014 acceptance simply acknowledged an 
amendment of the original relinquishment to narrow its scope.  Dismissal 
Decision 17.  The Railroad Company had not intended to relinquish the entire 
right-of-way because portions of it were, in the Company’s view, still used for 
railroad purposes.  See Am. Compl. Ex. 15, ECF No. 22-9. 
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document in briefing the motion to dismiss, so it is nothing new.  See Pls.’ 

Resp. 15 n.59.  The document also does not help the Tribes’ case, let alone 

show that the Court erred in dismissing Counts V and VI.  The document is 

an email from the Tribes’ attorney asking that the City Creek and 3.27-acre 

parcels be transferred from BLM to the Bureau of Indian Affairs to be placed 

in trust.  ECF No. 22-16 at 2.  Thus, the document only illustrates the Tribes’ 

awareness that the parcels were not actually held in trust, and that 

management by BLM does not equate to trust status.  The Court did not 

clearly err in dismissing Counts V and VI as time-barred.7 

D. The Tribes’ “New” Evidence is Neither New Nor 
Illustrative of a Later Claim Accrual for Counts V and VI. 

Perhaps recognizing the propriety in the Court’s conclusion on Counts 

V and VI, the Tribes attempt to rebut claim accrual with “new” evidence.  

Pls.’ Mem. 23–31.  But none of the “new” evidence is actually new and, in any 

event, does not show that the Court erred in dismissing Counts V and VI. 

                                         
7 In their motion for leave to exceed page limits, the Tribes also argued that it 
was not until the hearing on the motion to dismiss that the United States 
disclosed that the City Creek parcel was not held in trust.  See Stipulated 
Mot. for Leave to Exceed Page Limit ¶ 8, ECF No. 113.  But the Amended 
Complaint alleges the same fact: “The lands subject to this action are not 
presently recorded as trust or restricted lands . . . .” Am. Compl. ¶ 387.  

Case 4:18-cv-00285-DCN   Document 121   Filed 07/26/22   Page 24 of 34



 

21 
 

The Tribes begin with an argument relating to a 2016 Tribal 

Resolution.  Pls.’ Mem. 24.8  The Tribes argue that the statute of limitations 

could not have run because, in not acting to rescind the Tribal Resolution, the 

Secretary of the Interior effectively agreed that the City Creek parcel belongs 

to the Tribes.  There are three problems with the Tribes’ argument. 

First, this evidence is not new.  The Resolution is from 2016, and Mr. 

Bacon, as the Tribes’ general counsel (Bacon Decl. ¶ 1), was surely aware of 

it.  Thus, the Tribes could have but did not make this argument in response 

to the motion to dismiss.  The Tribes cannot use a motion for reconsideration 

to take a second bite at the apple.  See Dickinson Frozen Foods, 2020 WL 

2841517, at *13. 

Second, the Tribes misread their own documents.  The Resolution 

states that it is authorized under Article VI, Section 1(r), of the Tribes’ 

Constitution.  Bacon Decl. Ex. P.  But—unlike the authorities in subsections 

(b), (g), (i), and (l) through (p) of Section 1—there is no Secretarial review 

provision in subsection (r).  Bacon Decl. Ex. Q at 6–8.  Bacon Decl. Ex. P.  

Indeed, Mr. Bacon himself refers to subparagraph (l), not subparagraph (r), 

for his point about Secretarial approval.  Bacon Decl. ¶ 37.  And, even then, 

                                         
8 The Tribes’ brief cites to paragraph 16, 17, and 20, and exhibits E and F, of 
Mr. Bacon’s declaration.  We assume the Tribes intended to cite to 
paragraphs 36, 37, and 40, and exhibits P and Q. 
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subparagraph (l) refers to ordinances, not resolutions.  Bacon Decl. Ex. Q at 

8.  Further, the Resolution does not condition itself on Secretarial approval.  

Thus, even if the Resolution had been sent to the Department of the Interior, 

nothing on its face would have led the Department to conclude that the 

Resolution required approval under the Tribes’ Constitution. 

Third, even if the Tribes’ legal theory were correct (it is not), it would 

only mean there is not a title dispute between the Tribes and the United 

States as to the City Creek parcel.  The Tribes therefore would not have a 

Quiet Title Act claim in the first place.  See supra at II.A.  The Tribal 

Resolution does not show that the Court erred in dismissing Counts V and 

VI. 

The Tribes then argue that a 2016 press release shows that BLM has 

not made an adverse claim to title.  Pls.’ Mem. 25 (citing Stone Decl. ¶ 8 & 

Ex. E).  This, too, is not a new fact.  To the contrary, the Court already 

addressed these BLM statements.  Dismissal Decision 17.  And, as we 

explained in briefing the motion to dismiss, the fact that the lands were open 

to the public is contrary to the idea that they are held in trust for the Tribes.  

U.S. Mem. 22–23.9 

                                         
9 Mr. Stone posits that, because BLM is sometimes involved in surveying 
tribal trust lands, the Tribes would not equate BLM’s involvement with 
lacking trust status.  Stone Decl. ¶¶ 13–14.  But the distinguishing factor is 
management of the land, not which federal agency is responsible for land 
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Finally, the Tribes claim that they received “repeated assurances” from 

BLM and the Bureau of Indian Affairs that the City Creek and 3.27-acre 

parcels were held in trust for the Tribes.  Pls. Mem. 25–31.10  Of course, if 

true, then the Tribes do not have Quiet Title Act claims for those parcels 

because there is not a dispute as to title.  See supra at II.A.  But the Tribes do 

not offer anything—let alone anything new—that actually evidences BLM or 

the Bureau of Indian Affairs having said this.  All the information either 

relates to other parcels, or makes general statements about the 1888 Act. 

The Tribes later cite the Eighth Circuit’s opinion in Spirit Lake Tribe v. 

North Dakota, 262 F.3d 732 (8th Cir. 2001).  Pls.’ Mem. 31–32.  But that case 

only supports the Court’s conclusion here.  The Eighth Circuit held, based 

upon local publicity and the government’s open management of the land, that 

the tribe had constructive notice of its Quiet Title Act claim.  Spirit Lake, 262 

F.3d at 738–39.  “[T]he QTA limitations period does not stop when 

government action simply compounds a pre-existing cloud on title.”  Id. at 

                                         
surveys.  The Bureau of Indian Affairs oversees trust lands.  BLM manages 
public lands.  The Tribes are certainly aware of this distinction, evidenced by 
their request that the City Creek parcel be transferred from BLM to the 
Bureau of Indian Affairs.  See Am. Compl. Ex. 35, ECF No. 22-16. 

10 The Tribes rely on paragraphs 2–21, 23, 25, and 27, and exhibits I, J, K, L, 
N, and O of the Bacon Declaration.  All of this information was available to 
the Tribes at the time of the motion to dismiss, and much of it is referenced 
in the Amended Complaint. 

Case 4:18-cv-00285-DCN   Document 121   Filed 07/26/22   Page 27 of 34



 

24 
 

744.  The Tribes’ attempted analogy to Spirit Lake’s rejection of a tract-by-

tract analysis is inapt.  In Spirit Lake, the plaintiff had brought a single 

claim to quite title in an entire lake bed, so the court applied notice as to that 

entire property.  Id. at 744–45.  Here, the Tribes bring five separate claims to 

quiet title in five different parcels, so the Court must assess (as it has done) 

the time at which each of these claims accrued.  None of the Tribes’ “new” 

evidence shows clear error. 

E. The 2012 Settlement Agreement Did Not Restart the 
Statute of Limitations. 

The Tribes next argue that the Court’s rejection of the United States’ 

arguments under the 2012 Settlement Agreement evidences a new accrual 

date for Counts V and VI.  Pls.’ Mem. 35–37.  Not so.  The Tribes posit that, 

in the 2012 Settlement Agreement, the United States recognized the City 

Creek and 3.27-acre parcels as trust land, thereby doing away with any 

statute of limitations argument.  But the Agreement does not reference either 

parcel.  Joint Stip. of Settlement (“2012 Settlement”), Ex. B to U.S. Mem., 

ECF No. 77-3.  To the contrary, it explicitly preserves and excludes from the 

waiver and release “[a]ny defenses that Defendants have or may have 

regarding any claims that Plaintiffs may assert in subsequent litigation or 

administrative proceedings.”  2012 Settlement ¶ 6(g). 
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The Tribes continue to focus on paragraph 6(i).  Pls.’ Mem. 36.  But that 

paragraph addressed claims against third parties, not the United States.  

2012 Settlement ¶ 6(i).  Thus, it is irrelevant for purposes of claims under the 

Quiet Title Act, which, by their nature, are claims against the United States.  

The United States District Court for the District of Columbia—the court that 

entered the Settlement Agreement—has already rejected the Tribes’ 

argument that paragraph 6(i) has any implication for claims against the 

United States.  Shoshone-Bannock Tribes of Ft. Hall Reservation v 

Bernhardt, 486 F. Supp. 3d 61, 65–67 (D.D.C. 2020). 

The Tribes attempt an end-run around the Agreement’s plain language 

by arguing that this Court already adopted the Tribes’ logic.  Pls.’ Mem. 35–

36.  But the Court was simply repeating the Tribes’ arguments, not making 

judicial conclusions.  Dismissal Decision 7.  Nor is there anything 

inconsistent in the Court’s ruling, and certainly nothing clearly erroneous.  In 

the Court’s view, one would need to know whether, as a matter fact, a given 

parcel was actually held in trust in order to determine whether the 

Settlement Agreement waived and released claims with respect to that 

parcel.  See Dismissal Decision 8.11  The factual inquiry that the Court saw as 

                                         
11 The United States maintains its position that the Tribes waived and 
released Counts V and VI in the Settlement Agreement because the waiver 
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necessary has nothing to do with whether the Tribes had constructive 

knowledge of a Quiet Title Act claim.  Indeed, if the land were in trust, the 

Tribes would not have a Quiet Title Act claim against the United States in 

the first place.  The Court did not err in dismissing Counts V and VI. 

III. The Court Did Not Err in Dismissing Count VII (Mandamus). 

The Court dismissed the Tribes’ writ of mandamus claim (Count VII) 

because none of the actions the Tribes sought to compel were “plainly 

prescribed by law,” and because “agency refusals to institute investigative or 

enforcement proceedings[] are presumed immune from judicial review under 

5 U.S.C. § 701(a)(2).”  Dismissal Decision 21.  The Tribes had therefore failed 

to state a mandamus claim.  See id. 

The Tribes argue the Court erred because “there is no discretion in 

either [1] the 1888 Act or [2] the 2014 Decision of the BLM which accepted 

the relinquishment of the City Creek tract.”  Pls.’ Mem. 38.  The latter point 

fails because the 2014 acceptance is not a law and therefore cannot create 

compellable duties.  As to the first point, the Court already concluded that 

“the 1888 Act does not plainly prescribe any of the six actions the Tribe wants 

the Court to mandate.”  Dismissal Decision 21.  The Tribes counter that the 

                                         
covers claims relating to lands that the United States was not, but (in the 
Tribes’ view) should have been, holding in trust.  See U.S. Mem. 15–17. 
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1888 Act states in Section 11 that the rights-of-way “shall revert to the tribe 

or tribes.”  Pls.’ Mem. 37–38 (quoting 25 Stat. 452, § 11).  But the Tribes 

continue to ignore that the 1888 Act, depending on the location of the right-

of-way, also states that some are to “be forfeited and revert to the United 

States.”  25 Stat. at 456.  The need to determine under which of those 

provisions a given parcel falls means that there is not a clear, undisputed 

duty for which the Court could compel action.  See Wyandotte Nation v. 

Salazar, 939 F. Supp. 2d 1137, 1149–50 (D. Kan. 2013); accord Smith v. 

Grimm, 534 F.2d 1346, 1352 (9th Cir. 1976) (mandamus relief is “proper only 

to command an official to perform an act which is a positive command and so 

plainly prescribed as to be free from doubt.  The claim must be clear and 

certain and the duty of the officer ministerial.”) (citations omitted).  The 

Court did not err in dismissing Count VII.   

IV. The Court Did Not Err in Dismissing Count IX (Breach of 
Trust). 

The Court dismissed the Tribes’ remaining breach of trust claim (Count 

IX) because, despite arguing that its right of action arose under the 

Administrative Procedure Act, the Tribes had not identified a final agency 

action within the applicable six-year statute of limitations.  Dismissal 

Decision 21–24.  The Court noted that BLM’s 2014 acceptance of the Railroad 

Company’s relinquishment on the City Creek parcel could potentially qualify 
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as a final agency action.  Dismissal Dec. 24–25.  But the Court concluded that 

Count IX was pled against the Bureau of Indian Affairs, not BLM.  See id. 

The Tribes argue the Court erred in dismissing Count IX because “[t]he 

Tribes sued the United States as a whole and the breaches and failures by 

both agencies are still a failure of the United States [sic] trust duties as a 

whole.”  Pls.’ Mem. 37.  But the Amended Complaint explicitly states that 

Count IX is a “[c]laim against the Bureau of Indian Affairs.”  Am. Compl. 65.  

Each paragraph makes allegations against the Bureau of Indian Affairs (not 

BLM).  Am. Compl. ¶¶ 439–42.  And the regulations the Tribes allege to have 

created the duty in question are Bureau of Indian Affairs (not BLM) 

regulations.  Am. Compl. ¶¶ 439, 442 (citing 25 C.F.R. part 169).  Thus, the 

Court did not err in concluding that Count IX was pled against the Bureau of 

Indian Affairs and that the Tribes had failed to identify a relevant final 

agency action. 

V. The Court Correctly Dismissed with Prejudice the Ejectment 
Claim (Count XVI) As Pled Against the United States. 

The Tribes’ final argument is that the Court erred in dismissing the 

ejectment claim (Count XVI) with prejudice.  Pls.’ Mem. 39–40.  To the extent 

the Tribes are arguing that dismissal as to the United States should have 

been without prejudice, they are incorrect.  Because the United States’ 

waiver of sovereign immunity for claims to quiet title is limited to the Quiet 
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Title Act, dismissal with prejudice is appropriate—the Tribes simply cannot 

bring an ejectment claim against the United States.  See Frigard v. United 

States, 862 F.2d 201, 204 (9th Cir. 1988) (dismissal with prejudice 

appropriate when based on sovereign immunity); accord United States v. 

Hoyte, No. 10-cv-2044-BHS, 2012 WL 750319, at *5 (W.D. Wash. Mar. 7, 

2012) (dismissing Quiet Title Act claim on statute of limitations grounds with 

prejudice).  The United States and other Federal Defendants take no position 

on whether Count XVI should be dismissed with or without prejudice as to 

the non-federal defendants. 

CONCLUSION 

In dismissing Counts V, VI, VII, IX, and XVI, the Court considered the 

evidence before it, and reach conclusions supported by that evidence and the 

governing standards.  The Tribes have not demonstrated that the Court 

clearly erred in any of its conclusions, and instead attempt to re-litigate 

arguments the Tribes have already lost.  The Tribes’ motion for 

reconsideration should be denied. 
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