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I. INTRODUCTION 
 

 The Shoshone-Bannock Tribes (“Tribes” or “SBT”) provide this memorandum in support 

of its motion for reconsideration.  The Tribes desire the Court to reconsider its Memorandum 

Decision and Order dated December 16, 2021 (Dkt. 102) on dismissal of Counts V, VI, VII (at 

least as to the directive of the 1888 Act and the 2014 Acceptance Decision), and IX. Further, the 

Tribes request the Court to reconsider its dismissal with prejudice in its Memorandum Decision 

and Order dated May 20, 2022 granting dismissal with prejudice of the Tribes Count XVI.  The 

reasons for the Tribes request are as follows. 

II. STANDARD OF REVIEW 
 

District Courts “possess the inherent procedural power to reconsider, rescind, or modify an 

interlocutory order for cause seen by it to be sufficient.”1 The federal rules further provide, 

pursuant to F.R.C.P. 54(b), “any order or other decision, however designated, that adjudicates 

fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the 

action as to any of the claims or parties and may be revised at any time before the entry of a 

judgment adjudicating all the claims and all the parties' rights and liabilities.”2 A motion to 

reconsider an interlocutory order must balance the weight of  “two important principles: (1) error 

must be corrected; and (2) judicial efficiency demands forward progress.”3 Courts have identified 

“three major grounds for justifying reconsideration: (1) an intervening change in controlling law; 

                                                            
1 City of Los Angeles, Harbor Div. v. Santa Monica Baykeeper, 254 F.3d 882, 885 (9th 
Cir. 2001) (internal citations omitted). 
2 Fed. R. Civ. Pr. 54(b). 
3 Western Watersheds Project v. Salazar, Case No. 4:08–CV–435–BLW, 2011 WL 
4431813, *1 (D. Idaho Sept. 22, 2011). 
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(2) the availability of new evidence or an expanded factual record; and (3) need to correct a clear 

error or to prevent manifest injustice.”4 This Court has granted motions for reconsideration “in 

order to correct the factual record and prevent manifest injustice,”5 and where an interlocutory 

order was inconsistent with existing law.6 

Here, reconsideration is warranted to correct the factual record with new and existing 

evidence to prevent manifest injustice, correct the legal inconsistencies within the Memorandum 

Decision and Order, and serve the interests of judicial efficiency by moving forward with all 

relevant claims. 

III. ARGUMENT 
 

 The Tribes respectfully submit to the Court it is important to understand the interests in play and 

the nature of transferring tribal trust lands.  In 1882 and 1888, Congress passed statutes which ratified 

agreements made with the Shoshone-Bannock Tribes addressing right-of-ways provided to the railroad.  

These right-of-ways were only easements.  Consequently, their relinquishment is only a merging of the 

lands back into the trust lands held by the United States for the benefit of the Tribes. Therefore, it is 

imperative the Court make a determination of what is the servient estate to correctly understand the 

consequence of a relinquishment.  No proper relinquishment of the City Creek property was made until 

2014.  Relinquishments are not property transfers. They are only an abandonment of an easement.  The 

Tribes were repeatedly assured by the United States through both the Department of Interior’s Office of 

Solicitor, BLM and the BIA the railroad right-of-ways were reverting back to the Tribes’ trust lands.  The 

                                                            
4 Mangeac v. Armstrong, Case No. 1:08–CV–239–BLW, 2010 WL 4117054, *2 (D. 
Idaho Oct. 9, 2010) (internal citations omitted). 
5 Id at *4 (internal citations omitted). 
6 Valley County, Idaho v. U.S. Dept. of Agr., Case Nos. 1:11-cv-233-BLW, 1:09-cv-275-
BLW, 2015 WL 65543 (D. Idaho Jan. 5, 2015). 
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only ownership documents for the railroad right-of-ways is the 1868 Fort Bridger Treat, the 1882 Act and 

1888 Act.  There are no other transfers or conveyances of the railroad right-of-way property.  Further, no 

transfer of Indian trust lands may take place without an Act of Congress. 

A. Tribes already hold legal title to the land in question, only issue relates to 
the right-of-way easement interests and getting the United States to put it on their 
tribal trust inventory. 

 

A preliminary step in making a decision about the property in this cause of action is to 

understand how current legal title to the land in question is held.   Did the railroad receive a fee 

simple interest or did it receive only an easement by the right-of-way? Determination of whether 

the railroad was given a fee simple interest versus an easement is an important step overlooked 

by the Court in its decision.  If all that was received by the railroad is a right-of-way or easement, 

then the Tribes are still the legal owner to the servient property.  Such determination requires a 

factual determination prior to affecting the Tribes’ claims for the City Creek property or the 3.27 

acre property.  This distinction is critical when the Court dismisses claims on the grounds of a 

FOIA response which advises the Tribes of a relinquishment of an easement interest.  

 Legal title to the land in question is held by the Tribes through three ratified treaties with 

Congress.  The first being the Fort Bridger Treaty of 1968 which set apart the entire reservation 

in question and the 1882 and 1888 Acts which provide only a right-of-way interest is conveyed 

to the railroad.    

When approving the 1882 Act, the legislative history shows a member of Congress, Mr. 

Sparks, clarified with the bill sponsor, Mr. Haskell: 

Mr. Sparks:  This, as I understand, is only as to a right of way.  
Mr. Haskell.  That is all. 
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Cong. Rec. 2850 (1882) (Decl. Bill Bacon .¶ 44 & Ex. S). The 1888 Act repeated the statement 

only a right-of-way was provided to the Tribes and has an express provision in Section 11 of the 

1888 Act when the right-of-way shall cease to be used for a railroad purpose, it shall revert to the 

Tribes.  25 Stat. 452. at § 11. 

 The U.S. Court of Appeals for the Federal Circuit looked at an issue related to railroad 

right-of-ways which had been converted to a trail system in Preseault v. United States, 100 F.3d 

1525, (Fed. Cir. 1996).  The Court of Appeals mentioned in Preseault II, Justice Brennan writing 

for the Supreme Court noted the importance of determining the nature of the interests created by 

these turn-of-the-century transfers: 

The alternative chosen by Congress [the Rails–to–Trails program] is less costly 
than a program of direct federal trail acquisition because, under any view of 
takings law, only some rail-to-trail conversions will amount to takings. Some 
rights-of-way are held in fee simple. Others are held as easements that do not 
even as a matter of state law revert upon interim use as nature trails. 

Id. at 1533.  (citing Preseault II, 494 U.S. at 16, 110 S.Ct. at 924 (citation omitted). 

In Presault II, Justice O'Connor, in a concurring opinion for herself and Justices Scalia 

and Kennedy, developed the point further: 

[T]he parties sharply dispute what interest, according to Vermont law, the State of 
Vermont acquired from the Rutland Railway Corporation and, correspondingly, 
whether petitioners possess the property interest that they claim has been taken.... 
Determining what interest petitioners would have enjoyed under Vermont law, in 
the absence of the ICC's recent actions, will establish whether petitioners possess 
the predicate property interest that must underlie any takings claim. We do not 
attempt to resolve that issue. 

Id. at 20, 110 S.Ct. at 926 (citation omitted).  The U.S. Supreme Court looked to state law to 

define what interest was provided by the stated railroad rights-of-way.  

The Court of Appeals for the federal Circuit reasoned that if: 
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…the Railroad acquired only easements for use, easements imposed on the 
property owners' underlying fee simple estates, and if those easements were limited 
to uses that did not include public recreational hiking and biking trails . . . 

Preseault v. United States, 100 F.3d 1525, 1532–33 (Fed. Cir. 1996).     

 Just as the Preseault Court looked to state law to establish what property interest was 

given by a right-of-way to a railroad, this Court should look to Idaho law to determine what 

giving a right-of-way under Idaho law means.   Idaho looked at an issue similar to Preseault in 

the case of Hash v. United States, 403 F.3d 1308 (Fed. Cir. 2005).  In Hash, the Court noted 

having the “’reversionary interest’ in an easement is the same as having the fee in the land 

occupied by the easement burdened by the easement itself.”  Hash, 403 F.3d at 1313.  The Hash 

Court continued to note the scope and grants of rights-of-way under the General Railroal Right-

of-Way Act of 1875, codified at 43 U.S.C. §§ 934–939 (“the 1875 Act”) have predominantly 

resolved the question on the side of limiting the railway’s rights to a surface easement.  Id. 

 Moreover, the Hash Court expressed the Idaho Supreme Court in Neider v. Shaw has held 

in Idaho, use of the term “right-of’way” in the substantive portion of an instrument, the correct 

interpretation is the deed conveyed only an easement and the underlying land was not conveyed 

unless explicitly granted in the instrument.  Id. at 1320-21. 

The 1882 Act legistlative history demonstrates those who passed the Act clearly indicated 

they were conveying “only as to a right of way” and “That is all”.  Section 11 of the 1888 Act 

expresses language the railroads ability to use the property was not of “fee”, but strictly limited 

to only the furtherance of a railroad purpose.  It did not allow the leasing of the property nor the 

sale or any other use as necessary for the railroad purpose.  25 Stat. 452. at § 11.   In the 

Preseault case, it was noted the Court there found these railroad grants to be merely easements 
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upon the property.  The language of the statutes are also clear a lesser easement interest was 

given and not a fee simple interest.    

 The grants of rights-of-way under the 1882 and 1888 Acts occurred just years after the 

1875 Act.  The Congressional Record supports the idea Congress understood it was giving 

something less than fee simple interest.   The reversionary language also indicates something less 

than a fee simple interest was transferred.  The 1882 and 1888 Acts only provided an easement to 

the railroad when it gave a right-of-way across the Tribes treaty lands.  The 1882 and 1888 Acts 

only use the words right-of –way.   Therefore, the United States only continued to hold bare legal 

title in trust to the railroad right-of-way land with the Tribes as the beneficiary of those treaty 

lands. 

B. Genuine issues of material fact as to the statute of limitations trigger date 
under the Quiet Title Act Exist to support the non-dismissal of its claims on Count 
V & VI. 

 
 The United States never “expressly” asserted an adverse claim to trigger the statute of 

limitations under the Quiet Title Act until just in the current proceedings.  Local staff saying 

ownership is “not 100% clear” in a document buried in the middle of FOIA response does not 

rise to the level of an express adverse claim.  Notice of relinquishing an easement only notified 

the Tribes the easement across their land was extinguished.  A newspaper article from a 

neighboring town which does not delineate the tribal right of way portion does not provide 

notice.  Moreover, documents not provided to the Tribes even when requested by the Tribes 

FOIA request do not provide notice.    

 Instead, the United States through a coordinated effort from both the Department of 

Interior Office of Solicitor, BLM, and BIA repeatedly assured the Tribes not only did the United 
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States recognize the Tribes ownership of the right-of-way lands, but they informed the Tribes the 

United States was working on obtaining an affirmative litigation memorandum to authorize the 

United States to bring lawsuits against any adverse parties to have their rights recognized.   The 

BLM, BIA and the City of Pocatello worked together with the surveyors hired by the Tribes to 

obtain legal descriptions for some of the right-of-way parcels including the City Creek parcel. 

The mere involvement of BLM fails to provide express notice, especially when the BLM was 

actively involved in reassuring the Tribes its property rights were recognized. 

1. The United States never “expressly” asserted an adverse claim. 
 

The Quiet Title Act (QTA), 28 U.S.C. § 2409a, allows the Tribes to maintain an action 

against the United States as a defendant in a civil action “to adjudicate a disputed title to real 

property in which the United States claims an interest.” 28 U.S.C. § 2409a(a). This statute “ 

‘provide[s] the exclusive means by which adverse claimants [can] challenge the United States' 

title to real property,’ ” Match–E–Be–Nash–She–Wish Band of Pottawatomi Indians v. 

Patchak, 547 U.S. 209, 219, 132 S.Ct. 2199, 2207, 183 L.Ed.2d 211 (2012) (quoting Block v. 

North Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 273, 286, 103 S.Ct. 1811, 75 L.Ed.2d 

840 (1983)). 

In construing the scope of the QTA's waiver, the Ninth Circuit reads narrowly the 

requirement the title at issue be “disputed.” See Alaska v. United States, 201 F.3d 1154, 1164–65 

(9th Cir.2000). For a title to be disputed for purposes of the QTA, the United States must have 

adopted a position in conflict with a third party regarding title. Mills v. United States, 742 F.3d 

400, 405 (9th Cir. 2014). 

A more recent case from the Ninth Circuit reviewed what constitutes an “adopted 

position” which is in conflict with a third party in Mills v. United States, 742 F.3d 400 (9th Cir. 
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2014).  The Ninth Circuit noted in Alaska v. United States, 201F.3d 1154 (9th Cir. 2000), it held 

the title to a riverbed underlying the Black River was not disputed because the government had 

not “expressly asserted” a claim with respect to the real property. Mills at 405 (citing (Alaska v. 

United States, 201F.3d 1154, 1164-1165 (9th Cir. 2000)).  “Even though the United States did not 

disclaim its interest to the riverbed, and reserved the right to make a claim to the riverbed in the 

future, we reasoned that ‘whatever dispute there may be, it has not yet occurred,’ and concluded 

that ‘[a] title cannot be said to be ‘disputed’ by the United States if it has never disputed it.’” Id.    

This is even when an employee of the United States had denied Plaintiff access. Id.  The 

Ninth Circuit continued a federal employee's decision to deny Mills access to the route is not 

evidence the United States has taken a contrary position citing “Wagner v. Dir., Fed. Emergency 

Mgmt. Agency, 847 F.2d 515, 519 (9th Cir.1988) (observing “[t]he government could scarcely 

function if it were bound by its employees' unauthorized representations” (internal quotation 

marks omitted))”. Id.  Thus, the Mills Court held not only did the adverse claims need to be 

expressly disputed, but it must be an authorized representation of the government’s position.   

Thus, the imperative question becomes how did the United States take an express adverse 

claim to the right-of-way lands it held in trust for the Tribes.  We begin first by looking at the 

documentation the United States submits provided express notice of the adverse claim. As noted 

by this Court, not only is the question of whether the United States actually made an express 

authorized adverse claim, but when the Tribes “should have known” under a reasonability 

standard. (citing Shultz v. Dep’t of Army, 886 F.2d 1157, 1160 (9th Circuit 1989). 
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a) The FOIA response provided less documents than the Court 
appears to attribute, and the United States failure to include documents 
which existed related to the granted right-of-way over the City Creek 
portion only support the Tribes argument of no notice. 

 

On page 15 of the Court’s memorandum decision, it appears to attribute notice to the 

Tribes with receipt of several documents by 2004 when the Tribes received an answer to their 

FOIA request. These documents were listed as: Dkt. 77-1, at 25–26; Dkt. 77-7, at 3–7 (copy of 

right-of-way grant from BLM to City of Pocatello for a nature trail, dated March 26, 1993); Dkt. 

77-7, at 10–17(environmental assessment discussing the plans for the nature trail over the 

relinquished railroad right-of-way); Id. at 18–20 (newspaper article dated June 21, 1992, 

discussing the plans for the trail); Id. at 22–26 (the 2004 FOIA response) and a memo included in 

the FOIA answer said ownership was not clear. Id. at 30.   

 The Tribes respectfully bring to the Courts attention the United States failed to bring to 

the Court’s attention the FOIA response did not include any of those exhibits except Dkt. 77-7, 

pages 22-30 (FOIA excerpts including cover letter, content listing and November 26, 1991 letter 

recommending a nature trail right of way and memo of rationale by department staff). 

 The declarations do not indicate the other documents were ever delivered to the Tribes to 

establish any sort of statute of limitations triggered notice.  Moreover, the lack of those 

documents being included in a FOIA request which specifically requested such documents, is 

actually evidence the United States failed to provide notice to the Tribes of any granted right-of-

ways. 

 A reasonable person would read the FOIA and see the recommendation for nature trail 

easement in 1991 and see no easement documents were provided would reasonably infer no 

right-of-way or easement over the Tribes land was provided per the recommendation. 
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b) Saying “ownership unclear” in a recommendation by local office 
staff is not the same as an express authorized adverse claim. 

 

The Court references a memo included in the FOIA response dated November 1991 

which said the “ownership of the lands in question (Indians v U.S.) is not 100 percent clear.” 

Dkt. 77-7, at 30 (“1991 Local Staff Recommendation”).  “Actions of the United States that 

merely produce some ambiguity regarding a plaintiff’s title are insufficient to constitute 

‘disputed title.’”  Kane County v. U.S., 772 F.3d 1205, 1212 (10 Cir. 2014).   

The 1991 Local Staff recommendation at best recognizes ambiguity in title and actually 

references “(r)equest trail proponents to contact the Indians to see if they have claims to the 

land” and stated an an “issuance of a R/W (right-of-way) would require coordinating with all 

interested parties. Dkt. 77-7, at 30.  A reading of the entire document clearly shows it is a 

recommendation made by local staff which at the best raises an issue of possible ownership. 

c) The right-of-way given to the City of Pocatello in 1993 was 
wrongfully omitted from the 2004 FOIA response. 

 

The Court seems to believe the Tribes received notice of several documents it did not 

receive when it received the 2004 FOIA response.  The court made a finding of a reasonable 

person would have had notice by at least 2004. (Mem. Dec. p. 18).  However, the Court does not 

make any finding of what notice the Tribes received by 2004.   

Nothing in the United States affidavit or declarations indicate the Tribes were provided a 

copy of the right-of-way in their 2004 FOIA response, nor is there anything to indicate when it 

was provided to the Tribes.   Instead, a review of the FOIA response specifically excludes the 

1993 BLM right-of-way to the City of Pocatello for a nature trail.  Dkt. 77-7 pp. 22-26.  

Additionally, a review of the Affidavit of Danny Miller provided by Defendant makes no 
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affirmation of when any of those documents were delivered to the Tribes or provided the Tribes 

with notice with the exception of the 2004 response which lacks all of the documents the court 

relies on for providing notice with the exception of the one 1991 Local Staff Recommendation 

noted above where they said ownership was unknown and the Tribes should be contacted. Dkt. 

77-7, pp. 1-2. 

The Tribes 2004 FOIA request by the Tribes clearly requested such documentation, but it 

was not provided in the FOIA.  The United States cannot not now refer to documents wrongfully 

excluded from FOIA responses as notice to the Tribes. 

d) Most documents, including relinquishments, failed to provide a 
legal description of the property and only reference a folder in the BLM 
office. (How can the United States adverse claim lands in 2004 when they 
had only relinquished those right-of-ways back to the railroad?). 

 

An important part of any action taken in regard to real property is to provide a legal 

description for the property in question. In Ray v. Frasure, 146 Idaho 625, 200 P.3d 1174 (2009) 

the Idaho Supreme Court discussed the importance of a sufficient legal description when dealing 

conveyances of real property.  

In Ray, a real estate sales contract described the property at issue with an accurate 

physical street address. The contract included a section for a legal description, however that 

section was left blank and no legal description was provided. When the sale failed to close, the 

purchaser attempted to sue the seller for specific performance. The district court ordered the 

seller to specifically perform but, on appeal, the Idaho Supreme Court reversed. 

While the Idaho statutes do not specifically require a description of real property in the 

instrument of conveyance, Idaho courts have always required a description of the property or a 
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reference to extrinsic evidence which describes the property being conveyed in order to satisfy 

the statute of frauds.  

In Ray, the Idaho Supreme Court stressed such a property description  

must “adequately describe the property so that it is possible for someone to identify ‘exactly’ 

what property the seller is conveying to the buyer.” 200 P.3d at 1178 (citing Garner v. 

Bartschi, 139 Idaho 430, 80 P.3d 1031, 1036 (2003)). It reiterated that “ 

‘[a] description contained in a deed will be sufficient so long as quantity, identity or boundaries 

of property can be determined from the face of the instrument, or by reference to extrinsic 

evidence to which it refers.’ ” Id. (quoting Garner, 80 P.3d at 1036).  

 The Idaho Supreme Court concluded a property description in a real estate sales contract 

which consisted solely of a physical address did not satisfy the statute of frauds. 200 P.3d at 

1177. Such a description, although providing the general location of the property, does not give 

the required exact “quantity, identity or boundaries of the real property.” Id. at 1179. 

 The 1993 BLM right-of-way to the City of Pocatello’s legal description references a 

block of ground off of Ross Fork Road inside the reservation (no where close to the City Creek 

property) and only a portion of the City Creek property in question.  It does not cover the entire 

section which exceeds 40 acres and by its only terms is not an area more than 15.2 acres.  Dkt. 

77-7, p. 4.  See also Decl. of Travis Stone ¶ 11 & Ex. F).  Moreover, the legal description also 

covers the land of several other residential housing locations as well as a church.  Notice cannot 

be derived from a right-of-way not shared with the Tribes and which is overly broad, only covers 

a minority of the land in question and which was not provided to the Tribes.   Otherwise, the 

alleged adverse claim and statute of limitations would appear to have ran against the other 

residential landowners and church covered by the same legal description. 
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 Legal descriptions are more important for the timing of the adverse claim when you 

consider no relinquishment of the easement occurred until 2014.  The Court acts as if some 

conveyance or relinquishment occurred in 1989 of every right-of-way owned by the railroad.  

The Court should note the original relinquishment request and acceptance has never been 

provided to the Court or the Tribes.  The September 13, 1991 rescission the acceptance of the 

railroad right of way only references a file number for a folder which has not been provided or 

disclosed. (Decl. Paul Echo Hawk at ¶ 3 & Ex. A). There is no legal conveyance made in 1989 

and no notice provided to the Tribes regardless.  Moreover, the 2004 FOIA response provided 

the Tribes with notice the United States has rescinded the relinquishment back in 1991. Dkt. 77-

7., p. 25 ¶ 18.  How can the United States be making an adverse claim in lands they rescinded the 

acceptance of the relinquishment to as disclosed in 2004?    

e) BLM handling matters related to the right-of-way property is not 
tantamount to an “express adverse claim? 

 The Court appears to place heavy importance on the Bureau of Land Management’s 

(BLM’s) involvement with the right of way.  Under the persuasion of the argument in the United 

states brief, the Court makes an incorrect leap the involvement of the BLM in the right-of-way 

would somehow be a “signal” the Government did not consider the property trust land. Memo 

Dec. page 16.   

 What the Court failed to understand is the BLM’s involvement is not only normal in the 

recognition and recording of a tribe’s right-of-way, but mandated by federal statute.  15 U.S.C. § 

176 states: “[w]henever it becomes necessary to survey any Indian or other reservations, or any 

lands, the same shall be surveyed under the direction and control of the Bureau of Land 

Management, and as nearly as may be in conformity to the rules and regulations under which 

other public lands are surveyed.” 
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 Not only is it not a “signal” of non-trust status, but would be required for Indian trust 

land.  In fact, the BLM maintained offices inside the BIA agency building located inside Fort 

Hall Reservation for much of the time in question because of the substantial involvement the 

BLM has with tribal trust land. (Decl. Travis Stone ¶ 12-13).   

f) Relinquishment of an easement provides no notice of an express 
adverse claim, instead it extinguishes to the property interest to the 
servient estate. 

 

 The Court appears to attribute weight to a 1965 acceptance of railroad’s relinquishment 

of the 3.27 Acre parcel and the 2004 FOIA response response advising the Tribes of such 

relinquishment.  To understand why the relinquishment does not provide notice, it is important to 

understand the legal effect of a relinquishment.  It is well established when an easement is 

extinguished, the easement interest will merge with the ownership of the servient estate.  Great 

Northern Railroad, vs. U.S., 315 U.S. 262 (1941). 

 Here, the servient estate was created by treaty still held by the Shoshone-Bannock Tribes 

of the Fort Hall Reservation.  The relinquishments only meant the property merged into the 

ownership of the Tribes as even expressly provided for in the Acts providing for the right-of-

way.  The United States is the trustee of the Tribes and by statute had a mandatory duty to take 

back the property when it was no longer used for a railroad purpose.  The United States was the 

proper party to receive the relinquishment on behalf of the Tribes. 

g) The newspaper article referenced by the United States was not a 
periodical of the Tribal community and did not afford the Tribes notice of 
an adverse claim by the United States. 

 

 The Court also references a 1992 newspaper article in the Idaho Stat Journal as part of the 

notice provided to the Tribes of the United States adverse claim.  The declarations of the United 
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States do not indicate the article was ever provided to the Tribes or read by the Tribes. The 

article of public notice and legal publication for the Shoshone-Bannock Tribes is the Sho-Ban 

News.  (Decl. Travis Stone ¶ 10).  The section to which the United States refers is not even 

located in the legal notice section of the Idaho State Journal.  

 In essence, the Court would be imputing upon everyone the requirement to read every 

article of every paper close to where real property is located.   The Tribes respectfully submit 

imputing notice by way of a publication which is in a different jurisdiction upon an entity is 

improper and does not comport with proper due process.  It does not expressly indicate anywhere 

the United States is asserting an ownership interest to the Tribes’ lands.  The Court fails to 

understand the United States is responsible for handling leasing of Tribal lands to outside entities 

and would not be seen by the Tribes to be adverse to their ownership.  (Decl. Travis Stone at ¶ 

15). 

 Moreover, if the Court is to take into consideration the statements made in the Idaho State 

Journal, it should be noted the BLM made comments to the Idaho State Journal in an article 

dated December 14, 2016 when the Tribes posted signage at the City Creek parcel informing the 

public of their ownership of the real property.  The BLM was quoted as saying “the City Creek 

Land was relinquished to their agency in 2014.”  (Decl. Travis Stone at ¶ 7 & Ex. D).  The BLM 

is quoted as staying they are “reviewing the matter”.  

2. Even were the Court to accept the assertion an adverse claim was made, 
the United States took actions which changed their position and reset the clock 
(especially clear by the United States 2014 acceptance the UPR’s relinquishment 
which specifically referenced the relinquishment was being done in accordance 
with the 1888 Act in which the right-of-way “shall” revert to the Tribes). 
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 The Tribes disagree with the U.S. Attorney his client made an adverse claim to the City 

Creek and 3.27 acre parcels back as early as 2004.  Even if one was to assume some lower level 

employees made statements which could be construed as an adverse claim, there is an 

overwhelming amount of representations by higher level federal officials recognizing the Tribes 

interests in those right-of-way parcels.  “If the government has apparently abandoned any claim 

it once asserted then it reasserts a claim, the later assertion is a new claim and the statute of 

limitations for an action based on that claim accrues when it is asserted. Dismissal of the 

complaint under Federal Rule of Civil Procure 12(b) was therefore improper.”  Michel v U.S., 65 

F.3d 130, 132 (9th Cir. 1995) (quoting in part Jablon v Dean Wittier & Co., 614 F.2d 677, 682(9th 

Cir. 1980) (“When a motion to dismiss is based on the running of the statute of limitations, it can 

be granted only if the assertions of the complaint, ready with the required liberality, would not 

permit the plaintiff to prove the statute was tolled.”).   The Amended Complaint not to mention 

the supporting declarations when read with the required liberality, would easily permit the Tribes 

to prove the statute of limitations was tolled. 

a) Courts refusal to consider evidence on grounds outside statute of 
limitations period without legal support. 

 

 The Court improperly refused to consider evidence provided by the Tribes on the basis 

the evidence occurred outside the 12 year statute of limitations or prior to 2006, while at the 

same time making its determination of a 2004 notice for statute of limitations exclusively on 

evidence from the United States which predates 2006. (Mem Dec. p. 16 n 6).   The Tribes are not 

able to identify any legal authority or reasoning which would permit only the United States to 

submit evidence which predates 2006, but not the Tribes. 
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 In the Court’s analysis, it found the Tribes had notice as of at least 2004. (Mem. Dec. p. 

18).  The evidence cited by the Court was: (1) a copy of a right-of-way grant dated March 26, 

1993, from the BLM to the City of Pocatello for a nature trail which was not provided to the 

Tribes even when it made a FOIA request to the BLM (Dkt. 77-7, at 3-7); (2) an approximate 

1993 environmental assessment discussing plans for nature trail which not not provided to the 

Tribes even with the FOIA request (Id. at 10-17); (3) a June 21, 1991 newspaper article from the 

Idaho State Journal (Id. at 18-20); (4) the 2004 FOIA excerpt (Id. at 22-26); and (5) a 1965 BLM 

acceptance of the railroad’s relinquishment provided in the FOIA response (Id. at 37). 

 All of the evidence considered by the Court was dated 2004 or prior.  The United States 

presented no evidence the right-of-way from BLM to the City of Pocatello (which was invalid 

because the United States had already rescinded its acceptance of the right-of-way from the 

railroad), the 1993 environmental assessment or the 1991 newspaper article were every provided 

to the Tribes for notice. 

 The Court refused to consider the Tribes evidence (not just mere allegations in a 

complaint) from 1960 (U.S. legal memo Dkt. 22-12, at 2), 1973 (U.S. memo Dkt. 22-12, at 12-

16), and 2005 BIA Superintendent letter and legal memo from Department of Interior Solicitor 

(Dkt. 22-6, at 8-14 which all contradict the position of an adverse claim by the United States.  

The Court performed no analysis of a reading of the Amended Complaint of the Tribes with 

required liberality, which would easily permit the Tribes to prove no adverse claim or at a 

minimum the statute of limitations was tolled and/or restarted.      
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b) Court did not address items of evidence proffered by the Tribes. 

 The documents provided to the Court as attachments and by the United States permit the 

Tribes to prove the statute of limitation either never started until the current litigation or restarted 

any alleged prior notice date in 2004.   

(1) 1960 Memo 

 The March 25, 1960 memorandum from the Bureau of Indian Affairs real property 

officer indicates the United States understood and rights in the 1888 Act were still in effect to 

protect the rights guaranteed to the Tribes. (Dkt. 22-12 p. 2).   

(2) 1973 Memo 

 The March 22, 1973 memorandum from the Assistant Regional Solicitor for the 

Department of Interior on behalf of the Regional Solicitor was sent to the Bureau of Indian 

Affairs regarding the ownership of land within railroad right-of-way.  (1973 Memo)(Dkt. 22-12, 

at 12-16).  The United States in the 1973 Memo clearly recognizes the right-of-way lands revert 

to the Tribes when they no longer are used for a railroad purpose. 

(3) 2005 Memo 

 The Court referenced the Tribes had notice of the adverse claim by the United States by 

the year 2004 because of a FOIA response.  The Tribes believe it is important for the Court to 

understand exactly what communications were transpiring during the time.  Tribes’ Chairman 

Fredrick Auck sent a letter dated December 9, 2003 to the Bureau of Indian Affairs (BIA) 

Superintendent Eric LaPointe to request a survey of the railroad right-of-ways under both the 

1888 and 1882 Acts. The Tribes advised the BIA the land remain in trust with the United States 

for the benefit of the Tribes. (Decl. Bill Bacon at ¶ 2 & Ex. A). 
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 The Tribes received a response from the BIA Superintendent by a letter dated December 

12, 2003.  (Id. at ¶ 3 and Ex. B).  The BIA Superintendent advised the Tribe their letter was 

forwarded to the BLM survey coordinator for his review and action.  The BIA informed the 

Tribes they would award the Tribes $44,000 towards the surveying.  The letter also indicated the 

survey was to be accomplished first, then possible legal actions would be discussed with 

Regional Solicitor.   

 On January 27, 2004, the Tribes’ Chairman Fredrick Auck sent a letter to the BLM 

District Manager and Field Managers requesting assistance to define the status of:  1) the rights 

of way granted by the United States for railroad purposes upon ceded lands of the Shoshone-

Bannock Tribes; and 2) Tribal and trust land parcels located outside the Fort Hall Reservation 

boundaries but within Bannock County, Bingham County and/or Power County.  (Id. at ¶ 4 & 

Ex. C). 

 As discussed in the BIA Superintendent’s letter of December 12, 2003, referenced above, 

the BIA indicates the legal actions regarding the railroad right-of-ways would be discussed with 

the Regional Solicitor for the Department of Interior.  On February 10, 2004, the Tribes sent a 

letter to Ms. Marlene Zichlinsky, an attorney from the Regional Office of Solicitor for the 

Department of Interior.  The informed her of the right-of-ways in question and provided the 

statutory information of the 1882 and 1888 Acts related to the land.  (Id. at ¶ 5 & Ex. D). 

 On or about March 1, 2004, the BIA Superintendent Eric LaPointe drafted a letter to the 

Northwest Regional Director to the attention of Marlene Zichlinsky, US Solictor advising her 

“[b]efore the BLM can address the obtaining of funds to support a resurvey of the railroad rights-

of-way in the Pocatello Townsite, the BIA Reginal Office (Ron Appelbaum) suggested the 
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Agency should request a Solicitor’s opinion as to the legal rights of the Tribes upon cessation of 

use by the railroads.”  (Id. at ¶ 6 & Ex. E). 

 On April 2, 2004, the Tribes sent a letter to Eric LaPointe, the BIA Superintendent 

because it understood he would be asking for legal opinion from the United States Solicitor as to 

who owns the railroad right-of-way property.  The Tribes provided congressional record to be 

forwarded as part of their consideration.  (Id. at ¶ 7 & Ex. F). 

 On December 28, 2004, the Tribes were informed verbally by the BIA the BIA and BLM 

required an opinion letter as to whether the United States owns the land and whether it owns the 

railroad right-of-way lands in trust for the Tribes. I was told Ms. Marlene Zachlinsky from the 

Regional Office of Solicitor would be providing an opinion letter by the end of January 2005. 

(Id. at ¶ 8). 

 The Tribes did not receive the above referenced opinion letter in January of 2005, so the 

Tribes’ sent a letter through its outside counsel to the Associate Solicitor for Indian Affairs, U.S. 

Department of Interior Christopher B. Chaney by a letter dated April 5, 2005.  (Id. at ¶ 9 & Ex. 

G). 

 The Regional Office of Solicitor, Marlene Zichlinsky responded by a letter dated June 6, 

2005.  (Id. at ¶ 10 & Ex. H).  Ms. Zichlinsky advises “our client is the Secretary of the Interior, 

who has delegated authority to the BIA.  Nevertheless, because this is an important issue to the 

Tribes, the BIA has requested our assistance, and our office has been working on these very 

complex right-of-way issues.”  She then explained the cause of the delay was in part due to 

medical issues of an EPA attorney who was assisting in the matter. 
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 The United States Regional Solicitor completed the anticipated opinion letter on or about 

November 29, 2005.  The November 29, 2005 legal memorandum is from the Office of the 

Solicitor for the Department of the Interior sent to the BIA Superintendent and copied to the 

Tribes on December 7, 2005.  (“2005 Memo”, Dkt. 22-6, at 8-14).  The 2005 Memo addresses 

several questions which the Tribes had shortly after the 2004 FOIA disclosure. It addressed 

questions of (1) whether the railroad received a fee interest or an easement; (2) if an easement 

was received, whether the railroad had authority to transfer the interest; and (3) whether the 

Tribes would receive the interest. (Id. at 9). 

 The 2005 Memo provided the clarification of Tribes ownership interest in the lands so the 

Tribes could request the survey work be completed through the BLM.   The 2005 Memo from 

the United States informed the Tribes only a right-of-way or easement was provided. (Id. at 11-

12).  It then informed the Tribes when a right-of-way is no longer used for the railroad purpose, 

it will extinguish the easement and the easement interest will merge with the ownership of the 

servient estate. (Id. at 12).   The United States then informed the Tribes as to the 1888 Act “when 

the railroad no longer uses that right of way for railroad purposes, the interest will revert back to 

the Tribes.” (Id. at 13). 

 Whatever notice could have been created by a November 1991 letter by local staff found 

buried in about 80 pages deep into a 154 page FOIA response was clearly overcome by the 

Department of Interior’s letter directed to the Tribes clearly identifying the United States 

understanding of the handling of the right-of-way. (Decl. Paul Echohawk at ¶ 3 & Ex. A). 

(4) 1989 City Creek Relinquishment and 2014 Acceptance 

 A major oversight on the running of the statute of limitations argument occurred by 

failing to consider the 1989 City Creek Relinquishment (Dkt. 22-9, at 1-6) and the United States 

Case 4:18-cv-00285-DCN   Document 114-1   Filed 06/08/22   Page 24 of 45



Memorandum in Support of Motion to Reconsider - 22 

Acceptance of relinquishment (Dkt. 77-7, at 31-33).  Two things are very pivotal in these 

documents.  First is the 1989 City Creek Relinquishment wording “the right-of-way the 

Railroad elects to relinquish reverts to the United States in accordance with the provisions 

contained therein, which state: “when any portion therof shall cease to be use, such portion 

shall revert to the tribe or tribes of Indians from which the same shall have been taken …”. 

(Dkt. 22-9, at 2).  The second is found in the acceptance by the United States in 2014 when by a 

formal decision in the acceptance it states: “the BLM accepts the relinquishment of that 

portion of the right-of-way that was intended to be relinquished…”.  (Dkt. 77-7, at 32). 

 In 2014, the United States Department of Interior made a formal decision to accept the 

relinquishment from UPR in which in the express wording of the relinquishment said it was 

being  done in accordance with the provisions of the 1888 Act and such portion shall revert to the 

Tribes.  The United States didn’t request UPR to change the relinquishment to remove the 

mandatory language of reverting to the Tribes.   The Tribes believe these two documents by 

themselves not only overcome the very low burden on a motion to dismiss, but would be a 

grounds for summary judgment in favor of the Tribes on those documents alone.  

(5) 2012 Stan Speaks Letter to UPR 

 Attached as Exhibit 24 to the Amended Complaint is the 2012 Stan Speaks Letter.  Stan 

Speaks is the Northwest Regional Director for the Department of Interior, Bureau of Indian 

Affairs.  This Court attempts to distinguish his letter by saying he is referring to parcels which 

are not the 3.27 acre parcel or the City Creek parcel.  What the Court failed to recognize is the 

Northwest Director made several general statements related to the entire right-of-way were not 

limited to just the parcels referenced.   Mr. Speaks acknowledges the grant was of an easement, 

further he states “by operation of the explicit Congressional language in the grants, the reversion 
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in the United States has now vested in those areas.  We therefore, wanted to notify you that due 

to this automatic reversion, we believe that the areas within the grant that are being used for 

purposes not authorized by the grants have reverted to the United States in trust for the 

Shoshone-Bannock Tribes.”  The letter recognizes only an easement provided by the Tribes and 

an automatic reversion of the Tribes trust property. (Dkt. 22-11 at p. 9-12) 

(6) The several other exhibits attached to the Amended 
Complaint. 

 

 When reading the complaint with the required liberality, the other attachments to the 

Complaint also provide grounds and evidence for the Tribes to rebut the argument of adverse 

claims by the United States and as a minimum, actions by representatives of the United States 

reset the running of the statute of limitations.  Exhibit 35 to the Amended Complaint contains an 

e-mail from Mark Echo Hawk which references a meeting with the Assistant Secretary of 

Interior Roberts and Stanley Speaks in which his e-mail references an admission by the 

Northwest Regional Director of the Bureau of Indian Affairs the parcels have already reverted. 

(Dkt. 22-16, at 1-2).  The Amended Complaint also includes several other documents which 

include legal memorandum and letters from the United States recognizing the Tribes 

reversionary interest in the railroad right-of-way lands.   

c) The Tribes submit several more items for new evidence for the 
Court’s consideration. 

 

 Concurrently with this memorandum and the Amended Complaint (Dkt. 21), the Tribes 

submit the declarations of Travis Stone, Bill Bacon and Paul Echo Hawk to establish facts 

sufficient to establish genuine issues of material fact as they pertain to the time the statute of 

limitations began to ran as to the QTA. 
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(1) Tribal resolution of ownership of the City Creek Property 
which undergoes approval process by the Secretary of Interior. 

 

 The governing body of the Tribes passed Resolution No. LAND-2016-0907.  (Decl. Bill 

Bacon at ¶ 16).  The resolution authorized the Tribes to post ownership signage at the City Creek 

location.  (Id. at Ex. E).  Pursuant to the Constitution of the Tribes, all resolutions must be 

submitted to the BIA Superintendent and the Secretary of Interior who has authority rescind any 

such resolution of the Tribes.   (Id. at  ¶ 17).   The resolution was appropriately sent to the BIA 

Superintendent and forwarded to the Secretary of Interior for approval.   (Id. at ¶ 16).  The 

Secretary of Interior did not rescind the resolution or take any action to contradict the resolution.  

(Id.).    

 Additionally, the Constitution of the Tribes was approved by the United States 

Department of Interior and in the Certificate of Adoption, the Unites States expressed:  “All 

officers and employees of the Interior Department are ordered to abide by the provisions of he 

said Constitution and Bylaws.” (Decl. Bill Bacon at ¶ 17, 20 and Exhibit F).   

 BIA is bound by the terms of the Secretarial review provision in appellant's Constitution, 

including the time limit for review. Pawnee Tribe of Oklahoma v. Anadarko Area Director, 

Bureau of Indian Affairs, 26 IBIA 284, 288–89, 1994 WL 593097, at *4 fn 7; Cf. Estate of Peter 

Alvin Ward, 19 IBIA 196, 205-07 (1991), appeal dismissed, Quileute Indian Tribe v. Lujan, No. 

C91-558C (W.D.Wash. Aug. 28, 1992), aff'd, 18 F.3d 1456 (9th Cir.1994); Edwards, McCoy 

and Kennedy v. Acting Phoenix Area Director, 18 IBIA 454 (1990), appeal dismissed, Western 

Shoshone Business Council v. Babbitt, (D.Utah), aff'd, 1 F.3d 1052 (9th Cir.1993) (Departmental 

officials are bound by a tribal constitution approved by the Secretary). 
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(2) BLM public press release shortly before lawsuit was filed 
indicated it didn’t know who owned the property. 

 

 After the Tribes posting the signage at the City Creek location in December of 2016, the 

BLM issued a press release in response.  It didn’t dispute the Tribes ownership of the property, 

instead it states: “The BLM received a relinquishment of certain lands, formerly a railroad right 

of way, in the City Creek area from the Union Pacific Railroad in 2014 . . . The area remains 

upon to the public while further reviews occur.”  (Decl. Travis Stone at ¶ 8 & Ex. E).  The BLM 

had ample ability to notify the Tribes they maintained an adverse claim but simply said they are 

looking into it.   

(3) Tribes received repeated assurances from the BIA and 
BLM they recognized the Tribes’ ownership of the right-of-way 
property which included the City Creek and 3.27 acre property. 

 

 The Tribes had been working extensively with the United States for many years prior to 

bringing this litigation.  The United States repeatedly assured the Tribes they recognized the 

Tribes ownership of the right-of-way lands (all of them) and were working on helping remove 

anyone who was not using the property properly.  During this process the Tribes were provided 

writings, opinions, verbal assurances and collaborative surveying efforts to help the Tribes get 

the right-of-way lands back into their control. 

(a) The BIA and BLM provided various writings an 
legal opinions to the Tribes which recognized and 
supported Tribal ownership of the right-of-ways. 

 

 The provided many writings and legal opinions acknowledging the Tribes ownership of 

the right-of-way properties.  The United States Department of Interior, Office of Solicitor sent a 

letter dated November 29, 2011 from their solicitor Marlene Zichlinsky to the Tribes legal 
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counsel.  In the letter it states “As you know, this office has been working with the Tribes, the 

BIA and the BLM for much of the year in order to prepare for possible affirmative litigation 

concerning the reversionary interests in the railroad right of way.  Working closely with the 

Tribes, we have identified the issues and the parcels of concern.”  (Decl. Bill Bacon at ¶ 23 & 

Ex. L).   

 The 2011 Department of Interior letter continues “we have forwarded the Tribes’ list of 

priority encroachments to the U.S. Attorney’s Office in Boise . . ”, which includes all of the 

parcels which are the subject of the Tribes’ Complaint. (Decl. Bill Bacon at Ex. L).    Finally, the 

letter concludes with “[w]e all want to ensure that the United States is successful (sic?) its 

interest in the right of way on behalf of he Tribes.  Thank you for your support of this effort.” 

(Id.) (emphasis added).  

 On July 23, 2013, the United States Department of interior sent a letter from the Office of 

Solicitor to the Tribes’ attorney to provide an update of the litigation memorandum referenced in 

the prior letter.  It states “[y]ou and I have spoken about this matter many times of the last couple 

of year, and we appreciate our open, professional working relationship.  In response to your letter 

we had a telephone call on July 18, 2013, during which we conferred about some of the current 

discussions our office is having concerning this matter.  We came to an understanding about 

some of the outstanding issues that may need further analysis.” (Decl. Bill Bacon at ¶ 25 & Ex. 

N). 

 On December 15, 2016, the United States Department of Justice sent the Tribes a letter to 

preserve all evidence for possible litigation on behalf of the Tribes by the United States in 

relation to the right of ways.  (Decl. Bill Bacon at ¶ 27 & Ex. O).  The letter states “[g]iven the 
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possibility that the contemplated litigation will be authorized, we write to discuss with you the 

Shoshone-Bannock Tribes’ duty preserve potential evidence … as it relates to this matter.”  (Id.) 

 The letters from the United States clearly shows recognition of the Tribes interests in the 

right-of-way lands and an active effort on behalf of the BLM, BIA and the Tribes in 

collaboration to protect those interests for the Tribes.  The United States had ample opportunity 

to say they claimed an adverse interest in portions of the railroad right-of-way, but no such 

statements were made.  Instead, active words of participation and collaboration to “ensure that 

the United States is successful . . . on behalf of the Tribes.”  (Id. at Ex. O). 

(b) The BIA and BLM repeated during in person discussions 
with Tribal leadership they recognized the Tribes ownership of 
the railroad rights-of-ways and were working on approaches to 
have Tribal ownership recognized by outside parties. 

 

 In addition to the letters and legal memorandums provided to the Tribes recognizing the 

Tribes’ interest in the railroad right-of-way, the United States made several repeated verbal 

representation the United States not only recognized their ownership interest on all the railroad 

right-of-way ground, but it was working towards getting those trust lands into BIA inventory and 

remove any encroachments on the right-of-way lands. 

 Beginning in approximately 2014 Eric Sheppard, the Senior Associate Solicitor General 

for the Bureau of Indian Affairs (BIA), repeatedly admitted to me in many phone calls and 

several in person meetings at his office in Washington DC, they had researched the issue and the 

Department of Interior Solicitor’s Office had produced a litigation memorandum which found in 

favor of the Tribes as the beneficiary of the railroad right of way lands related to the 1882 and 

1888 Acts of Congress.  (Decl. Bill Bacon at ¶ 6). 
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 In 2016 and 2017, the Tribes’ attorney, Bill Bacon, was informed the litigation support 

memorandum the Portland Area office of the BIA submitted to the Department of Justice was 

favorable to the Shoshone-Bannock Tribes (SBT) concluding the reversionary rail road rights of 

ways created in the 1882 and the 1888 Acts of Congress were owned by the SBT as supported by 

Stan Speaks’ January 2012 letter. (Id. at ¶ 8). 

 Mr. Shepard made his admissions regarding the BIA litigation memorandum findings at 

meetings held in Washington D.C. attended by Mark Echo Hawk and Bill Bacon, SBT tribal 

attorneys, and Nathan Small, Chairman of the Fort Hall Business Council and several other tribal 

leaders. (Id. at 9). 

 Beginning in 2015 and through 2017 the SBT and the BIA, and the BLM had monthly 

conference calls discussing the status of the railroad rights of ways and the SBT reversionary 

interests.  The Tribes were repeated reassured the United States was working on getting approval 

of a litigation memorandum which would allow the Tribes to sue third parties to recover the 

railroad right of way lands on behalf of the Tribes. (Id. at 10). 

 In September 2016 the BIA advised it was submitting an affirmative litigation 

memorandum to the Solicitor and DOJ in Washington D.C. supporting the SBT’s reversionary 

interest. (Id. at 11).  In December of 2016 Mr. Shepard advised the SBT he had received sign off 

authority to send the affirmative litigation memorandum to the DOJ. (Id. at 12). 

 Mr. Shepard further represented although he could not provide me a copy of the BIA 

affirmative litigation support memorandum, he repeatedly disclosed the conclusion of the 

litigation memorandum and it was favorable to the SBT. (Id. at 13).   
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 In 2016, the Tribes’ General Counsel met with Dave Pacioretty, the Pocatello BLM Field 

Office Manager about the Tribes’ reversionary interest in the right of way lands. George 

Gaurdipee, the Tribes’ Land Use Compliance Officer also attended the meeting. Mr. Pacioretty 

expressed the sooner the City Creek parcel is transferred from the BLM inventory to the BIA the 

happier he will be. (Id. at 14). 

 At no time until the United States filed its Motion to Dismiss in the Idaho Federal District 

court case, 4:18-cv-285-DNN on September 19, 2018, did the United States ever claim it owned 

the railroad rights-of ways reversionary interest to the exclusion of the SBT. It had always 

represented the BIA legal findings were in support of the SBT as the owner of the reversionary 

interest in the railroad rights-of –ways. (Id. at 15). 

 During all the very active conversations which included the BIA and the BLM, they 

never told the Tribes, hey, we actually consider the City Creek and 3.27 acre parcel ours.  The 

message of the United States was just the opposite.   

(c) BIA and BLM worked with the Tribes to obtain 
surveys for the rights-of-way because because the Tribes 
were advised no legal descriptions for the different sections 
of right-of-way existed. (Even recorded survey references 
the coordination with the BIA, BLM and City of Pocatello). 

 

 The Tribes worked with the BIA and the BLM through a collaborative effort from 2003 

to 2009 to determine the ownership issue for the railroad right of ways and to have the property 

surveyed.. (Decl. Bill Bacon at ¶¶ 2-21).  Upon the issuance of the above referenced 2005 memo 

opinion letter, the BIA Superintendent drafted a memorandum dated December 12, 2005 

informing the Northwest Regional Director for the BIA and Regional Realty Officer making the 

survey requests for the railroad right-of-way lands.  Decl. Bill Bacon at ¶ 13 & Ex. I).  He 
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indicated in the letter the “November 29, 2005 Solicitor opinion clearly supports the Tribes 

position the railroad has no right to transfer portions of the easement no longer used for railroad 

purposes to a third party other than another railroad company, the Tribes or the U.S.”  It then 

recognized the BLM surveyor “that was stationed at Fort Hall has transferred to North Idaho.  

BLM has indicated they are ready to advertise the position for the Cadastral Surveyor . . .” (Id.). 

 On December 16, 2005, the BIA Superintendent sent a letter to the Tribes with an 

attached copy of the legal opinion issued by the U.S. Solicitor-Pacific Northwest Regional Office 

and while the version had a different date and sender fields.  The letter specifically states “[t]he 

topic discussed is the ownership of the property within a railroad rights-of-way after a railroad 

company does not use the property.” (Id. at ¶ 14 & Ex. J). 

 From the issuance of the 2005 Memo, the Tribes worked with the BIA and the BLM to 

get the BLM to survey the land as it is required to do under federal statute.  (Id. at ¶ 15).  The 

Tribes was repeated told it was on the list for surveying of the rights-of-way, and the surveying 

needed to occur first before the trust land was placed into BIA inventory. (Id.). On January 23, 

2008, the Tribes provided David Pacioretty, the Pocatello Field Office Manager for the BLM 

with a copy of the 2005 Memo. (Id.). 

 BLM and the BIA repeated assured the Tribe  were on the list for the surveying of the 

railroad right-of-way lands.  (Id. at ¶ 16).  Finally around 2008, the BLM and BIA officers 

informed the Tribes the United States wasn’t going to survey the property because it was too 

politically charged and if the Tribes wanted their railroad right-of-ways surveyed, the Tribes 

would have to hire the work themselves. (Id. at ¶ 17).  
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 On or about October 22, 2008, the Tribes employed WH Pacific, Inc., to perform the 

surveying work on the railroad right-of-ways under the 1882 and 1888 Acts.   (Id. at ¶ 18).  On 

or about October 22, 2009, WH Pacific, Inc. completed the survey work of the railroad right-of-

way sections located in the Pocatello Townsite area.  (Id. at ¶ 19 & Ex. K). 

 The Record of Survey was recorded as Instrument No. 20922641 on the real property 

records of Bannock County, Idaho. 

 Bannock County accepted the Record of Survey referenced above and as stated in the 

Survey “WHPACIFIC RESEARCHED THE RECORDS THROUGHLY, WORKIN WITH 

THE CITY OF POCATELLO, BANNOCK COUNTY, THE BUREAU OF LAND 

MANAGEMENT (LOCAL AND SATE OFFICES).  THE BUREAU OF INIDAN AFFAIRS, 

UNION PACIFIC RAILROAD AND THE SHOSHONE-BANNOCK TRIBE.” 

(Id. at ¶ 20 & Ex. K). 

 The Tribes during this time and forward had dozens of meetings with the BLM, BIA and 

Office of Solicitors for the Department of Interior.  Since the 2005 Memo from the United States, 

no question was ever raised by any of the officers for the United States the United States were 

making a claim to the railroad right-of-way properties under either the 1882 or 1888 Acts. (Id. at 

¶ 21). 

3. The 11 Circuit Court of Appeals has held the Court cannot do a tract by 
tract analysis of the actions between the parties. 

 
 The Court refused to consider several items of evidence proffered by the Tribes on the 

basis it was for different tracts of the same 1888 Act railroad right-of-way.  (Mem. Dec. Dkt. 102 

pp. 16-17).  The Court in its Memorandum Decision of December 16, 2021 also cited the case of 
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Spirit Lake Tribe v. North Dakota, 262 F.3d 732 (8th Cir. 2001) and indicated it founds the 8th 

Circuits reasoning in the decision persuasive.  (Mem. Dec. Dkt. 102 pp. 13-14).  

 Interestingly, the Spirt Lake Tribe case held you can not do a tract-by-tract analysis, but 

must consider the right-of-way as a whole.  Spirit Lake Tribe, 262 F.3d at 744.  The 8th Circuit 

held: 

   
In Block II, we repudiated a tract-by-tract analysis of a QTA statute of limitations 
issue. We determined that when ownership of a disputed property would be 
resolved based on a single legal theory, notice of the government's claim to one 
tract constituted notice as to other tracts. “[T]he assertion by the United States of 
its claim to the specific tracts put the state on constructive notice of the United 
States' claim to the remainder of the riverbed tracts.” Block II, 789 F.2d at 1314. 
We expressed our view that “the district court's refusal to extend the scope of the 
actual notice of the United States' claim to the specific tracts to constitute notice 
regarding its claim to all of its riparian riverbed interests constituted too narrow a 
view of the reach of § 2409a[g].” Id. at 1313 (emphasis added). 
 

Id.  
 

 Likewise, all the documents which the Court refused to consider on the basis of 

affecting different tracts contained many statements of the beneficial interest being held by 

the Tribes for the entire 1888 Act.  The Tribes submit the United made several statements 

addressing the 1888 Act railroad right-of-way in its entirety and should not be ignored 

because it was addressing only a tract from the right-of-way. 

D. Tribes can maintain a federal common law action against the City of Pocatello to 
enforce property rights which can not be subjected to adverse possession or 
statutes of limitations. 

 

The Court’s decision failed to address any reasoning for its dismissal of Count V (City 

Creek Quiet Title) as against the City of Pocatello.  The Tribes possess a federal common-law 

cause of action against the City of Pocatello to recognize its possessory interests in the property 

in question.  The land is still Indian trust lands held by the United States.  The passing of a 
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statute of limitations on the Quiet Title Act does not change ownership.  It is well settled title by 

adverse possession, laches, or statutes of limitation cannot be asserted against the United States, 

United States v. Denby, 522 F.2d 1358 (5th Cir. 1975), reh. denied, 525 F.2d 693 (5th Cir. 1975); 

against land which the United States owns in trust for an Indian tribe, United States v. 7,405.3 

Acres of Land, 97 F.2d 417 (4th Cir. 1938);  Schaghticoke Tribe v. Kent School Corp., 423 

F.Supp. 780 (D.Conn.1976); or against land which the United States gains by accretion. Jackson 

v. United States, 56 F.2d 340, 343 (9th Cir. 1932).  There is no federal statute of limitations 

governing federal common-law actions by Indians to enforce property rights. In the absence of a 

controlling federal limitations period, the general rule is a state limitations period for an 

analogous cause of action is borrowed and applied to the federal claim, provided the application 

of the state statute would not be inconsistent with underlying federal policies.  Oneida Cty., N.Y. 

v. Oneida Indian Nation of New York State, 470 U.S. 226, 240, 105 S. Ct. 1245, 1254–55, 84 L. 

Ed. 2d 169 (1985). 

 The Quiet Title Act does not pre-empt the Tribes’ common-law cause of action against 

the City of Pocatello.  In determining whether a federal statute pre-empts common-law causes of 

action, the relevant inquiry is whether the statute “[speaks] directly to [the] question” otherwise 

answered by federal common law.  Oneida Cty., N.Y. v. Oneida Indian Nation of New York State, 

470 U.S. 226, 236–37, 105 S. Ct. 1245, 1252, 84 L. Ed. 2d 169 (1985). 

 In Oneida County, the Supreme Court looked at whether the federal statute found in the 

Nonintercourse Act of 1793 pre-empted a tribe’s federal common law cause of action to 

recognize property rights.  In its holding it stated:   

the Nonintercourse Act of 1793 did not establish a comprehensive remedial plan 
for dealing with violations of Indian property rights. There is no indication in the 
legislative history that Congress intended to pre-empt common-law remedies.8 
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Only two sections of the Act, §§ 5 and 8, involve Indian lands at all.9 The 
relevant clause of § 8 provides simply that “no purchase or grant of lands, or of 
any title or claim thereto, from any Indians or nation or tribe of Indians, within 
the bounds of the United States, shall be of any validity in law or equity, unless 
the same be made by a treaty or convention entered into pursuant to the 
constitution....” 1 Stat. 330. It contains no remedial provision.10 Section 5 
subjects individuals who settle on Indian lands to a fine and imprisonment, and 
gives the President discretionary authority to remove illegal settlers from the 
Indians' land.11 Thus,  the Nonintercourse Act does not address directly the 
problem of restoring unlawfully conveyed land to the Indians, in contrast to the 
specific remedial provisions contained in FWPCA. See Milwaukee II, 451 U.S., 
at 313–315, 101 S.Ct., at 1790–1791.”   

Oneida Cty., N.Y. v. Oneida Indian Nation of New York State, 470 U.S. 226, 237–39, 105 S. Ct. 

1245, 1253–54, 84 L. Ed. 2d 169 (1985). 

 Likewise, there is nothing in the Quiet Title Act to indicate it was intended to pre-empt a 

tribe’s federal common law causes of action. The Quiet Title Act has no comprehensive remedial 

plan for dealing with violations of Indian Property rights.  There is no indication in the 

legislative history Congress intended to utilize the Quiet Title Act to pre-empt tribes’ common 

law remedies.  Therefore, the court’s application of a statute of limitations to pre-empt the 

Tribes’ cause of action in this matter is not appropriate.  The application of a statute of 

limitations to pre-empt the Tribes offends the senses more when it is realized the United States is 

the trustee of the Tribes’ land and charged with the duty to protect those interests for the Tribes. 

  The U.S. Supreme Court, in  County of Oneida v. Onedia Indian Nation, -- U.S. --, 105 S. 

Ct. 1245 (1985), analyzed the assertion statutes of limitations barred a claim for tribal lands. The 

Court held “[t]here is no federal statute of limitations governing federal common law actions by 

Indians to enforce property rights.” Id., S. Ct. at 1255. The Court further held “the borrowing of 

a state limitations period in these cases would be inconsistent with federal policy.” Ibid. The 

Court discerned the federal policy from the Trade and Intercourse Act of 1793, from a 1950 act 
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of Congress (and its legislative history), and from recent indications of Congress found in the 

enactment and successive extensions of a statute of limitations for ancient Indian trespasses. 28 

U.S.C. § 2415. 

The Oneida analysis compels the conclusion federal statutes of limitations are also 

inapplicable to actions seeking to protect rights of possession and beneficial ownership in trust 

lands.   The absence of a federal statute of limitations applicable in actions by Indians to protect 

rights to trust property is underscored by 28 U.S.C. § 2415. The legislative history of § 2415 

shows, first, actions brought to establish title to lands were not to be barred by § 2415, and 

second, Congress neither believed nor intended such actions were barred by any federal statute 

of limitations. See County of Oneida v. Oneida Indian Nation, 105 S. Ct. 1245, 1255 (1985): 

The federal government's trust responsibility for Indian lands is the result of solemn 

obligations entered into by the United States Government. The Federal Government has over the 

years made specific commitments to the Indian people through written treaties and through 

informal and formal agreements. The Indians, for their part, have often surrendered claims to 

vast tracts of land. President Nixon has pledged his administration against abridging the historic 

relationship between the Federal Government and the Indian without the consent of the Indians.  

H.R. Rep. No. 92-1559, 92d Cong., 2d Sess. 13; S. Rep. No. 92-575S. Rep. No. 92-575, 92d 

Cong., 1st Sess. 4. 

E. The 2012 Salazar Agreement did not foreclose the Tribes’ interest in the 
railroad right-of-ways, but specifically carved out Tribal authority to control the 
possessory interest of the land.   

 

In denying the Defendants’ argument the 2012 Settlement waived all of the Tribes’ 

claims, the Court recognized the Tribes’ position “the Settlement did not divest the land from the 
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Tribes.”  The Court noted “the Tribes see a new injury after the Settlement asserting the land remained in 

trust after the Settlement and yet the Government has since claimed an ownership interest adverse to the 

Tribes’ interest.”  Yet, the Court came to an inconsistent conclusion in deciding the 2004 FOIA response 

triggered the Quiet Title Act statute of limitations for the City Creek and 3.27 acre parcel.   

The Settlement waiving past claims for mismanagement directly affirms Tribal ownership in its 

trust lands. The Court recognized as much in finding the Court “must first determine if the Government is 

holding the land in trust for the Tribes and, if not, when the land was divested.”  In other words, the 2012 

Settlement provided notice to the Tribes the U.S. was not making an adverse claim to the land. There is 

no language in the Settlement which provides for a conveyance of Tribal land, and the U.S. has not been 

able to provide any documents indicating conveyance of Tribal trust lands. Even if the 2004 FOIA 

response can be considered notice of an adverse claim for purposes of the Quiet Title Act—it cannot—the 

2012 Settlement reaffirmed Tribal ownership, and any subsequent notice of an adverse claim by the U.S. 

re-starts the tolling period. As counsel for the Tribes argued at the September 28 hearing, each new day 

after the 2012 Settlement the federal government continues to violate its trust responsibilities is a new 

cause of action.  This is further evidenced by Section 6(i) of the Settlement, expressly recognizing Tribal 

control over the railroad reversionary right of way, which is tantamount to admitting the Tribes are the 

owner of the reversionary interest. 

Section 6(i) of the 2012 Settlement states: 

Exception to Plaintiff’s Release, Waiver, and Covenant Not to Sue.  Notwithstanding the 
provisions of Paragraph 4 above, nothing in this Joint Stipulation of Settlement shall 
diminish or otherwise affect in any way: . . i.  Plaintiff’s claims against third parties for 
the wrongful use of railroad rights-of-ways located off the Fort Hall Reservation.;  

Id. 

 The provision expressly does not waive or release anything.  Instead, the language of the 

agreement rejects anything which would diminish or otherwise affect in any way the Tribes’ ability to 

hold claims against third parties for the wrongful use of its railroad right-of-way lands.  The provision 

provides for the ability to enforce possessory rights in the railroad right-of-way property as 
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against third parties.   This ability necessarily requires the Tribes to enforce ejectment claims.  

As recognized in Idaho and most jurisdictions, standing to maintain an ejectment claim requires 

the party enforcing the claim have ownership rights to the property.  Elsaesser v. Gibson, 168 

Idaho at 591, 484 P.3d at 872 (2021).   Adverse ownership claims would clearly affect waiver 

and release and would create an illusory promise by the United States as to the railroad right-of-

way property if it continues to maintain it owns the property.  Instead, the 2012 Agreement 

reaffirms the Tribes’ ownership of the railroad right-of-way property, and gives the Tribes the 

authority to maintain actions (i.e. against the City of Pocatello and others) to establish its 

possessory rights in the lands in question.  The Tribes respectfully submit that the 2012 

Agreement by itself and at a minimum also restarted any statute of limitation under the QTA. 

F. The United States has a heightened trust duty to protect the railroad right-
of-way lands when the 1888 Act of Congress and the BLM 2014 Decision require 
the United States to take steps to restore the lands for the benefit of the Tribes. 

 

 The Court appears to make distinctions between whether the rights are claiming a breach 

of trust by the BIA or the BLM.  This analysis is inappropriate.  The Tribes sued the United 

States as a whole and the breaches and failures by both agencies are still a failure of the United 

States trust duties as a whole.   

 The Trust duty is created by 1888 Act and the decision of the BLM which accept the 

relinquishment of the railroad.  This is not a mere correction, as there was no legal property 

transfer prior, because reference to a file folder is not sufficient to convey real property as 

discussed above.  The 1888 Act provided no discretion as to what to do with the property.  It 

commanded it “shall” revert to the Tribes. 
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 The 2014 acceptance of relinquishment of City Creek railroad right-of-way is a final agency 

action recognized by the Court in this action.  (Mem. Dec. Dkt. 102 p. 24 fn 10).  Two things are very 

pivotal in these documents.  First is the 1989 City Creek Relinquishment wording “the right-of-way the 

Railroad elects to relinquish reverts to the United States in accordance with the provisions 

contained therein, which state: “when any portion therof shall cease to be use, such portion shall 

revert to the tribe or tribes of Indians from which the same shall have been taken …”. (Dkt. 22-9, at 

2) (emphasis added).  The second is found in the acceptance by the United States in 2014 when by a 

formal decision in the acceptance it states: “the BLM accepts the relinquishment of that portion of the 

right-of-way that was intended to be relinquished…”.  (Dkt. 77-7, at 32) (emphasis added). 

 In 2014, the United States Department of Interior made a formal decision to accept the 

relinquishment from UPR in which in the express wording of the relinquishment said it was being done in 

accordance with the provisions of the 1888 Act and such portion shall revert to the Tribes.  The United 

States didn’t request UPR to change the relinquishment to remove the mandatory language of reverting to 

the Tribes.   The Tribes believe these two documents by themselves not only overcome the very low 

burden on a motion to dismiss, but would be a grounds for summary judgment in favor of the Tribes on 

those documents alone.  

G. Writ of Mandamus should be kept to command the United States to Include the rights-of-
way in the BIA inventory. 

 

 As the Court correctly noted: “mandamus is traditionally proper only to command an official to 

perform an act which is a positive command and so plainly prescribed as to be free from doubt.  The 

claim must be clear and certain and the duty of the officer ministerial.”  Smith v. Grim 534 F.2d 1346 

1352 (9th Cir. 1976).  Here there is no discretion in either the 1888 Act or the 2014 Decision of the BLM 

which accepted the relinquishment of the City Creek tract. 

 The 1888 Act utilized language which held a positive command and was very plainly prescribed.  

In the third proviso of the Section 11 states as follows: 
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That no part of the lands herein authorized to be taken shall be leased or sold by the 
company, and they shall not be used, except in such manner and for such purposes only 
as shall be necessary for the construction, maintenance and convenient operation of a 
railway, telegraph or telephone lines, and when any portion thereof shall cease to be so 
used, such portions shall revert to the tribe or tribes of Indians from which the same 
shall have been taken, or in case they shall have ceased to occupy said reservation, to 
the United States; . . . 

25 Stat. 452. at § 11 (emphasis added). The second document which provides the clear duty is the 2014 

Decision of the BLM to accept the City Creek relinquishment.   Again, is the 1989 City Creek 

Relinquishment wording “the right-of-way the Railroad elects to relinquish reverts to the United 

States in accordance with the provisions contained therein, which state: “when any portion therof 

shall cease to be use, such portion shall revert to the tribe or tribes of Indians from which the same 

shall have been taken …”. (Dkt. 22-9, at 2)(emphasis added).  The second is found in the acceptance by 

the United States in 2014 when by a formal decision it states: “the BLM accepts the relinquishment of 

that portion of the right-of-way that was intended to be relinquished…”.  (Dkt. 77-7, at 32)(emphasis 

added). 

 The intent of the railroad is clearly to honor the provisions of the 1888 Act and even expressly 

state the election to relinquish is done in accordance with the terms of the 1888 Act and remove all doubt 

by referencing the reversion of the interest to the Tribes.  Here there is nothing discretionary about the 

wording nor is it unclear.  If the Court believes the Amended Complaint of the Tribes was unclear as to 

this portion, it would request leave to amend its complaint to clarify this point. 

H. Dismissing Count XVI with prejudice is not proper. 

 The Court improperly dismissed the Tribes’ ejection claim Count XVI with prejudice against all 

parties. (Dkt. 112).  Dismissal of a claim on a Rule 12(b) motion to dismiss is generally only permissible 

where further amendment would be futile.  Kalow Shipping Co. Ltd. V. Goltens Service Co., Inc.,  315 

Fed.Appx. 877, 882 (11th Cir. 2009).   First, for the several points raised above, the statute of limitations 

does not warrant dismissal of the Tribes claims against the United States.  Second, the Court 

performed no analysis of how the Block decision precludes the Tribes from ejectment claims 
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against third parties. See Block v. North Dakota ex. rel. Bd of Univ. & Sch. Lands, 461 U.S. 273, 

286 (1983).  Especially where the Tribes maintain a common law right to possession as against 

non-federal government parties as detailed above and as negotiated for against third parties in the 

Salazar Agreement. (Salazar Agreement Dkt. 77-3 at pp. 7-9 ¶6i).   

IV. CONCLUSION 
 

 The United States continually represented they acknowledged the Tribes ownership of 

the railroad right-of-way through number meetings, legal memorandums, official actions to 

remove others from the right-of-way for the Tribes.  A relinquishment of the right-of-way only 

merges the easement back into the servient estate which was directed by Act of Congress to be in 

trust for the benefit of the Tribes.  Only Congress can effect a transfer of tribal trust lands, and 

tribal trust lands may not be adverse possessed.  The lands are still trust lands for the Tribes 

regards of the incorrect representations made by counsel for the United States.  Even the 

relinquishment language referenced its reversion to the Tribes and the 2014 acceptance Decision 

expressed it was accepted according to the intent of the relinquishment.  No memorandum buried 

at page 60 of a FOIA request in which local staff indicate ownership is not 100% clear and 

reference the Tribes should be contacted creates and adverse claim according to the laws 

provided by the 9th Circuit.  Likewise, persuasive authority cited and relied upon by the Court 

expressly states the Court cannot do a tract by tract carve out on the right-of-way.  Express 

provisions of the Act provide no discretion to the United States and commands the properties 

“shall revert” to the Tribes. An order of mandamus is proper and trust duties arise.  Moreover, 

the United States specifically granted the Tribes the authority to eject other parties in its 

settlement in the Salazar case.  Therefore, the Tribes request its Motion to Reconsider be granted 

in its entirety.   
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 DATED this 8th day of June, 2022. 
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