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INTRODUCTION  

The Court should clarify that, in denying the United States’ motion to 

dismiss the Tribes’ ejectment claim, the Court did not intend to resuscitate 

the Tribes’ rejected attempt to adjudicate the United States’ property interest 

in the City Creek and 3.27-acre parcels.  The Court separately dismissed the 

Tribes’ Quiet Title Act claims for those two parcels, finding that the United 

States had not waived sovereign immunity.  Thus, as explained in our motion 

for clarification, interpreting the Tribes’ ejectment claim to nonetheless allow 

for a title adjudication of those two parcels would be contrary to the Court’s 

ruling on the Quiet Title Act claims, the Quiet Title Act’s statute of 

limitations, and sound policy, as the Supreme Court has held in Block v. 

North Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 273, 280–86 (1983).  

We do not believe the Court intended that result. 

If the Court did intend for the ejectment claim to encompass the City 

Creek and 3.27-acre parcels, it should reconsider that ruling for the reasons 

explained in Block.  See Fed. R. Civ. P. 54(b).  Further, any ejectment claim 

as to the City Creek or 3.27-acre parcel would be time-barred.  The Amended 

Complaint also admits that the Bureau of Land Management does not 

possess the 3.27-acre parcel, a necessary element of any ejectment claim. 

Case 4:18-cv-00285-DCN   Document 111   Filed 03/08/22   Page 2 of 11



2 
 

ARGUMENT 

I. Consistent with Block, the Quiet Title Act Prohibits the Tribes’ 
Ejectment Claim as to the City Creek and 3.27-acre Parcels. 

Finding that the claims were time-barred under the Quiet Title Act’s 

waiver of sovereign immunity, the Court dismissed the Tribes’ claims to quiet 

title in the City Creek and 3.27-acre parcels.  Mem. Decision & Order 

(“Decision”) 11–18, ECF No. 102.  Despite that holding, the Tribes state an 

intent to adjudicate, through the ejectment claim, the United States’ property 

interest in both.  See Pls.’ Resp. in Opp’n (“Resp.”) 5, ECF No. 110 (“the fact-

finder must determine who possesses legal title”).  That adjudication, 

however, would be contrary to the Supreme Court’s interpretation of the 

Quiet Title Act’s limited waiver of sovereign immunity.  The Act “provide[s] 

the exclusive means by which adverse claimants [can] challenge the United 

States’ title to real property.”  Match–E–Be–Nash–She–Wish Band of 

Pottawatomi Indians v. Patchak, 567 U.S. 209, 219 (2012) (quoting Block, 461 

U.S. at 286) (emphasis added).  As a result, the Court’s denial of the United 

States’ motion to dismiss the ejectment claim should not be read as allowing 

a title adjudication otherwise prohibited under the Quiet Title Act. 

Indeed, the Tribes do not seriously dispute that what they intend to do 

here is contrary to Block.  Their only attempt is to claim that “the Supreme 

Court recognized that relief against an individual officer is appropriate where 

the officer’s action is not within the officer’s statutory powers or, if within 
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those powers, only if those powers, or their exercise in the particular case, are 

constitutionally void.”  Resp. at 3 (quoting Block, 461 U.S. at 281) (internal 

quotations omitted).  But the language the Tribes cite is the Supreme Court’s 

discussion of the history of ejectment claims before the Quiet Title Act.  See 

Block, 461 U.S. at 281–82.  In light of that history, Congress intended the 

Quiet Title Act to be the exclusive means by which a claimant could 

adjudicate the United States’ interest in real property.  Id. at 286.  As a 

result, when, as here, a claim is barred by the Quiet Title Act’s statute of 

limitations, the claimant cannot evade the Act’s limited waiver of sovereign 

immunity by pleading an ejectment claim against agency officials.  See id. at 

285.1 

As explained in our motion, Block applies here because the Tribes are 

seeking, in the ejectment claim, to adjudicate the United States’ interest in 

real property.  See U.S. Mem. 8–9, ECF No. 108-1.  “[A] suit that actually 

challenges the federal government’s title, however denominated, falls within 

                                         
1 Our motion also explained why an officers’ suit is not available under the 
Larson-Malone test.  U.S. Mem. at 9 n.2.  Plaintiffs are incorrect to extend 
the test’s requirement that “the officer’s action is not within the officer’s 
statutory powers,” Malone v. Bowdoin, 369 U.S. 643, 647 (1962) (internal 
quotation marks omitted), to any situation in which an officer is alleged to 
have undertaken “wrongful conduct.”  Resp. at 3.  To hold otherwise would 
make the Quite Title Act’s statute of limitations (and Block’s interpretation of 
it) meaningless. 
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the scope of the QTA regardless of the remedy sought.”  Robinson v. United 

States, 586 F.3d 683, 688 (9th Cir. 2009).   

Instead of challenging Block’s reasoning, the Tribes argue that the 

Court should not reconsider its ruling on the ejectment claim at this stage.  

Resp. at 4.  But, of course, if the Court never intended the ejectment ruling to 

resuscitate the Tribes’ title adjudication for the City Creek and 3.27-acre 

parcels, there is nothing to reconsider.  The Court need only clarify that it did 

not intend to rule contrary to Block.  And it would frustrate (not promote) 

efficiency to proceed to discovery on title adjudications for which the Tribes 

appear to acknowledge the Court lacks jurisdiction. 

Even if the Court were to reach the reconsideration question, however, 

the Tribes cite the wrong standard.  The “extraordinary remedy” standard 

upon which the Tribes rely applies to post-judgment motions for 

reconsideration under Rule 59(e).  See Carroll v. Nakatani, 342 F.3d 934, 945 

(9th Cir. 2003).  The applicable rule here—and the one under which the 

United States moved—is Rule 54(b).  Under Rule 54(b), reconsideration can 

be appropriate for numerous reasons, including clear error.  Smith v. Clark 

Cnty. Sch. Dist., 727 F.3d 950, 955 (9th Cir. 2013).  Indeed, a court always 

has discretion to revisit earlier orders before final judgment “for cause seen 

by it to be sufficient.”  City of Los Angeles v. Santa Monica Baykeeper, 254 

F.3d 882, 885 (9th Cir. 2001).  In light of Block, any conclusion that the 
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Tribes can use the ejectment claim to adjudicate the United States’ property 

interest in the City Creek and 3.27-acre parcels is clearly erroneous.  To the 

extent the Court intended that result, the Court should reconsider the 

conclusion. 

II. Even Absent Block, the Tribes Have Not Pled a Viable 
Ejectment Claim as to the City Creek and 3.27-acre Parcels. 

As our motion explained, reconsideration of the ejectment ruling would 

also be appropriate because any claim to eject BLM officials from the City 

Creek parcel is time-barred under the six-year statute of limitations in 28 

U.S.C. § 2401(a).  See U.S. Mem. at 13–16.2  The Court would only reach the 

statute of limitations question if: (1) the Court intended, in ruling on the 

motion to dismiss, that the Tribes could adjudicate the United States’ 

property interest in the City Creek parcel through the ejectment claim; and 

(2) the Court does not reconsider that ruling based on Block. 

Should the Court reach the question, the Tribes do not dispute that 

they were aware of a potential ejectment claim for the City Creek parcel more 

than six years before filing suit.  U.S. Mem. at 13–14 (citing Am. Compl. 

¶¶ 181, 184, 187–89, 191).  The Tribes also do not argue that the accrual date 

should be equitably tolled.  U.S. Mem. at 16.  Instead, the Tribes submit that 

                                         
2 The Tribes do not dispute that no BLM officials “possess” the 3.27-acre 
parcel or that, as a result, the Tribes do not have an ejectment claim with 
respect to that parcel.  See U.S. Mem. at 17. 
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the United States should be equitably estopped from making a statute of 

limitations argument.  Resp. at 6–7.  The Tribes are incorrect. 

Among other things, equitable estoppel against the Government 

requires a showing of “ongoing active misrepresentations or a pervasive 

pattern of false promises.”  Purcell v. United States, 1 F.3d 932, 940 (9th Cir. 

1993) (internal citations omitted).  Here, that would mean that BLM, with 

the purpose of avoiding litigation, would had to have repeatedly and 

intentionally misinformed the Tribes that the United States held the City 

Creek parcel in trust.  Accord Estate of Amaro v. City of Oakland, 653 F.3d 

808, 813 (9th Cir. 2011) (equitable estoppel factors).  The Tribes base their 

equitable estoppel theory on a 2012 letter from the Bureau of Indian Affairs 

Regional Director to the Railroad Company.  Resp. at 6 (quoting Am. Compl. 

¶¶ 232, 239, ECF No. 21).  But the Court has already concluded that the 2012 

letter did not relate to the City Creek parcel.  Decision at 16.  The Tribes do 

not offer any other alleged intentional misrepresentation, let alone a pattern 

of it.  Indeed, the Tribes do not point to a single instance in which the United 

States told the Tribes that the City Creek parcel was held in trust for the 

Tribes’ benefit. 

The Tribes posit that they could not have slept on their rights because 

there has been no final agency action for the Tribes to challenge.  Resp. at 7.  

But the reference is to the pleading requirements for a challenge to agency 
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action under the Administrative Procedure Act.  See 5 U.S.C. § 704; Decision 

at 22–26 (concluding that the Tribes’ breach of trust claim did not state a 

claim under the Administrative Procedure Act).  By the Tribes’ own telling, 

there is no final agency action requirement for a plaintiff to bring an 

ejectment claim against the government (assuming such a claim were 

available).  See Resp. at 4–5 (citing Ada Cnty. Hwy. Dist. v. Total Success 

Investments, LLC, 179 P.3d 323, 332 (Idaho 2008)). 

The Tribes make several other points, none of which address the 

arguments in our present motion.  The Tribes return to the settlement 

agreement that was at issue in the motion to dismiss, even basing the first 

sentence of their response brief on a quote from the Court’s prior ruling on 

the agreement.  Resp. at 2, 5, 8.  But we have not asked the Court to 

reconsider its decision on the settlement agreement’s waiver and release.  

The applicability of that waiver has no bearing on whether the Tribes have 

an ejectment claim, nor on the Quiet Title Act’s statute of limitations. 

The Tribes claim that “[a]t the September 28 hearing, the Government, 

for the first time, disclosed its position that the City Creek parcel is not 

currently held in trust by the U.S. on behalf of the Tribes.”  Resp. at 5.  That 

is simply not true.  The Court has already found that the Tribes have been on 

notice regarding the title status of the City Creek parcel since at least 2004 

because of information the Tribes obtained from the Government.  See 
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Decision at 15, 17.  The Amended Complaint acknowledges the same.  Am. 

Compl. ¶¶ 183–84. 

The Tribes also claim that “the U.S. has not provided any evidence or 

documentation” regarding the current status of the City Creek and 3.27-acre 

parcels.  Resp. at 5.  But we attached to our motion to dismiss some of that 

very information, which BLM provided to the Tribes nearly twenty years ago 

in response to a FOIA request.  See Decision at 15–16.  The Amended 

Complaint cites and attaches some of that information.  See Am. Compl. 

¶¶ 169–91. 

The Tribes claim the United States “suddenly take[s] the position that 

the U.S. does not hold any title to the City Creek parcel.”  Resp. at 6.  But the 

United States has nowhere made that assertion.  Everyone agrees—including 

the Tribes, Am. Compl. ¶ 184—that the United States holds title.  The 

question would be whether the United States holds that title exclusively, or 

holds it in trust for the Tribes.  But deciding that question is an adjudication 

of the United States’ property interest in the parcel, which can only be 

accomplished through the Quiet Title Act.  See Block, 461 U.S. at 286; 

Robinson, 586 F.3d at 688. 

CONCLUSION 

The Court should clarify that its ruling on the ejectment claim (Count 

XVI) was not intended to cover the City Creek and 3.27-acre parcels.  As a 
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result, the only parcels that remain at issue in this case are those identified 

in Counts II, III, and IV.  Alternatively, if the Court intended its ejectment 

ruling to encompass the City Creek and 3.27-acre parcels, the Court should 

reconsider that ruling.  The conclusion is contrary to Supreme Court 

precedent prohibiting an officers’ suit for ejectment when, as here, the 

purpose of that suit is to adjudicate the United States’ interest in real 

property.  In any event, any ejectment claim for the City Creek and 3.27-acre 

parcels is time-barred, and there can be no ejectment claim for the 3.27-acre 

parcel because the Amended Complaint alleges that the United States does 

not possess that parcel. 
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Assistant Attorney General 
 
__s/Kristofor R. Swanson_ ___ 
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