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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF IDAHO 

 
SHOSHONE-BANNOCK TRIBES OF 
THE FORT HALL RESERVATION, 
 
  Plaintiff, 
 vs. 
 
UNITED STATES OF AMERICA, et al., 
 
  Defendants. 

 
Case No. 4:18-cv-285-DCN 
 
PLAINTIFF’S RESPONSE IN 
OPPOSITION TO THE UNITED 
STATES’ MOTION FOR 
CLARIFICATION, OR IN THE 
ALTERNATIVE, 
RECONSIDERATION [Dkt. No. 108] 

 

Plaintiff Shoshone-Bannock Tribes of the Fort Hall Reservation (the “Tribes” or 

“Plaintiff”), submits this response in opposition to Defendant United States’ (the “Government” 

or “Defendant”) Motion for Clarification or, in the alternative, for Partial Reconsideration of the 

Court’s December 16, 2021 Memorandum and Order (Docket. No. 108) (Motion). 
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ARGUMENT 

In the December 16 Memorandum Decision and Order,1 this Court echoed the D.C. 

Circuit’s findings that “given the Tribes claims relate to the boundaries of their reservation, it 

would be imprudent for the court to rule without a full understanding of the land interests created 

through the relevant treaties and congressional acts.”2 This Court identified the remaining factual 

issues concerning the Settlement waiver to be litigated as: 1) whether the Government is holding 

the subject lands in trust for the Tribes, and if not, 2) whether the alleged divestment occurred 

before or after the 2012 Settlement.3  

The Court highlighted the Defendants’ failure to answer whether the Parking Lot, Bus 

Depot, and Credit Union are currently held as trust assets, and “even with respect to the other two 

parcels—the City Creek Trail and the 3.27 Acres—the relevant timeline and present interest 

owners are disputed.”4 The Court found that the Tribes’ ejectment claims also depend on this 

determination—i.e., whether “the plaintiff holds apparent title to the property.”5 

Based on the Court’s solid analysis with regard to the Tribes’ ejectment claims, the Court 

correctly concluded that the Tribes asserted claims against individual federal officers for conduct 

outside their scope of authority. The Government’s motion should be denied because the Court’s 

reasoning and conclusion are sound.  

 

 
1 Dkt. 102. 
2 Id at 8. 
3 Id. 
4 Id. 
5 Id at 27. 

Case 4:18-cv-00285-DCN   Document 110   Filed 02/22/22   Page 2 of 10



 

PLAINTIFF’S RESPONSE TO THE UNITED STATES’ MOTION FOR CLARIFICATION, OR IN THE 
ALTERNATIVE, RECONSIDERATION - 3 

  

I. The District Court’s holding is clear that the Tribes’ properly pled ejectment claims 
against federal officers. 
 

The Government mistakenly relies on Block v. North Dakota6 and Match–E–Be–Nash–

She–Wish Band of Pottawatomi Indians v. Patchak,7 to declare that the Tribes’ ejectment claims 

as to the City Creek parcel and the 3.27 acres should be excluded because the Quiet Title Act 

“provides the exclusive means by which adverse claimants can challenge the United States’ title 

to real property.”8  

In Block v. North Dakota, the Supreme Court recognized that relief against an individual 

officer is appropriate where “the officer’s action is ‘not within the officer’s statutory powers or, if 

within those powers, only if those powers, or their exercise in the particular case, are 

constitutionally void.’”9 In the December 16 Memorandum and Order, this Court expressly 

recognized that exception and noted that the “Complaint alleges that the individual government 

officer Defendants . . . acted outside the scope of their authority.”10  

The Amended Complaint contains several allegations of wrongful conduct by individual 

officers.11 The Court’s reasoning behind allowing the ejectment claims to move forward is clear, 

and further clarification is not needed. Rather than clarification, the Government’s motion seeks 

to avoid accountability or discovery requests related to the Government’s tenuous or inconsistent 

 
6 461 U.S. 273 (1983). 
7 567 U.S. 209 (2012). 
8 Dkt. 108-1 at 5. 
9 461 U.S. at 281 (quoting Malone v. Bowdoin, 369 U.S. 643, 647 (1962)). 
10 Dkt. 102 at 27. 
11 See, e.g., Dkt. 21 ¶ 19 (“The individual government officer Defendants named in 
paragraphs 12-18 and their predecessors acted outside the scope of their authority.”). 
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 positions relative to the status of the subject land. The Government’s discomfort with the Court’s 

conclusion is not a reason for finding fault with the Court’s reasoning.   

II. There is no statute of limitations barring the Tribes’ ejectment claims. 
 

The Government alternatively requests that the Court reconsider its decision regarding the 

ejectment claims as to the City Creek parcel and the 3.27 acres arguing that the claims are time-

barred.12  

As a preliminary matter, reconsideration of a court order is an “extraordinary remedy, to 

be used sparingly in the interests of finality and conservation of judicial resources.”1314 The 

Government has provided no such extraordinary circumstances justifying reconsideration. Before 

addressing the Government’s arguments, the Court should first require the Government to 

articulate the extraordinary circumstances justifying reconsideration, especially in light of the fact 

that the Government has additional procedural opportunities after discovery to raise matters of law 

regarding the ejectment claim.  

In addition, the Government’s arguments in the motion fail on the merits. An action for 

ejectment requires proof of (1) ownership, (2) possession by the defendants, and (3) refusal of the 

 
12 The Tribes maintain the position that the Quiet Title Act claims as to the City Creek 
and 3.27 acre parcels are not time-barred, and the Tribes intend to file their own motion 
for reconsideration requesting the Court to reconsider its denial of the Quiet Title Act 
claims based on the 2004 FOIA response. 
13 Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cir. 2003). 
14 The Tribes will present the extraordinary circumstances requiring reconsideration of 
the Court’s dismissal of the QTA claims in its forthcoming Motion for Reconsideration. 
The Government’s motion presents no such extraordinary circumstances. 
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 defendants to surrender possession.15 The Tribes have been requesting a definite answer as to the 

status of the lands at issue—specifically the City Creek and 3.27 acre parcels—for years.   

As the Court will recall, the Government’s statements made at the hearing held on 

September 28, 2021, is the first time the Tribes have been given a direct answer from its Trustee 

regarding the trust status of the City Creek parcel. At the September 28 hearing, the Government, 

for the first time, disclosed its position that the City Creek parcel is not currently held in trust by 

the U.S. on behalf of the Tribes.16 The U.S. additionally conceded that “[w]hether it should be, 

that’s a question for the merits . . .”17 As to the 3.27 acre parcel, counsel for the U.S. stated, “I 

don’t know if anyone knows today who owns it.”18 Also, despite the numerous requests over the 

years for any documents indicating the U.S. had attempted to extinguish the trust status of the City 

Creek parcel and the 3.27 acre parcel, the U.S. has not provided any evidence or documentation 

supporting this position.  

This new revelation at the hearing opens the door for crucial discovery and factual 

inquiries. For example, if the City Creek parcel is not held in trust for the Tribes, the fact-finder 

must determine who possesses legal title, when and how the City Creek parcel was divested from 

the Tribes, and whether the 2012 Settlement even applies to the City Creek parcel as a non-

monetary non-trust asset.  

The disclosures made at the September 28 hearing also raise serious questions as to whether 

the 2004 FOIA response can be considered notice to the Tribes of an adverse claim to the land by 

 
15 Ada County Highway District v. Total Success Investments, LLC, 145 Idaho 360, 369, 
179 P.3d 323, 332 (2008). 
16 See Dkt. 100, Tr. 69:15-23 (Sept. 28, 2021) (emphasis added). 
17 Id at 69:18-19 (emphasis added). 
18 Id at Tr. 69:21 (Sept. 28, 2021). 
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 the U.S. If the federal Defendants suddenly take the position that the U.S. does not hold any title 

to the City Creek parcel, this casts doubt on what type of notice, if any, the 2004 FOIA response 

provided. If the U.S. did not own or have apparent title to the City Creek parcel it did not have 

standing or authority to put the Tribes on legal notice of ownership status or related Tribal claims. 

It is undisputed that the Tribes have alleged claims against certain United States officers, 

including John Tahsuda III, Twyla Stange, Randy Thompson, Brian Steed, Michael D. Nedd, and 

Peter Ditton. The Tribes have raised allegations that these officers acted beyond their statutory and 

constitutional powers. Thus, because the Tribes brought a claim for ejectment against certain 

federal officials based upon allegations that these individuals acted beyond their statutory and 

constitutional powers, this Court properly denied the Government’s request to dismiss Count XVI 

in the Amended Complaint.  

III. Equitable estoppel precludes the Government from asserting any statute of 
limitations. 
 

Any implication by the Government that its officers have not interfered with the Tribes’ 

rights to litigate an ejectment claim is insincere. Throughout the Amended Complaint and in 

subsequent proceedings, the Tribes have maintained the claims that federal officers have misled 

and induced the Tribes to rely on statements indicating that the federal government supported its 

claims to the Treaty lands.19 The Tribes have specifically alleged that “[t]he Tribes have relied to 

their detriment”20 on statements made by U.S. officials, and that “[t]he United States intended to, 

and actually induced reliance on the part of the Tribes . . .”21 The Tribes diligently and consistently 

 
19 See, e.g., Dkt. 21 ¶¶ 227-54, 260-89. 
20 Dkt. 21 ¶ 232. 
21 Dkt. 21 ¶ 239. 
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 performed and paid for hundreds of hours of legal and administrative efforts to make its case to 

the BIA.22  

Significantly, the Government and the Court could not find a final agency action23 for the 

Tribes to dispute in Court in dismissing particular claims by the Tribes. Accordingly, it cannot be 

possible that, at the same time, the Tribe slept on its rights for 12 years if no judicially reviewable 

final agency action occurred.  

The 1993 railroad relinquishment was likely not judicially reviewable because no agency 

action regarding the land was taken until it was recorded in the BLM’s inventory in 2014, pursuant 

to the exhaustion of administrative remedies rule. Even if the tribes had sued within 12 years of 

1993, the Court would have likely deferred to the BIA’s interpretation and application of the 

applicable laws.  

Moreover, the 2004 FOIA response containing a generic statement could not be legally 

binding on the BIA or the DOI sufficient to allow judicial review. The FOIA request does not 

imply or deny future agency positions regarding the status of the land.24 The Tribes have presented 

adequate allegations demonstrating that it actively sought determinations and meetings with the 

proper federal agency. Federal officials consistently supported, and even advocated the Tribes’ 

rights, until it later quietly changed its own position, requiring the Tribes to bring QTA and 

ejectment actions.  

 

 

 
22 See, e.g., Dkt. 21 ¶¶ 235-54, 260-89. 
23 Dkt. 102, at 22-26. 
24 See Dkt. 77-7, at 21-26. 
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IV. Tribal rights to exclude trespassers reaffirm the ejectment claims. 

 
The right to exclude unwanted trespassers is a fundamental right of landowners. The 

Tribes’ right as a landowner is further strengthened by the sovereign status of Indian Tribes25, the 

Treaty, the Settlement Agreement and two Acts of Congress.  

The Tribes’ Treaty provides enforceable grounds for the Tribes to exclude individuals 

occupying Reservation land without lawful authority. The Treaty with the Eastern Band Shoshoni 

and Bannock, July 3, 1868,26 contains the express promise from the United States that Reservation 

lands were “set apart for the absolute and undisturbed use and occupation” of the Tribes.27 The 

Treaty also contains the United States’ promise and “solemnly agree[ment]” that no unauthorized 

person “shall ever be permitted to pass over, settle upon, or reside [on the Reservation].”28 

The Tribes not only seek to enforce the bargained-for reserved land reversion under the 

2012 Settlement Agreement with the Government, but also two federal statutes that have never 

been repealed or preempted.  The 1882 and 1888 Acts never provided for the conveyance of Tribal 

Treaty lands, and the Government has not shown that any conveyance has occurred. Instead, the 

Acts require automatic reversion to the Tribes, which expressly maintain the Tribal trust land 

status. The Tribes are not aware of any time when the Secretary has expressly given permission to 

convey the disputed parcels to anyone else. 

 
25 See, e.g., Merrion v. Jicarilla Apache, 455 U.S. 130 (1982). 
26 15 Stat. 673, 2 Kappler 1020. 
27 Treaty, Article 2. 
28 Id. 
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 If discovery evidence and this Court’s legal interpretation of the meaning of the 1882 and 

1888 Acts reveal that the City Creek and 3.27 acre parcels are held in trust, then the ejectment 

claims must necessarily stand, and the Tribes must be allowed to eject unwanted trespassers. 

CONCLUSION 

 This Court correctly concluded that the Tribes’ ejectment claims are pled as suits against 

federal officers acting outside the scope of authority. Further, the Government’s arguments that 

the claims are time-barred are inapplicable, and the Government’s Motion for Clarification, or in 

the Alternative, for Reconsideration should be denied. 

 

DATED this 22nd day of February, 2022.  

      ECHO HAWK & OLSEN, PLLC 
 
 
      By: /s/ Mark A. Echo Hawk    
            Mark A. Echo Hawk 
            Attorney for Plaintiff 
 
      SHOSHONE-BANNOCK TRIBES 
 
   
      By: /s/ Bill Bacon     
            William F. Bacon 
            General Counsel 
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 CERTIFICATE OF SERVICE 

I hereby certify that on February 22, 2022, the foregoing was electronically filed through 

the Court’s CM/ECF system, which caused the following counsel to be served by electronic means: 

Kristofor R. Swanson 
US Department of Justice 
kristofor.swanson@usdoj.gov  
 

Syrena C. Hargrove 
US Attorney, District of Idaho 
Syrena.Hargrove@usdoj.gov   
 

Blake G. Hall 
City of Pocatello 
bgh@hasattorneys.com 
 

Julianne P. Blanch 
Union Pacific Railroad Company 
JBlanch@parsonsbehle.com 

Lee Radford 
Union Pacific Railroad Company 
LRadford@parsonsbehle.com  
 

John Cutler 
Union Pacific Railroad Company 
JCutler@parsonsbehle.com 

       
ECHO HAWK & OLSEN, PLLC 

 
       
      /s/ Mark A. Echo Hawk    

Mark A. Echo Hawk 
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