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INTRODUCTION 

The United States and other Federal Defendants seek clarification 

regarding the scope of Tribes’ ejectment claim, for which the Court denied the 

United States’ motion to dismiss.  The question is whether the City Creek 

and 3.27-acre parcels are among those parcels that remain at issue in the 

ejectment claim.  The Court separately found that any claim to quiet title in 

the City Creek and 3.27-acre parcels is time-barred under the Quiet Title Act.  

Thus, allowing the Tribes, through the ejectment claim, to nonetheless 

adjudicate the extent of the United States’ title in those two parcels would be 

contrary to Supreme Court precedent, the statute of limitations, and sound 

policy.  See Block v. North Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 

273, 280–86 (1983).  We do not believe the Court intended that result. 

If the ejectment claim does still include the City Creek and 3.27-acre 

parcels, the Court should reconsider its ruling on the ejectment claim 

pursuant to Federal Rule of Civil Procedure 54(b).   As noted above, allowing 

the ejectment claim to proceed with respect to those two parcels would be 

contrary to Supreme Court precedent.  In any event, the claims would be 

barred by the applicable statute of limitations in 28 U.S.C. § 2401(a).  

Further, the 3.27-acre parcel is not in the possession of any Federal 

Defendant; there is no one to eject. 
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RELEVANT BACKGROUND 

After Plaintiff Shoshone-Bannock Tribes voluntarily dismissed some of 

their claims (ECF No. 73), the operative complaint in this case included nine 

claims against the United States and other Federal Defendants.  See Am. 

Compl. ¶¶ 302–15, 316–424, 438–43, 497–500, ECF No. 21.  Three claims are 

relevant for the present motion.  Count V seeks to quiet title in a parcel the 

parties have called “the City Creek parcel” (Am. Compl. ¶¶ 367–388).  Count 

VI seeks to quiet title in a parcel the parties have called “the 3.27-acre 

parcel” (Am. Compl. ¶¶ 389–409).  Count XVI seeks ejectment and restitution 

of property with respect to the City Creek and 3.27-acre parcels, as well as 

three other parcels that are also the subject of separate claims to quiet title 

(Am. Compl. ¶¶ 497–500).  Those three separate claims to quiet title are in 

Counts II, III, and IV.  See Am. Compl. ¶¶ 316–366. 

The United States moved to dismiss the Amended Complaint.  See ECF 

No. 77.  On December 16, the Court granted, in part, the United States’ 

motion.  See Mem. Decision & Order (“Decision”), ECF No. 102.  As relevant 

here, the Court concluded that the Quiet Title Act preserved the United 

States sovereign immunity for Counts V and VI because the Tribes did not 

bring the claims within the Act’s twelve-year statute of limitation.  See 

Decision at 11–18.  The Court concluded that Counts V and VI accrued when 

the Tribes received information in response to a document request under the 
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Freedom of Information Act in 2004, fourteen years before the Tribes filed 

suit.  Decision at 17. 

The Court, however, rejected the argument that the United States had 

not waived sovereign immunity for the ejectment claim (Count XVI).  See 

Decision at 26–28.  The Court recognized that the ejectment claim would 

involve “determining where apparent title rests.”  Decision at 28.  But the 

Court concluded that the Quiet Title Act is not applicable because the Tribes 

have pled the ejectment claim against the Bureau of Land Management’s 

officers, not the United States.  See Decision at 26–27. 

All told, five claims remain against the United States or other Federal 

Defendants: the three claims to quiet title in the parcels identified in Counts 

II, III, and IV; the ejectment claim (Count XVI); and those portions of Count I 

(for declaratory judgment) that do not relate to claims otherwise dismissed 

(see Decision at 11).  As explained herein, however, the ejectment claim must 

be limited to the parcels at issue in Counts II, III, and IV, and cannot apply 

to the City Creek and 3.27-acre parcels. 

ARGUMENT 

The Court has concluded that the Quiet Title Act preserves the United 

States’ sovereign immunity with respect to claims challenging federal title in 

the City Creek and 3.27-acre parcels.  Thus, in light of the Supreme Court’s 

opinion in Block v. North Dakota, the Court’s ruling on the ejectment claim 
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should not be read to mean that the ejectment claim still includes the City 

Creek and 3.27-acre parcels.  Because the manner in which one interprets the 

Court’s ejectment ruling has significant impacts on the scope of the case and 

any discovery, we seek clarification from the Court.1 

If the Court intended its ejectment ruling to apply to all five parcels at 

issue in the Amended Complaint, the Court should reconsider that ruling and 

dismiss the ejectment claim with respect to the City Creek and 3.27-acre 

parcels.  Federal Rule of Civil Procedure 54(b) allows a court to revise or 

revisit an interlocutory order “at any time before the entry of a judgment,” 

including for reasons of clear error.  Here, any decision allowing for title 

adjudication on the City Creek and 3.27-acre parcels outside of the Quiet 

Title Act—including through an ejectment claim—would be contrary to 

Supreme Court precedent.  In any event, any ejectment claim related to those 

two parcels could not proceed for other reasons. 

I. The Court’s Ruling on the Ejectment Claim Should Not be Read 
as Applying to the City Creek and 3.27-Acre Parcels. 

We base our reading of the Court’s ruling on the ejectment claim—and 

our request for clarification—on three overlapping findings in the Court’s 

                                         
1 We have conferred with Plaintiff’s counsel on the Tribes’ reading of the 
ejectment ruling.  We understand the Tribes’ position to be that, despite 
dismissal of Counts V and VI, the Court’s ejectment ruling resuscitated the 
Tribes’ ability to challenge the United States’ property interest in the City 
Creek and 3.27-acre parcels.   
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ruling on the motion to dismiss.  First, this Court interpreted the Tribes’ 

ejectment claim as necessarily requiring an adjudication of title.  See Decision 

at 28 (“[I]t would be premature to dismiss this claim now on grounds of 

sovereign immunity before determining where apparent title rests.”).  Second, 

the Court dismissed the Tribes’ claims to quiet title in the City Creek and 

3.27-acre parcels (Counts V and VI), finding that the United States had not 

waived sovereign immunity.  Decision at 18.  Third, the Court concluded that 

the ejectment claim could proceed because the Tribes pled the claim against 

BLM officers and not the United States.  Decision at 26–28. 

The Court’s three findings can only be harmonized if one reads the 

Court’s conclusion on the ejectment claim as being limited to the parcels at 

issue in Counts II, III, and IV, and not applying to the City Creek and 3.27-

acre parcels.  Interpreting the Court’s ejectment ruling to apply to the City 

Creek and 3.27-acre parcels would be contrary to Supreme Court precedent 

interpreting the Quiet Title Act. 

The Quiet Title Act allows a plaintiff to name the United States as a 

defendant in a civil action “to adjudicate a disputed title to real property in 

which the United States claims an interest.”  28 U.S.C. § 2409a(a).  The 

statute, however, is not just one optional route for adjudicating the United 

States’ property interest.  The Quiet Title Act (or “QTA”), “provide[s] the 

exclusive means by which adverse claimants [can] challenge the United 
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States’ title to real property.” Match–E–Be–Nash–She–Wish Band of 

Pottawatomi Indians v. Patchak, 567 U.S. 209, 219 (2012) (quoting Block, 461 

U.S. at 286) (emphasis added).  “Adverse claimants” are those who—as the 

Tribes do in their ejectment claim (Am. Compl. ¶ 498)—“themselves assert a 

claim to property antagonistic to the Federal Government’s.”  Patchak, 567 

U.S at 219–20. 

In Block v. North Dakota, the Supreme Court addressed (and rejected) 

the viability of an officer’s suit as a means to challenge the United States’ 

interest in real property.  See 461 U.S. at 280–86.  To understand the Court’s 

reasoning, one must begin (as the Supreme Court did) with the Quiet Title 

Act’s legislative history. 

Historically, an adverse claimant could not sue the United States to 

challenge the United States’ claim to any interest in real property because 

Congress had not waived sovereign immunity.  See id. at 280–81.  As result, 

“[e]nterprising claimants” pursued “the so-called ‘officer’s suit’ as another 

possible means of obtaining relief in a title dispute with the Federal 

Government.”  Id. at 281.  In these suits, “the claimant would proceed against 

the federal officials charged with supervision of the disputed area, rather 

than against the United States.”  Id.  Often, these suits—just as Count XVI is 

here—“would be in ejectment.”  Id.  Over time, however, the Supreme Court 

“made it more difficult for a plaintiff to employ a suit against federal officers 
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as a vehicle for resolving a title dispute with the United States.”  Id. at 282 

(referring to the Larson-Malone test, set forth in Malone v. Bowdoin, 369 U.S. 

643, 646 (1962)). 

“Against this background, Congress considered and passed the QTA in 

1972.  At a hearing on the bill, the officer’s-suit possibility was called to the 

attention of Congress.  The predominant view, however, was that citizens 

asserting title to or the right to possession of lands claimed by the United 

States were ‘without benefit of a recourse to the courts,’ because of the 

doctrine of sovereign immunity.”  Block, 461 U.S. at 282 (footnote omitted).  

Through the QTA, “Congress sought to rectify this state of affairs.”  Id.  The 

original bill “was short and simple.”  Id.  But Congress modified the bill 

before enactment in order to protect several important national interests.  

See id. at 283–84.  Chief among them was a statute of limitations, “to ensure 

that stale claims would not be reopened up to litigation.”  Id. at 283. 

In light of this legislative history, [courts] need not be detained 
long by [a claimant’s] contention that it can avoid the QTA’s 
statute of limitations and other restrictions by the device of an 
officer’s suit.  If [such a] position were correct, all of the carefully-
crafted provisions of the QTA deemed necessary for the protection 
of the national public interest could be averted.  It would require 
the suspension of disbelief to ascribe to Congress the design to 
allow its careful and thorough remedial scheme to be circumvented 
by artful pleading. 

Id. at 284–85 (internal quotations and citation omitted). 
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The Supreme Court continued: “If we were to allow claimants to try the 

Federal Government’s title to land under an officer’s-suit theory, . . . the 

QTA’s twelve-year statute of limitations, the one point on which the 

Executive Branch was most insistent, could be avoided, and, contrary to the 

wish of Congress, an unlimited number of suits involving stale claims might 

be instituted.”  Block, 461 U.S. at 285; see also United States v. Mottaz, 476 

U.S. 834, 846–47 (1986) (reiterating Block’s holding with respect to an 

officer’s suit).  Thus, if the Quiet Title Act’s statute of limitation bars a 

challenge to the United States’ property interest, the courts do not have 

jurisdiction to inquire into the merits of the claimant’s title challenge.  Block, 

461 U.S. at 292; Wilkins v. United States, 13 F.4th 791, 794 (9th Cir. 2021). 

In the present case, this Court relied upon Block in ruling on the 

United States’ motion to dismiss.  See Decision at 12.  Thus, we believe the 

Court necessarily recognized Block’s rejection of the idea that a claimant can 

plead around the Quiet Title Act’s jurisdictional limitations by bringing an 

officer’s suit for ejectment.  The Court cites the Ninth Circuit’s Ritter and 

McClellan cases in its decision on the ejectment claim.  See Decision at 27–28 

(citing Ritter v. Morton, 513 F.2d 942, 945 (9th Cir. 1975), and McClellan v. 

Kimball, 623 F.2d 83, 84 (9th Cir. 1980)).  But both cases pre-date Block.  We 

have not discovered any case since Block in which the Ninth Circuit has 

allowed an adverse claimant to adjudicate the United States’ interest in real 
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property through an officer’s suit.  Accord Alaska v. Babbitt, 75 F.3d 449, 

452–53 (9th Cir. 1995) (interpreting Block to bar state’s to challenge to title 

when pled as an alleged ultra vires action by the Secretary).  Indeed, after 

Block, the Ninth Circuit has held “that a suit that actually challenges the 

federal government’s title, however denominated, falls within the scope of the 

QTA regardless of the remedy sought.”  Robinson v. United States, 586 F.3d 

683, 688 (9th Cir. 2009).2 

In light of the above precedent (and the Court’s reference to it), the 

Court’s conclusion that the ejectment claim can proceed should not be read as 

applying to the City Creek and 3.27-acre parcels.  To read the opinion 

otherwise would mean that the Tribes could adjudicate title on parcels for 

which the Court has separately concluded the United States maintains 

                                         
2 Even if an officer’s suit were available under the circumstances, the United 
States maintains its position that the ejectment claim here does not meet the 
Larson-Malone test.  “[T]he action of a federal officer affecting property 
claimed by a plaintiff can be made the basis of a suit for specific relief against 
the officer as an individual only if the officer’s action is ‘not within the 
officer’s statutory powers or, if within those powers, only if the powers, or 
their exercise in the particular case, are constitutionally void.’”  Malone, 369 
U.S. at 647.  In other words, an officer’s suit is only available where the 
officer’s actions cannot be attributed to the United States.  The Amended 
Complaint does not allege any facts supporting a conclusion that any BLM 
officer has taken an action outside his or her statutory powers, or that any 
officer’s actions were constitutionally void.  See McClellan, 623 F.2d at 86 
(“The McClellans have not alleged facts that, if proved, would show that 
Kimball acted outside his official capacity.  This action for ejectment is 
therefore an action against the United States.” (citations omitted)). 
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sovereign immunity from title adjudication.  That reading would be contrary 

to Supreme Court precedent and we do not believe it is what the Court 

intended.  The only reading of the Court’s ruling on the ejectment claim 

consistent with this well-settled precedent is that the claim can proceed with 

respect to the parcels at issue in Counts II, III, and IV, but not with respect 

to the City Creek and 3.27-acre parcels.  We ask the Court to clarify its ruling 

to that effect.3 

II. If The Ejectment Claim Ruling Covers The City Creek and 3.27-
Acre Parcels, The Court Should Reconsider That Decision. 

To the extent the Court intended its prior ruling on the ejectment claim 

to apply to City Creek and 3.27-acre parcels, the Court should reconsider that 

ruling for three reasons.  First, as explained above, allowing the Tribes to 

challenge the United States’ interest in those parcels outside of the Quiet 

Title Act is contrary to Congressional intent and Supreme Court precedent.   

Second, an ejectment claim is time-barred as to those two parcels.  Third, 

with respect to the 3.27-acre parcel, the Tribes have failed to state a claim 

                                         
3 At present, there is no practical conflict between Block and those portions of 
the ejectment claim applying to the three parcels at issue in Counts II, III, 
and IV.  Because the Court did not dismiss Counts II, III, and IV, any 
otherwise justiciable challenge to the United States’ property interest in 
those three parcels is still at issue in the case.  Should the Court later 
determine that the Tribes do not have a Quiet Title Act claim with respect to 
one or more of parcels at issue in Counts II, III, and IV, the corresponding 
portions of the ejectment claim would need to be dismissed. 
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because the Amended Complaint alleges that the United States does not 

possess the land. 

Under Federal Rule of Civil Procedure 54(b) “any order or other 

decision, however designated, that adjudicates fewer than all the claims or 

the rights and liabilities of fewer than all the parties does not end the action 

as to any of the claims or parties and may be revised at any time before the 

entry of a judgment[.]”  Fed. R. Civ. P. 54(b).  Reconsideration is appropriate 

where, among other reasons, it is necessary to correct a clear error or prevent 

manifest injustice.  Smith v. Clark County Sch. Dist., 727 F.3d 950, 955 (9th 

Cir. 2013).  Clear error occurs when the reviewing court “is left with the 

definite and firm conviction that a mistake has been committed.”  Id. (quoting 

United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)).4 

As detailed above (supra at 4–10), any conclusion that the Tribes could 

adjudicate, through an officer’s suit, the United States’ property interest in 

the City Creek and 3.27-acre parcels is clearly erroneous.  The Court 

determined that the United States has not waived sovereign immunity for 

the claims to quiet title in those two parcels.  And the Supreme Court has 

                                         
4 The Ninth Circuit has also held that, “[a]s long as a district court has 
jurisdiction over the case, then it possesses the inherent procedural power to 
reconsider, rescind, or modify an interlocutory order for cause seen by it to be 
sufficient.”  City of Los Angeles v. Santa Monica Baykeeper, 254 F.3d 882, 885 
(9th Cir. 2001). 
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explicitly rejected the idea that an adverse claimant can plead around the 

Quiet Title Act by bringing an officer’s suit for ejectment.  Block, 461 U.S. at 

284–85. 

Allowing the ejectment claim to proceed with respect to the City Creek 

and 3.27-acre parcels would also be manifestly unjust.  The availability of 

such claims would effectively eviscerate the Quiet Title Act’s strict statute of 

limitations, which Congress included in the Act to provide the United States 

(and the public) with certainty regarding the government’s property 

interests.  See id. at 283.  The Court should therefore reconsider its ruling on 

the ejectment claim and dismiss that claim with respect to the City Creek 

and 3.27-acre parcels. 

Even if the Court were not inclined to revisit its prior decision, 

however, the Court should reconsider and dismiss the ejectment claim with 

respect to the City Creek and 3.27-acre parcels for other reasons.  If an 

ejectment claim outside of the Quiet Title Act were available for either of 

those two parcels, the claim would still be time-barred under the statute of 

limitations in 28 U.S.C. § 2401(a).  Further, the Amended Complaint fails to 

state an ejectment claim with respect to the 3.27-acre parcel because it 

alleges the United States does not possess that parcel; there is no BLM 

official to eject.  See Am. Compl. ¶ 175. 
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A. Any Ejectment Claim Against a BLM Officer for the City 
Creek Parcel Would be Time-Barred. 

Any claim to eject BLM officers from the City Creek parcel is time-

barred.  If the Quiet Title Act and its twelve-year statute of limitations did 

not apply to the ejectment claim, then the statute of limitations would be 

found in 28 U.S.C. § 2401(a).  See Nesovic v. United States, 71 F.3d 776, 778 

(9th Cir. 1995) (describing § 2401(a) as a “catchall statute of limitations”).  

Section 2401(a) bars “every civil action” against the United States “unless the 

complaint is filed within six years after the right of action first accrues.”  28 

U.S.C. § 2401(a).  A claim accrues under § 2401(a) when the plaintiff is 

actually or constructively aware of the wrong such that she could bring suit.  

Shiny Rock Mining Corp. v. United States, 906 F.2d 1362, 1364 (9th Cir. 

1990). 

Here, the Tribes’ claim for ejectment would have accrued when the 

Tribes knew, or should have known, that BLM possessed the City Creek 

parcel.5  See Am. Compl. ¶¶ 498–500 (alleging that Defendants are 

unlawfully in possession of land).  The Amended Complaint alleges that the 

United States has possessed the City Creek parcel since 1989, and that BLM 

has controlled the parcel since at least 1993.  Am. Compl. ¶¶ 181, 184, 187–

                                         
5 The Court has already concluded that the BLM officers are the only federal 
officials identified for purposes of the ejectment claim.  See Decision at 27 
n.11. 
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89.  The Amended Complaint also acknowledges that the Tribes were aware 

of BLM’s control no later than 2004, when the Tribes sent a letter inquiring 

about leases BLM had issued.  Am. Compl. ¶ 191. 

Thus, by the Tribes’ own allegations, they knew no later than 2004 that 

BLM was in possession of the City Creek parcel.  Under 28 U.S.C. § 2401(a), 

the Tribes therefore had until 2010 to file an ejectment claim as to that 

parcel.  But the Tribes did not file suit until 2018.  The ejectment claim with 

respect to the City Creek parcel is therefore time-barred. 

Unlike the Quiet Title Act’s statute of limitations, the Ninth Circuit 

has held that 28 U.S.C. § 2401(a) is not jurisdictional.  See Cedar-Sinai 

Medical Center v. Shalala, 125 F.3d 765, 770 (9th Cir. 1997).  Thus, the 

limitations period is subject to the doctrines of equitable estoppel and 

equitable tolling.  Id.  Neither doctrine applies here. 

First, equitable estoppel is not implicated.  Equitable estoppel “focuses 

primarily on the actions taken by the defendant in preventing a plaintiff from 

filing suit.”  Estate of Amaro v. City of Oakland, 653 F.3d 808, 813 (9th Cir. 

2011) (citation omitted).  “A claim of estoppel against the United States 

creates ‘a heavy burden’ upon the party asserting it.”  United States v. 

Omdahl, 104 F.3d 1143, 1146 (9th Cir. 1997) (citation omitted). 

The party seeking equitable estoppel must plead: “(1) knowledge of the 

true facts by the party to be estopped, (2) intent to induce reliance or actions 
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giving rise to a belief in that intent, (3) ignorance of the true facts by the 

relying party, and (4) detrimental reliance.”  Estate of Amaro, 653 F.3d at 813 

(quoting Bolt v. United States, 944 F.2d 603, 609 (9th Cir. 1991)).  

“Additionally, when estoppel is sought against the government, ‘there must 

be affirmative misconduct (not mere negligence) and a serious injustice 

outweighing the damage to the public interest of estopping the government.’”  

Estate of Amaro, 653 F.3d at 813 (quoting Bolt, 944 F.3d at 609).  The Ninth 

Circuit defines affirmative misconduct as “an affirmative misrepresentation 

or affirmative concealment of a material fact by the government.”  Bolt, 944 

F.2d at 609.  Affirmative misconduct usually requires “ongoing active 

misrepresentations or a pervasive pattern of false promises as opposed to an 

isolated act of providing misinformation.”  Purcell v. United States, 1 F.3d 

932, 940 (9th Cir. 1993) (cleaned up and citation omitted).   

Here, the Amended Complain reveals that the Tribes fail on several 

factors.  For one, they were not ignorant “of the true facts.”  Estate of Amaro, 

653 F.3d at 813.  The Amended Complaint acknowledges that the Tribes 

knew no later than 2004 that BLM was managing the City Creek parcel.  Am. 

Compl. ¶ 191.  Nor does the Amended Complaint allege that the United 

States affirmatively misrepresented or concealed BLM’s management in 

order to convince the Tribes not to file suit.  See Am. Compl. ¶¶ 179–194; 

Bolt, 994 F.2d at 609. 
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Second, the statute of limitations should not be tolled.  “Generally, a 

litigant seeking equitable tolling bears the burden of establishing two 

elements (1) that he has been pursuing his rights diligently, and (2) that 

some extraordinary circumstance stood in his way.”  Pace v. DiGuglielmo, 544 

U.S. 408, 418 (2005).  Extraordinary circumstances have been found to 

include “situations ‘where the claimant has actively pursued his judicial 

remedies by filing a defective pleading during the statutory period, or where 

the complainant has been induced or tricked by his adversary’s misconduct 

into allowing the filing deadline to pass.’”  O’Donnell v. Vencor Inc., 465 F.3d 

1063, 1068 (9th Cir. 2006) (quoting Irwin v. Dep’t of Veterans Affairs, 498 

U.S. 89, 96 (1990)). 

Here, the Tribes did not file their ejectment claim until 2018, at least 

fourteen years after the claim accrued with respect to the City Creek parcel, 

and at least eight years after the statute of limitations in § 2401(a) expired.  

The Amended Complaint does not allege any facts showing that the Tribes 

pursued an ejectment claim for the City Creek parcel between 2004 and 2010, 

let alone that some extraordinary circumstance prevented them from filing 

suit during that period.  Thus, even if the Court intended to include the City 

Creek parcel within its denial of the United States’ motion to dismiss the 

ejectment claim, the Court should reconsider that conclusion because any 

ejectment claim aimed at the City Creek parcel is time-barred.   
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B. Any Ejectment Claim Against a BLM Officer for the 3.27-
Acre Parcel Fails to State a Claim And, In Any Event, 
Would be Time-Barred. 

Any claim to eject BLM officers from the 3.27-acre should be dismissed 

because there is no one to eject.  The Amended Complaint alleges that “[t]he 

3.27 acres of relinquished land is not in the possession of the United States.”  

Am. Compl. ¶ 182.  And the Amended Complaint does not allege that any 

BLM officers are possessing the parcel outside of their statutory or other 

authorities.  BLM officers therefore cannot be among the “Defendants” that 

“are in possession” the 3.27-acre parcel and the subject of the ejectment claim 

for that parcel.  Am. Compl. ¶ 499. 

Further, the Amended Complaint asks the Court for “an Order ejecting 

all Defendants that are currently occupying any right of way under either the 

Act of 1882 or the Act of 1888 that are not being used for railroad purposes.”  

Am. Compl. at 79 (Prayer for Relief ¶ F).  But that request cannot be granted 

with respect to BLM officers and the 3.27-acre parcel if BLM is not in 

possession of that parcel.  The Amended Complaint does not contain 

sufficient factual allegations that (taken as true) could plausibly entitle the 

Tribes’ to their requested relief.  See Bell Atlantic Corp. v. Twombly, 505 U.S. 

544, 554–58 (2007). 

Even if the Tribes had alleged a plausible claim for relief, any 

ejectment claim with respect to the 3.27-acre would also be time-barred 
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under 28 U.S.C. § 2401(a).  The Amended Complaint alleges that the 

Railroad Company relinquished the parcel in 1964, and that the United 

States accepted the relinquishment in 1965.  Am. Compl. ¶¶ 169–173.  The 

Court has already concluded that the Tribes received the relinquishment 

documents in 2004.  Decision at 16–17.  Thus, the Tribes should have been 

aware of any ejectment claim in 2004 (if not earlier), and were required to file 

suit no later than 2010.  See 28 U.S.C. § 2401(a).  As with the City Creek 

parcel, the Amended Complaint does not include any allegations that would 

make equitable estoppel or equitable tolling appropriate here. 

Thus, even if the Court intended to include the 3.27-acre parcel within 

its denial of the United States’ motion to dismiss the ejectment claim, the 

Court should reconsider that conclusion. 

CONCLUSION 

The Court should clarify that its ruling on the ejectment claim was not 

intended to cover the City Creek and 3.27-acre parcels.  As a result, the only 

parcels that remain at issue in this case are those identified in Counts II, III, 

and IV.  Alternatively, if the Court intended its ejectment ruling to 

encompass the City Creek and 3.27-acre parcels, the Court should reconsider 

that ruling.  The conclusion is contrary to Supreme Court precedent 

prohibiting an officer’s suit for ejectment when, as here, the purpose of that 

suit is to adjudicate the United States’ interest in real property.  In any 
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event, any ejectment for the City Creek and 3.27-acre parcels is time-barred, 

and there can be no ejectment claim for the 3.27-acre parcel because the 

Amended Complaint alleges that the United States does not possess that 

parcel. 
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