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REPLY IN SUPPORT OF CITY OF OWASSO’S 

MOTION TO DISMISS AND BRIEF IN SUPPORT 

 

 Plaintiffs’ Response to City of Owasso’s Motion to Dismiss (“Response”) (Doc. 94) fails 

to cure Plaintiffs’ fatally flawed Complaint (Doc. 2). As a matter of law, the Court lacks subject 

matter jurisdiction over Plaintiffs’ claims, and the Plaintiffs have otherwise failed to state a claim 

upon which relief can be granted against the City of Owasso (“Owasso”). Pursuant to Rule 12(b)(1) 

and (6) of the Federal Rules of Civil Procedure, dismissal of the Complaint with prejudice as 

against Owasso is just and proper. Forman v. Davis, 371 U.S. 178, 182 (1962); Ketchum v. Cruz, 

961 F.2d 916, 921 (10th Cir. 1992). 

ARGUMENT AND AUTHORITIES 

 I. THE ABSENCE OF ARTICLE III STANDING  

Owasso respects the rights of any citizen to seek proper redress through the courts. It takes 

issue, however, when sued by those who cannot make any causal connection between their alleged 

injuries and the acts or omissions of Owasso. Such is the case here.  

Indeed, Plaintiffs Response fails to offer any legal authority in opposition to Owasso’s first 

proposition in its Motion to Dismiss (Doc. 87):1 Plaintiffs’ lack Article III standing to proceed 

against Owasso. See generally Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 

119 L. Ed. 2d 351 (1992) (citing Allen v. Wright, 468 U.S. 737, 751, 82 L. Ed. 2d 556, 104 S. Ct. 

3315 (1984)). Plaintiffs bear the burden of establishing the constitutionally minimum elements of 

standing. See Spokeo v. Robins, 136 S. Ct. 1540, 1547 (2016). And, of course, nothing in FED. R. 

CIV. P. 23 alters the threshold requirement of Article III standing in a class action. See Donelson 

                                                           
1 Plaintiffs do cite McGirt, but only for the legally non-substantive purpose of offering an estimate 
of the percentage of Oklahomans who identify as Native Americans. See Response, p. 13 (Doc. 
94).    
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v. United States, 730 Fed. Appx. 597, 601 (10th Cir. 2018) (citing Warth v. Seldin, 422 U.S. 490, 

502, 95 S. Ct. 2197, 45 L. Ed. 2d 343 (1975) (holding hat “Petitioners must allege and show that 

they personally have been injured, not that injury has been suffered by other, unidentified members 

of the class to which they belong and which they purport to represent.”). Plaintiffs failed to make 

the requisite showing in their Complaint, and admit that none of them has been personally injured 

by Owasso. With respect to Plaintiffs’ request for an opportunity to amend, Plaintiffs do not truly 

seek to amend their Complaint. Instead, they seek time to canvas the state to find and solicit 44 

individuals to join this lawsuit as named parties, to cover the 44 Defendants that Plaintiffs failed 

to allege ever “harmed at least one of them.” 1 NEWBURG ON CLASS ACTIONS § 2.5 (5th Ed.) (“In 

multidefendant class actions, the named plaintiffs must show that each defendant has harmed at 

least one of them.”). See Owasso’ Motion, pp. 9-10 (Doc. 87). Dismissal is proper.  

II. THE ABSENCE OF SUBJECT MATTER JURISDICTION. 

Owasso believes Plaintiffs confuse subject matter jurisdiction under the Rooker-Feldman 

doctrine and 28 U.S.C. § 1257(a). As a consequence, Plaintiffs fail to effectively oppose Owasso’s 

second proposition. See Owasso’s Motion, pp. 11-13 (Doc. 87. Plaintiffs’ misunderstanding of, or 

blind hope that the Court will misunderstand, Rooker-Feldman is apparent at the outset of 

Plaintiffs’ opposition to this proposition. Here, Plaintiffs argue that because McGirt was taken by 

the United States Supreme Court directly on appeal from the Oklahoma Court of Civil Appeals, 

McGirt is “self-proving” that the Rooker-Feldman doctrine does not apply. Response, p. 14 (Doc. 

94). Furthermore, Plaintiffs keenly observe that “never once in the [McGirt] Supreme Court 

opinion was the Rooker-Feldman doctrine ever raised.” Id. The simple answer is that Rooker-

Feldman is not mentioned in McGirt because it did not apply there. 

Case 4:20-cv-00346-JB-JFJ   Document 95 Filed in USDC ND/OK on 12/01/20   Page 3 of 13



4 

 

A state court final judgment or decree may be reviewed by the United States Supreme 

Court, by writ of certiorari, pursuant to 28 U.S.C. § 1257(a). See Owasso’s Motion, p. 12 (Doc. 

94). And, in fact, this is precisely how McGirt arrived at the United States Supreme Court: on 

direct appeal from the highest state court of Oklahoma for criminal cases. The Rooker-Feldman 

doctrine takes a negative inference from the explicit language of § 1257(a), and established that 

because appellate review of state court judgments is vested in the United States Supreme Court, 

“it follows that review is not vested in lower federal courts.” Crutchfield v. Countrywide Home 

Loans & Mortg. Elec. Registration Sys., 389 F.3d 1144, 1147 (10th Cir. 2004) (emphasis in 

original).2 Rooker-Feldman was clarified in Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 

U.S. 280, 125 S. Ct. 1517, 161 L. Ed. 2d 454 (2005), where the Court held that the doctrine should 

be “confined to cases of the kind from which the doctrine acquired its name: cases brought by 

state-court losers complaining of injuries caused by state-court judgments rendered before the 

district court proceedings commenced and inviting district court review and rejection of those 

judgments.” Id. at 284 (emphasis added).  

After pointing to McGirt’s explainable lack of any reference to Rooker-Feldman, Plaintiffs 

note that Murphy v. Royal, 875 F.3d 896 (10th Cir. 2017), came to the circuit court from the federal 

district court, without any reference to Rooker-Feldman. Response, pp. 14-15 (Doc. 94). Owasso 

agrees with Plaintiffs’ observation, but disagrees with Plaintiffs’ “because it was not referenced 

there, it doesn’t apply here” analysis. The Rooker-Feldman is a product of federal case law, arising 

out of the judicial interpretation of federal jurisdictional statutes. As such, Congress has the power 

                                                           
2 Although 28 U.S.C. § 1257(a) references “the highest state court of a State,” id., the general 
rule under the Rooker-Feldman is that a state court judgment need not be a final order from the 
state's highest court, but, rather, applies “if the state action has reached a point where neither 
party seeks further action.” Bear v. Patton, 451 F.3d 639, 642 (10th Cir. 642).  
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to create exceptions to the doctrine by legislating jurisdiction of particular matters to the federal 

courts. See Carmona v. Carmona, 603 F.3d 1041, 1051 (9th Cir. 2010) (noting that “Rooker-

Feldman’s jurisdictional bar is one of congressional intent and not constitutional mandate. Where 

Congress explicitly grants exclusive jurisdiction to the federal courts, Rooker-Feldman cannot bar 

collateral review of a state court order in federal court.”). And Congress has done just that in 28 

U.S.C. § 2241, which generally authorizes federal district courts to grant writs of habeas corpus, 

and 28 U.S.C. § 2254, which authorizes federal habeas corpus for persons in custody pursuant to 

state-court judgments. These statutory jurisdictional exceptions—the federal habeas corpus 

process—is precisely how Mr. Murphy was in the federal district and circuit courts, and is why 

and how the Rooker-Feldman doctrine did not apply in Murphy. 

Plaintiffs’ argument that “this Court is not asked to void state court judgments,” Response, 

p. 15 (Doc. 94), is disingenuous. Plaintiffs seek a declaratory judgment and finding that “any action 

by the State of Oklahoma or its political subdivisions is void.” Complaint, p. 2, ¶ 85 (Doc. 2). The 

Rooker-Feldman doctrine precludes a federal action if the relief requested would effectively 

reverse the state court decision or void its holding. Landers Seed Co. v. Champaign Nat'l Bank, 15 

F.3d 729, 732 (7th Cir. 1994), cert. denied, 513 U.S. 811, 130 L. Ed. 2d 20, 115 S. Ct. 62 (1994). 

The Rooker-Feldman doctrine applies here. Dismissal with prejudice is proper.  

III. HECK V. HUMPHREY APPLIES. 

Plaintiffs fail to offer any legal authority to support their bald argument that the law and 

teachings of Heck v. Humphrey do not apply. “[W]hen a state prisoner seeks damages in a § 1983 

suit, the district court must consider whether a judgment in favor of the plaintiff would necessarily 

imply the invalidity of his conviction or sentence.” Heck v. Humphrey, 512 U.S. 477, 487 (1994). 

If the judgment would necessarily imply such invalidity, the complaint must be dismissed unless 
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the plaintiff can demonstrate that the conviction has already been invalidated. Id. See also Parris 

v. Harris, 45 F.3d 383, 384 (10th Cir. 1995); and Graham v. Waters, 805 Fed. Appx. 572, 579 (10th 

Cir. 2020). Plaintiffs effectively concede that their state and municipal convictions were never 1) 

reversed on direct appeal, 2) expunged by executive order, 3) declared invalid by a state tribunal 

authorized to make such determination, or 4) called into question by a federal court's issuance of 

a writ of habeas corpus. This factual and legal reality is fatal to their § 1983 claim. Heck, 512 U.S. 

at 486. Plaintiffs’ attempt to invalidate their state-court and municipal judgments in this forum, 

see Complaint, p. 20, ¶¶ 84, 85 (Doc. 2), should end in the dismissal of their Complaint.  

IV. PLAINTIFFS’ UNDERPLAY THE BREADTH OF THE GTCA. 
 
Although traditionally not grounded in tort or contract, under Oklahoma’s newly-expanded 

definitions and exclusivity provisions of The Governmental Torts Claims Act (“GTCA), Plaintiffs’ 

tenuous “unjust enrichment” claim is subject to and barred by the GTCA. Indeed, under the plain 

language of the statute, a GTCA “tort” is “a legal wrong, independent of contract, involving 

violation of a duty imposed by general law, statute, the Constitution of the State of Oklahoma, or 

otherwise, . . .” OKLA. STAT. tit. 51, § 152(14) (emphasis added). The purposeful breadth of this 

definition is a product of the Oklahoma Legislature’s consistent response to nullify judicial 

expansion of state and local government liability. 

The Oklahoma Supreme Court eliminated common law sovereign immunity in Vanderpool 

v. State, 1983 OK 82, 672 P.2d 1153, but—in so doing—noted its “decision is limited in its effect 

to the heretofore judicially created and recognized doctrine of governmental immunity and is not 

to be taken as in any way rendering ineffective any act of the Legislature in the area of 

governmental immunity.” Id. at ¶ 25. The Oklahoma Legislature took the hint. The next legislative 

session, the Oklahoma Legislature abrogated Vanderpool with a statutory declaration of sovereign 

Case 4:20-cv-00346-JB-JFJ   Document 95 Filed in USDC ND/OK on 12/01/20   Page 6 of 13



7 

 

immunity in the GTCA, while simultaneously providing a very limited waiver of the same as 

identified in the GTCA. OKLA. STAT. tit. 51, § 152.1(A) and (B). Later, in Bosh v. Cherokee 

County Governmental Building Authority, 2013 OK 9, 305 P.3d 994, the court decided that the 

GTCA did not intend to bar tort claims alleging excessive force, in violation of a pre-trial 

detainee’s state constitutional rights. Id. Once again, the Legislature responded. In its next session, 

the Oklahoma Legislature again amended the GTCA’s definition of “tort” to include the alleged 

deprivation of statutory and state constitutional rights; amended the scope of the state’s liability; 

reinforced the exclusivity of the GTCA; and, added a prophylactic provision to protect against 

future judicial interference: 

The liability of the state or political subdivision under The Governmental Tort 
Claims Act shall be exclusive and shall constitute the extent of tort liability of 
the state, a political subdivision or employee arising from common law, statute, 
the Oklahoma Constitution, or otherwise. If a court of competent jurisdiction 
finds tort liability on the part of the state or a political subdivision of the state 
based on a provision of the Oklahoma Constitution or state law other than The 
Governmental Tort Claims Act, the limits of liability provided for in The 
Governmental Tort Claims Act shall apply. 
 

OKLA. STAT. tit. 51, § 153.  

Plaintiffs’ unjust enrichment claim does not arise out of contract, but, rather, arises from 

the alleged “unlawful prosecut[ion]” and violation of the “due process rights of the Tribal 

members” by the Defendants. Complaint (Doc. 2). Plaintiffs’ unjust enrichment claim meets the 

GTCA’s expansive “or otherwise” definition of “tort.” Under the GTCA, Owasso is expressly 

exempts Owasso from liability for any loss or claim arising from the: 

2. Judicial, quasi-judicial, or prosecutorial functions, other than claims for 
wrongful criminal felony conviction resulting in imprisonment provided 
for in Section 154 of this title; . . . 

4. Adoption or enforcement of or failure to adopt or enforce a law, whether 
valid or invalid, including, but not limited to, any statute, charter 
provision, ordinance, resolution, rule, regulation or written policy; 
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5. Performance of or the failure to exercise or perform any act or service 
which is in the discretion of the state or political subdivision or its 
employees; . . . 

11. Assessment or collection of taxes or special assessments, license or 
registration fees, or other fees or charges imposed by law; . . . 

16. Any claim which is limited or barred by any other law; . . . 
30. Acts or omissions done in conformance with then current recognized 

standards; . . . . 
 

OKLA. STAT. tit. 51, § 155. Even if, arguendo, Plaintiffs’ claims were subject to an express GTCA 

waiver of immunity, Plaintiffs failed to comply with the explicit mandatory notice provisions of 

the GTCA. OKLA. STAT. tit. 51, §§ 156 & 157. This, too, is fatal to their claim. Indeed, notice and 

timely commencement of suit are conditions precedent to the right to pursue judgment against a 

political subdivision. Tuffy's, Inc. v. City of Oklahoma City, 2009 OK 4, ¶ 7, 212 P.3d 1158, 1163 

(Okla. 2009). Compliance with the GTCA’s notice provisions must be alleged in the Complaint. 

Mansell v. City of Lawton, 1995 OK 81, ¶ 1, fn. 2, 901 P.2d 826, 828, fn. 2, (Okla. 1995). The 

“district court was without jurisdiction” to hear the GTCA claims if compliance is not alleged in 

the Complaint. Burghart v. Corr. Corp. of Am., 2009 OK CIV APP 76, ¶ 13, 224 P.3d 1278, 1282 

(Okla. Civ. App. 2009). Plaintiffs’ unjust enrichment claim should be dismissed.  

 V. SECTION 14 OF THE CURTIS ACT REMAINS INTACT. 

Plaintiffs’ wishful thinking that Section 14 of the Curtis Act was long ago invalidated by 

Congress is ironically similar to the belief that the Muscogee Creek Nation had long ago been 

disestablished by Congress. Plaintiffs’ assume this to be the case, but come up empty when 

canvassing history for evidence to support their position. In an attempt to rebut Owasso’s 

proposition, Plaintiffs assert that Owasso “has no case law” to interpret the plain language of the 

Curtis Act, or to support its survival from two centuries ago, and call Owasso’s interpretation to be 

“simply their [sic] own view.” Response, p. 17 (Doc. 94).  Their ploy will not work. 
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Plaintiffs cannot identify any case law or Congressional act to directly support their position 

that the plain language of Section 14 does not apply here. And, like their Rooker-Feldman argument, 

Plaintiffs’ reliance upon McGirt and Murphy to illustrate the inapplicability of the Curtis Act is once 

again misplaced. The crimes in McGirt and Murphy, of course, fell under the jurisdiction of the 

Major Crimes Act, but were prosecuted by the State of Oklahoma. Here, Plaintiffs’ challenge traffic 

citations issued by Owasso.3 See Complaint. The distinction is clear. Section 14 of the Curtis Act—

which confers jurisdiction upon municipalities—was factually and legally not in-play in either 

McGirt or Murphy.4  

Plaintiffs’ assertion that Owasso’s interpretation of the Curtis Act, specifically, the survival 

and applicability of Section 14, creates “a patchwork of areas exist[ing] where political subdivisions 

of Oklahoma have jurisdiction but the state itself does not,” see Response, p. 19 (Doc. 94), ignores 

history. Whereas Plaintiffs consider that result to be unthinkable, they can find a kindred spirit with 

the State of Oklahoma. “[W]hat the State considers unthinkable turns out to be easily imagined. 

Jurisdictional gaps are hardly foreign to this area of the law.” McGirt, 140 S. Ct. at 2478.  

These gaps are a product of Congress, incorrect assumptions, and the passage of time. It is 

not for this Court to correct an inconsistency created by Congress to suit Plaintiffs’ desired outcome. 

The legal reality is that “Section 14 of the [Curtis Act] went to lengths to provide for the creation of 

cities and towns and the powers to be exercised by them.” United States v. City of McAlester, Okl., 

604 F.2d 42, 51 (10th Cir. 1979). Congress accomplished this by making everyone “without regard 

                                                           
3 Of course, none of the Plaintiffs allege ever being ticketed, arrested, or charged with any crime 
in Owasso. See Section I, supra. 
4 Indeed, through Section 14 of the Curtis Act, Congress expressly granted municipal jurisdiction, 
and did so precisely because of the existence of the reservations of the Five Civilized Tribes within 
state borders. See Dennee v. Cromer, 114 F. 623 (8th Cir. 1902) (finding a municipal mayor could 
hear a civil contract dispute and an appeal could be taken from the mayor’s judgment). 
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to race” within a municipality’s jurisdiction “subject to all laws and ordinances of such city or town 

governments.” Curtis Act of 1898, § 14. To Plaintiffs’ collective chagrin, Section 14 has not been 

repealed by Congress and remains enforceable. As stated in McGirt, “When interpreting 

Congress’s work in this arena, no less than any other, our charge is usually to ascertain and follow 

the original meaning of the law before us.” McGirt, 140 S. Ct. at 2468. And, “Congress remains 

free to supplement its statutory directions about the lands in question at any time.” Id. at 2481-

2482. Until such time, Section 14 of the Curtis Act remains intact. As a result, Plaintiffs’ Complaint 

is fatally broken. Plaintiffs’ Complaint against Owasso should be dismissed. 

VI. THE INESCAPABLE NECESSITY OF SEEKING POST-CONVICTION RELIEF. 

McGirt is unquestionably a landmark decision. It did not, however, grant Plaintiffs the right 

to ignore Oklahoma’s post-conviction procedural requirements, as Plaintiffs’ boldly claim. 

Response, p. 20 (Doc. 94). In fact, to the contrary, McGirt specifically addresses the need for future 

litigants to follow both state and federal law: 

[M]any defendants may choose to finish their state sentences rather than risk 
reprosecution in federal court where sentences can be graver. Other defendants 
who do try to challenge their state convictions may face significant procedural 
obstacles, thanks to well-known state and federal limitations on postconviction 
review in criminal proceedings. 
 

McGirt, 140 S. Ct. at 2479. See also id. n. 15 (noting its own jurisdiction was dependent upon Mr. 

McGirt’s attempt to first obtain post-conviction relief in state court).  

In Oklahoma, the “postconviction review in criminal proceedings” referenced and required 

by McGirt, is the Oklahoma Uniform Post-Conviction Procedure Act (“OUPCPA”), OKLA. STAT. 

tit. 22, §§ 1080-1089. The OUPCPA “encompasses and replaces all common law and statutory 

methods of challenging a conviction or sentence.” Id. at § 1080 (emphasis added). Suing for money 
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had and received—or simply shouting the word “McGirt”—is not an avenue to skirt around the 

requirements of the OUPCPA. 

With respect to Plaintiffs’ reliance upon Nelson v. Colorado, 581 U.S. ___, 137 S. Ct. 1249 

(2017), this, too, fails to save Plaintiffs’ from complying with the OUPCPA. Ms. Nelson’s conviction 

was overturned and remanded for a new trial. In her second trial, Ms. Nelson was found not guilty. 

The Supreme Court simply held that “Colorado may not presume a person, adjudged guilty of no 

crime, nonetheless guilty enough for monetary exactions.” Id. at 1256 (emphasis original). Here, 

Plaintiffs admitted have been adjudged guilty of various crimes. See Complaint at ¶¶ 6, 7, 20-49, 

56, 59-66, 69, 70, 82, 83, 87, and 95 (Doc. 2). But, unlike Ms. Nelson, Plaintiffs did not appeal or 

seek post-conviction relief, and were not exonerated.   

In another attempt to avoid the requirement to seek post-conviction relief, Plaintiffs claim 

they “do not seek to have the State change their records to reflect that they have not received a 

conviction.” Response, p. 22 (Doc. 94). The fallacy of Plaintiffs’ statement is exposed by their own 

Complaint. Indeed, in their Complaint, Plaintiffs seek a declaration from this Court that Owasso 

convicted Native Americans without jurisdiction (¶ 83); that when a court acts without subject 

matter jurisdiction the action is void members (¶ 84); and, that any action by Owasso is therefore 

void because its municipal court would have lacked jurisdiction (¶ 83). Complaint, pp. 19-20 (Doc. 

2).  

Plaintiffs’ revisionist history of their own pleading tells a tale that should not be rewarded. 

This story should end with the Court entering an Order granting Owasso’s Motion to Dismiss.  
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Dated: December 1, 2020.   Respectfully submitted, 

      HALL, ESTILL, HARDWICK, GABLE, GOLDEN 
       & NELSON, P.C. 
 
      s/ Keith A. Wilkes                                                   . 
      Keith A. Wilkes, OBA #16750 
      320 South Boston Avenue, Suite 200 
      Tulsa, Oklahoma  74103-3708 
      T: 918.584.0400 
      F: 918.594.0505 
      kwilkes@hallestill.com   
 
      ATTORNEYS FOR CITY OF OWASSO 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 1, 2020, I electronically transmitted the foregoing document to 

the Clerk of Court using the ECF System for filing and transmittal of Notice of Electronic Filing 

to the following ECF registrants: 

 Mark Donaldson Lyons 
 John Mikel Dunn 
 Andrew Collier Mihelich 
 Andrew W. Lester 
 Anthony J. Ferate 
 Christopher James Collins 
 Courtney Jo Davis Powell 
 Douglas Allen Wilson 
 Erin Morgan Moore 
 Jacqueline R. Zamarripa 
 Jamison Craig Whitson 
 John Mikel Dunn 
 Michael Shouse 
 Randall John Yates 
 Stefanie Erin Lawson 
 Thomas Adrian LeBlanc 
 Wellon B. Poe, Jr. 
 

☒ I hereby certify that on ___________, 2020, I served the foregoing document by mail on the 

following, who are not registered participants of the ECF System: 

(None) 

 

       /s/ Keith A. Wilkes                                   

       Keith A. Wilkes 
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