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Plaintiffs’ Response [Dkt. No. 77] to Municipalities’1 Motion to Dismiss (the “Response”), 

fails to cure the Complaint’s deficiencies. Plaintiffs do not and cannot state a claim. They do not 

and cannot demonstrate that the Court has subject matter jurisdiction. The Motion to Dismiss (the 

“Motion”) [Dkt. No. 27] should be granted without leave to amend, as any amendment would be 

futile. Foman v. Davis, 371 U.S. 178, 182 (1962) (futility of amendment justifies denial of leave 

to amend); Ketchum v. Cruz, 961 F.2d 916, 921 (10th Cir.1992) (same). 

Plaintiffs misstate the standard of review. Ignoring over ten years of case law, Plaintiffs 

assert the standard of review on a motion to dismiss for failure to state a claim is not Bell Atlantic 

v. Twombly, 550 US 544 (2007). Attempting to justify this misstatement, Plaintiffs assert Twombly 

is limited to Sherman Act cases. See Response at 5. Not only is it well-established that Twombly 

reaches beyond the Sherman Act, but Plaintiffs ignore the Supreme Court’s ruling in Ashcroft v. 

Iqbal, 556 U.S. 662 (2009), where the Supreme Court applied Twombly to a Bivens case. See 

L’Ggrke v. Asset Plus Corp., 2013 WL 3973330, at *1 (N.D.Okla. July 31, 2013) (“Twombly 

articulated the pleading standard for all civil actions”). Of course, a Bivens action is simply “the 

‘federal analog to suits brought against state official under Rev. Stat. § 1979, 42 U.S.C. § 1983.’” 

Iqbal, 556 U.S. at 675-676, quoting Hartman v. Moore, 547 U.S. 250, 254, n. 2 (1999). In fact, 

Twombly may have a greater “bite” in a § 1983 claim. Shed v. Okla. ex rel. Okla. Dep’t of Human 

Services, 2017 WL 1496039, at *2 (E.D.Okla. 2017), citing Robbins v. Okla., 519 F.3d 1242, 1249 

(10th Cir. 2008).  

Plaintiffs wrongly obfuscate the Curtis Act. In response to the Municipalities’ valid 

invocation of Section 14 of the Curtis Act, Plaintiffs seek to confuse the issue. Plaintiffs oddly cite 

                                                 
1 As stated in their Motion to Dismiss, Municipalities present this Reply on behalf of all 
municipalities named in this matter other than the City of Owasso. 
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the Tenth Circuit opinion in Murphy v. Royal, 875 F.3d 896 (10th Cir. 2017) in an effort to equate 

municipal enforcement of municipal laws – petty offenses – to State attempts to prosecute major 

crimes – specified major felonies – despite the provisions of the Major Crimes Act. But, Section 

14 of the Curtis Act and the Major Crimes Act are not especially related for purposes of this case. 

In fact, the Major Crimes Act has no bearing on this case because none of the Plaintiffs has been 

convicted in municipal court of a major crime subject to the Major Crimes Act.2 

More importantly, Plaintiffs ignore the Curtis Act’s specific statutory language when they 

assert there is not “an express provision in Section 14 for municipal or state court jurisdiction.” 

See Response at 9. In actuality, Section 14 gives Municipalities authority to “possess all the powers 

and exercise all the rights of similar municipalities in said State of Arkansas.” Curtis Act of 1898, 

§ 14, 30 Stat. 499, 500 (emphasis added). 

Among other things, the Curtis Act was designed to provide settlers in Indian Territory a 

means by which they might exercise political control over the lands on which they lived. United 

States v. City of McAlester, Okl., 604 F.2d 42, 64 (10th Cir. 1979). “Section 14 of the [Curtis Act] 

went to lengths to provide for the creation of cities and towns and the powers to be exercised by 

them.” Id. at 51. One way the Curtis Act accomplished this was by making everyone “without 

regard to race” within a municipality’s jurisdiction “subject to all laws and ordinances of such 

city or town governments.” Curtis Act of 1898, § 14 (emphasis added). 

Mayors of towns under the Curtis Act have “jurisdiction in all civil and criminal cases 

                                                 
2 McGirt v. State of Oklahoma, ___ U.S. ___, 140 S.Ct. 2452, 2468 (2020), only dealt with 
application of the Major Crimes Act on Mucogee (Creek) Nation lands. This case, however, 
concerns the Cherokee Nation reservation. Complaint, ¶ 6. Contrary to Plaintiffs’ assertions, 
McGirt did not resolve the status of any other reservation, including that of the Cherokee Nation, 
as either established or disestablished. Nor did it resolve anything other than the application of the 
Major Crimes Act, much less the power any of Municipalities to enforce their ordinances. 
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arising within the corporate limits of such cities and towns.” Id. (emphasis added). This 

language does not come from a mere municipal ordinance or a random state law. Section 14 is 

congressionally adopted federal law, which has not been repealed and remains enforceable. As the 

Supreme Court stated in McGirt, “When interpreting Congress’s work in this arena, no less than 

any other, our charge is usually to ascertain and follow the original meaning of the law before us.” 

McGirt, 140 S.Ct. at 2468. Indeed, “Congress remains free to supplement its statutory directions 

about the lands in question at any time.” Id. at 2481-2482. 

Plaintiffs’ assertion that “Defendants have no case law” is inane. In addition to being false, 

it assumes a federal statute needs case law to be effective. Perhaps there is a limited amount of 

case law because municipal jurisdiction under Section 14 is clear and no one has challenged it. 

Equally unavailing is Plaintiffs’ assertion that the Curtis Act would create “a patchwork of areas 

exist[ing] where political subdivisions of Oklahoma have jurisdiction but the state itself does not.” 

See Response at 9. McGirt itself disposes of virtually the identical argument: “But what the State 

considers unthinkable turns out to be easily imagined. Jurisdictional gaps are hardly foreign to this 

area of the law.” McGirt, 140 S.Ct. at 2478. 

Plaintiffs’ fundamental misunderstanding of the law becomes stark when they assert that 

the Curtis Act made “no express provision in Section 14 for … state court jurisdiction.” See 

Response at 9. The reason for that is plain -- the State of Oklahoma did not exist when the Curtis 

Act became law. In adopting the Curtis Act, Congress expressly granted municipal jurisdiction in 

Section 14 and did so precisely because of the existence of the reservations of the Five Civilized 

Tribes. See Dennee v. Cromer, 114 F. 623 (8th Cir. 1902) (finding a municipal mayor could hear 

a civil contract dispute and an appeal could be taken from the mayor’s judgment). Municipal 

jurisdiction predates statehood. It is derived from Congress, not the State.  
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Congress has definitively spoken through Section 14 of the Curtis Act. It has granted 

municipalities authority to enforce their laws and ordinances as to all, “without regard to race.” 

Because of this, the authority of Municipalities under Section 14 to adjudicate violations of 

municipal law remains in effect. The claims against Municipalities must be dismissed. 

Rooker-Feldman prohibits Plaintiffs from asking this court to declare their convictions 

void. Plaintiffs correctly cite no authority for their fallacious proposition that Rooker-Feldman 

does not apply, for no such authority exists. To the contrary, the Tenth Circuit has repeatedly ruled 

that it has “not adopted the ‘void ab initio’ exception” to the Rooker-Feldman doctrine. Tso v. 

Murray, ___ F.Appx. ___, 2020 WL 4200126 (10th Cir. 2020), citing Anderson v. Private Capital 

Grp., 549 F.App'x 715, 717-18 (10th Cir. 2013) (noting that other circuits have declined to adopt 

a “void ab initio” exception).  

Moreover, neither McGirt nor Murphy invalidated any municipal court judgments of 

conviction. Unlike the defendants in McGirt and Murphy, none of the Plaintiffs raised their Tribal 

membership in state court, whether in the municipal court, on appeal from the municipal court, or 

while pursuing post-conviction relief. Plaintiffs cannot simply short-circuit the system by showing 

up in federal court with civil claims alleging they are entitled to a refund of fines they paid pursuant 

to a state court judgment. 

In Normandeau v. City of Phoenix, 2012 WL 621730 (D.Ariz. Feb. 24, 212), plaintiff 

argued that he was not seeking “to ‘undo’ his traffic tickets.” Id. at *4. The court, however, found 

that because plaintiff was asking the court to return “the money he paid them pursuant to a state-

court judgment,” “it would necessarily involve overturning the state-court judgment that deprived 

him of his money in the first place.” Id. The court concluded that the Rooker-Feldman doctrine 

“forbids federal courts from taking such action.” Id. That is exactly the situation here. 
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Moreover, Plaintiffs’ reliance on Cowan v. Hunter, 762 F.App’x 521 (10th Cir. 2019), is 

misplaced. In Cowan, the plaintiff sought money damages, not return of a fine he paid because of 

a state court conviction. While the Court said the money damages claim was not barred by Rooker-

Feldman – that particular claim was not seeking to invalidate the conviction – it nevertheless was 

barred under Heck v. Humphrey. But here, Plaintiffs are seeking a refund of fines they allegedly 

paid pursuant to their state court judgments of conviction. To quote their Response, “This is not a 

damages cases [sic] in the sense of a case of malicious prosecution. It is a case seeking the refund 

of the ill gotten gains from the various defendants.” Response at 15. Rooker-Feldman applies.  

Plaintiffs clearly allege they are seeking a declaration voiding “any conviction or deferred 

adjudication against the members of the Class by the State of Oklahoma or any political 

subdivision[.]” See Complaint, Dkt. No. 1, at 21 (Prayer for Relief). Plaintiffs seek more than just 

disgorgement – they want their convictions vacated and declared void. Contrary to Plaintiffs’ 

position, Rooker-Feldman clearly applies, the Court lacks subject matter jurisdiction, and the 

Complaint should be dismissed. 

Plaintiffs admit to not availing themselves of post-conviction relief. Plaintiffs proudly 

proclaim they did not seek post-conviction relief. Yet, the Oklahoma Uniform Post-Conviction 

Procedure Act (“OUPCPA”), 22 O.S. §§ 1080, et seq., plainly provides that it “encompasses and 

replaces all common law and statutory methods of challenging a conviction or sentence.” 22 O.S. 

§ 1080 (emphasis added). Suing for money had and received is not an appropriate way to make an 

end-run around the OUPCPA.  

Nelson v. Colorado, 137 S. Ct. 1249 (2017) is inapposite. Nelson’s conviction was 

overturned and on retrial she was found not guilty. The Supreme Court simply held that “Colorado 

may not presume a person, adjudged guilty of no crime, nonetheless guilty enough for monetary 
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exactions.” Id. at 1256 (emphasis original). But here, as Plaintiffs themselves plead, Plaintiffs have 

been adjudged guilty of a crime. See Complaint at ¶¶ 6, 7, 20-49, 56, 59-66, 69, 70, 82, 83, 87, and 

95. Paragraph 82 is explicit: “The Plaintiffs have each been made to pay fines and costs following 

convictions or other judgments compelling the payment of monies to the State of Oklahoma or one 

of its political subdivisions.” Id. Unlike Nelson, Plaintiffs have not appealed, have not sought post-

conviction relief, and have not been exonerated. “Once a defendant has been afforded a fair trial 

and convicted of the offense for which he was charged, the presumption of innocence disappears.” 

Herrera v. Collins, 506 U.S. 390, 399 (1993). Here, Plaintiffs themselves now assert they “do not 

seek to have the State change their records to reflect that they have not received a conviction.” See 

Response at 14. They are simply trying to jump the gun, hoping to avoid the pesky step of getting 

their convictions overturned. 

McGirt itself indicates that Plaintiffs must seek municipal court, appellate, or post-

conviction review. Responding to the argument that the Court’s decision might have disastrous 

consequences, the Court replied: 

[M]any defendants may choose to finish their state sentences rather than risk 
reprosecution in federal court where sentences can be graver. Other defendants who 
do try to challenge their state convictions may face significant procedural obstacles, 
thanks to well-known state and federal limitations on postconviction review in 
criminal proceedings. 

 
McGirt, 140 S.Ct. at 2479. See also id. n.15 (noting that the Supreme Court’s jurisdiction in McGirt 

depended on McGirt’s attempt to obtain post-conviction relief in state court in the first place).In 

Oklahoma, a criminal defendant must take affirmative steps to challenge or to obtain a review of 

jurisdiction. See Cravatt v. State, 1992 OK CR 6, 825 P.2d 277.  

Plaintiffs cannot simply skip over those “significant procedural issues.” Oklahoma law, for 

example, provides that a criminal defendant has an “affirmative duty to prove his status as an 
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Indian” in order to show that the court lacks subject matter jurisdiction. State v. Klindt, 1989 OK 

CR 75, ¶ 5, 782 P.2d. 401, 403. “Proof of one’s status as an Indian under federal Indian law is 

necessary before one can claim exemption from prosecution under state law.” Id. See also Riggle 

v. State, 151 N.E.3d 766, 773-774 (Ind.Ct.App. 2020) (holding – citing similar rulings from several 

other jurisdictions – that a criminal defendant bears the burden of proving status as an Indian to 

defeat state court’s subject matter jurisdiction). And, under the OUPCPA: 

 [A]ny person who has been convicted of, or sentenced for, a crime and who 
claims…(b) that the court was without jurisdiction to impose sentence…may 
institute a proceeding under this act in the court in which the judgment and sentence 
on conviction was imposed to secure the appropriate relief. 

 
22 O.S. § 1080.  
 

Plaintiffs may be able to appeal their municipal court convictions. They may be able to 

pursue relief under the OUPCPA. But they cannot ignore applicable law, including procedural 

prerequisites. The claims Plaintiffs raise against Municipalities are barred. 

Plaintiffs fail to satisfy Heck v. Humphrey. Plaintiffs’ attempt to avoid the ruling of Heck 

v. Humphrey is similarly unavailing. No court has ever ruled that any Plaintiffs’ “conviction or 

sentence has been reversed on direct appeal, expunged by executive order, declared invalid by a 

state tribunal authorized to make such determination, or called into question by a federal court’s 

issuance of a writ of habeas corpus[.]” Heck v. Humphrey, 512 U.S. 477, 486-87 (1994). Plaintiffs 

have not alleged and cannot allege that has happened. To be sure, Plaintiffs claim they can ignore 

Heck because of McGirt. But McGirt says no such thing. McGirt does not constitute a ruling 

overturning every, or even any, municipal court conviction. To the contrary, “[t]he only question 

before us, however, concerns the statutory definition of ‘Indian country’ as it applies in federal 

criminal law under the MCA [Major Crimes Act].” McGirt, 140 S.Ct. at 2480. Indeed, Plaintiffs’ 

Complaint specifically seeks a ruling that their judgments of conviction be declared “to be void.” 
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See Complaint, at 21 (Prayer for Relief). 

Miscellany. 

1. Equitable defenses may form the basis for dismissal. Contrary to Plaintiffs’ bold 

declaration, equitable defenses can be the basis for a motion to dismiss. “There is no per se rule 

that affirmative defenses are inappropriate for consideration on a Rule 12(b) motion to dismiss.” 

Strauss v. Angie’s List, Inc., 2019 WL 399910, ¶ 3 (D.Kan. Jan. 31, 2019) (“If the elements of 

laches appear on the face of the complaint, the defendant may move for – and the court may grant 

– dismissal under Rule 12(b)(6).”); see also Landrum v. Tyson, 2011 WL 13217114, at ¶ 1-2 

(C.D.Cal. 2011) (granting Rule 12(b)(6) dismissal where all elements of laches defense were 

apparent from the face of the complaint). As shown in the Motion, equitable defenses such as 

waiver, estoppel, collateral estoppel, res judicata, unclean hands (as already shown, McGirt did 

not somehow undo Plaintiffs’ convictions), and the like bar Plaintiffs’ claims. 

2. Plaintiffs fail to establish standing. Plaintiffs failed to allege basic facts - the 

amount of monies paid for their claim of money had and received, to whom those funds were paid, 

when they were paid, or even that Municipalities actually hold any of the funds. Similarly, 

Plaintiffs failed to allege that any of them sought appellate review or attempted to exercise 

available post-conviction procedures.  

Despite the complete lack of such an allegation in the Complaint, Plaintiffs attempt to 

overcome their deficient pleading by saying Plaintiff Sixkiller did pay fines to Defendant Locust 

Grove. To be sure, they admit Ms. Sixkiller is the only named Plaintiff purportedly prosecuted by 

any of Municipalities. However, review of the Complaint makes clear the allegations Plaintiffs say 

are in the Complaint are not there. 

In Paragraphs 59 – 64, Plaintiffs clearly state that the other Plaintiffs were convicted in 
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district court and that various fines were paid. Paragraph 65, however, the only one involving a 

municipality, makes no such assertion. It sets forth no specific prosecution, no conviction, no fine. 

Plaintiffs have the burden to show standing. They have not done so. The Motion should be granted.  

3. Arguments not raised by Municipalities should be ignored. Throughout their 

Response, Plaintiffs attempt to refute against arguments Municipalities never raised. For example, 

Plaintiffs’ entire Part IX, see Response at 20, involving a fee protest statute, responds to an issue 

Municipalities never asserted. Similarly, Plaintiffs repeatedly urge that Municipalities are estopped 

from arguing against, or are otherwise bound by, words they never said or actions they never took. 

Such arguments or statements should be disregarded.  

4. Requests for affirmative relief are improper. Contrary to LCvR 7.2(e), Plaintiffs 

use their Response to seek affirmative. Yet, a response to a motion “may not also include a motion 

or a cross-motion made by the responding party.” Id. “Generally, requests for affirmative relief 

must be made by a motion, not raised in a response brief.” Everest Indem. Ins. Co. v. Jake’s 

Fireworks, Inc., 335 F.R.D. 330, 336 (D.Kan. 2020). Furthermore, “courts generally do not 

consider claims raised for the first time in response to a dispositive motion.” Montoya v. Newman, 

115 F.Supp.3d 1263, 1276 (D.Colo. 2015), citing Lawmaster v. Ward, 125 F.3d 1341 (10th Cir. 

1997). Plaintiffs’ request to create some kind of “unplead [sic] theories,” see Response at 20, or 

their attempt to affirmatively apply estoppel against Municipalities, see Response at 23 – 24, are 

improper attempts at obtaining affirmative relief. Their attempts to do so should not be considered. 

5. Improper conflation of Municipalities with the State. It is interesting to note how 

often Plaintiffs attempt to conflate Municipalities with the State. Throughout the Response, 

Plaintiffs repeatedly focus on what the State has done, as if that has any bearing on what 

Municipalities have done. For example, they argue that the State of Oklahoma treated the 
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Muscogee (Creek) Nation as a sovereign, as if that somehow implicates Municipalities’ dealings 

with the Cherokee Nation. Response at 22. Other examples are legion – “the State’s position in the 

case at bar,” id. at 13, “the state of Oklahoma requested and received a stay,” id. at 17-18, “[t]he 

State of Oklahoma [] previously represented,” id. at 21, “the actions of the State,”id., at 22, “the 

State was aware of its dealing,” id., “State interactions with the various Indian tribes,” id., “the 

State was behaving,” id. at 23, “the State seems to oblivious to this,” id. at 24. Municipalities are 

not the State. Indeed, the distinction is stark under § 1983, where the State has Eleventh 

Amendment immunity, but Municipalities do not. Monell v. Dep’t of Social Services, 436 U.S. 

658, 691 n. 14 (1978) (“Our holding today is, of course, limited to local government units which 

are not considered part of the State for Eleventh Amendment purposes”). 

Conclusion. Plaintiffs’ entire argument depends on its assertion that McGirt and Murphy 

automatically voided Plaintiffs’ judgments of conviction. But neither McGirt nor Murphy did so. 

Moreover, Section 14 of the Curtis Act specifically empowers Municipalities to enforce their 

municipal ordinances in municipal court. The Rooker-Feldman doctrine bars Plaintiffs’ claims, as 

do the Oklahoma Uniform Post Conviction Procedure Act and the holding of Heck v. Humphrey. 

For these reasons and all of the others contained in Municipalities’ Motion to Dismiss and this 

Reply, Municipalities are entitled to dismissal of Plaintiffs’ Complaint with prejudice. 

Respectfully submitted, 
 

s/Courtney D. Powell     
Andrew W. Lester, OBA No. 5388 
Shannon F. Davies, OBA No. 13565 
Courtney D. Powell, OBA No.1944 
Anthony J. Ferate, OBA No. 21171 

     Spencer Fane LLP 
     9400 N. Broadway Extension, Suite 600 
     Oklahoma City, Oklahoma 73114-7423 
     Telephone: (405) 844-9900 
     Facsimile: (405) 844-9958 
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Christopher Collins cjc@czwlaw.com 
Jamison Whitson jcw@czwlaw.com 
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Stephen Geries sig@czwlaw.com 
Thomas LeBlanc tleblanc@bestsharp.com 
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s/Courtney D. Powell   
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