
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 

 
DEFENDANTS’ KEVIN BUCHANAN, KENNY WRIGHT, MATT BALLARD  

AND STEVE KUNZWEILER’S REPLY IN SUPPORT OF THEIR  
MOTION TO DISMISS AND BRIEF IN SUPPORT 

 
The District Attorneys respectfully submit the following Reply to Plaintiffs’ Response, ([Doc. 

76]). For reasons set forth herein and in the DA’s motion, ([Doc. 24]), this case should be dismissed. 

First and foremost, Plaintiffs continue to misrepresent and expand the scope of McGirt v. Oklahoma to 

cover any crime committed by any Indian on any Indian land. This is simply not what the Supreme 

Court held.1 While there are more errors, the District Attorney’s respond to the following five issues 

raised in Plaintiffs’ Response.  

First, Plaintiffs’ failure to seek any appellate or post-conviction relief is fatal to their claims. 

Here, Plaintiffs jump to the conclusion that they do not need to obtain post-conviction relief as a 

predicate to or substitute for this civil suit. See [Doc. 76 at 21-23].2 In support, however, Plaintiffs put 

                                                            
1 The U.S. Supreme Court was clear that “[e]ach tribe's treaties must be considered on their own terms, 
and the only question [in McGirt] concerns the Creek.” 140 S. Ct. 2452, 2479 (2020). And, unlike here, 
McGirt dealt exclusively with “the statutory definition of ‘Indian Country’ as it applies in federal 
criminal law under the [Major Crimes Act], and often nothing requires other civil statutes or 
regulations to rely on definitions found in the criminal law.” Id. at 2480. McGirt did not extend to 
Plaintiffs’ request for a refund of monies paid for traffic and/or misdemeanor offenses. See [Doc. 24]. 

2 Pages cited in this Reply refer to the ECF numbering at the top of the page.  
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forth two contradictory arguments: (1) there is no conviction to address because the convictions are 

void, and (2) a willingness to accept their criminal convictions on their records. Id. at 22-23. (“Any 

conviction had is void ab initio, there is no conviction to address through post conviction relief …. 

Plaintiffs do not seek to have the State change their records to reflect that they have not received a 

conviction …”.) Plaintiffs’ Response validates that McGirt v. Oklahoma did not clearly void, or 

otherwise automatically overturn or reverse Plaintiffs’ convictions for misdemeanors and/or traffic 

offenses.  

As previously stated, Plaintiffs’ convictions are currently valid. Before Plaintiffs may proceed 

in a federal civil action for monetary relief based upon an invalid conviction or sentence, they must 

show that their convictions have been overturned or reversed. Therefore, the court of conviction must 

first find that it lacked jurisdiction for each Plaintiff prior to an award of civil or equitable remedies.3 

And, in the court of conviction, the burden is on the Plaintiff to present prima facie evidence that 

he/she is an Indian and that the crime was committed in Indian Country. Plaintiffs cannot avoid this 

required step with clever pleading. 

Even so, Plaintiffs offer no case law in support of their post-conviction argument. Id. at 21-

23. Rather, quite the opposite. All cases cited to in Plaintiffs’ Response support the DA’s position that 

plaintiffs must initiate a criminal appeal, a habeas corpus proceeding, and/or post-conviction relief 

proceedings prior to civil relief. Id. For instance, Plaintiffs cite to Cravatt v. State without acknowledging 

that the Oklahoma Court of Criminal Appeals remanded this case to the state district court for an 

evidentiary hearing and that the underlying nature of this case stemmed from a criminal appeal of his 

                                                            
3 As currently pled, the only allegations asserted against a court of conviction is the Mayes County 
District Court. [Doc. 2 at ¶¶ 59-65]. Therefore, DA’s Buchanan, Wright, and Kunzweiler request 
dismissal for failure to plead any sufficient facts of an alleged injury or harm against their respective 
counties. See Bennett v. Passic, 545 F.2d 1260, 1262-63 (10th Cir. 1976) (stating personal participation 
of each named defendant is essential allegation in civil-rights action). 
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conviction. Id. at 21. Plaintiffs also attach a citation to Rice v. Olson without recognizing that the plaintiff 

initiated a habeas corpus proceeding to reverse his conviction, unlike the civil suit at issue here. Id. 

And, Plaintiffs’ use of a 1920’s U.S. Supreme Court case about bankruptcy is completely tenuous to 

support their position that their convictions are void or that they don’t need to pursue post-conviction 

relief. Id.  

Finally, Plaintiffs ignore the post-conviction procedures and underlying posture that Jimcy 

McGirt and Patrick Murphy both used to pursue their federal Major Crimes Act (MCA) claims to 

obtain reversal of their convictions. While Plaintiffs acknowledge that the Plaintiff in Nelson v. Colorado 

“had already obtained post-conviction relief,” they fail to apply that same logical sequence of events 

to this civil suit. Id. at 22. This case should be dismissed, as the posture of the cases relied upon by 

Plaintiffs confirm precedent that Plaintiffs must pursue criminal appellate relief, habeas relief or post-

conviction relief as a predicate to or substitute for this lawsuit.  

Second, Plaintiffs advance a circular argument that would render the Rooker-Feldman doctrine 

a nullity. Plaintiffs argue, without support, that Rooker-Feldman applies only when the state court 

judgment is “valid.” [Doc. 76 at 10] (emphasis supplied by Plaintiffs). Based on that theory, Plaintiffs 

assert that—despite Rooker-Feldman—this Court has jurisdiction to find “all such convictions [void] ab 

initio” because “[t]he judgements at issue here are not [valid].” Id. But, Plaintiffs’ theory cannot be 

given credence. On its face, it grants a federal district court power to review the validity of state court 

judgments, which is not what the U.S. Supreme Court held in the Rooker-Feldman cases. Quite the 

opposite, the doctrine expressly bars federal district courts from doing so when state-court loser’s 

claim that the state court wrongfully entered its judgment. Campbell v. City of Spencer, 682 F.3d 1278, 

1283 (10th Cir. 2012); Erlandson v. Northglenn Mun. Court, 528 F.3d 785, 788 (10th Cir. 2008); Mann v. 

Boatright, 477 F.3d 1140, 1145-46 (10th Cir. 2007). 

Case 4:20-cv-00346-JB-JFJ   Document 85 Filed in USDC ND/OK on 10/14/20   Page 3 of 9



~ 4 ~ 
 

At minimum, Plaintiffs seek a de facto appeal of the state sentencing court’s determination that 

it had jurisdiction. In fact, that is all that there is to this case. It is no more than an appeal of the state 

court’s determination that it had jurisdiction, which is a matter of state law. See Cowan v. Hunter, 762 

F. App'x 521, 523 (10th Cir. 2019) (citing Pittsburg Cty. Rural Water Dist. No. 7 v. City of McAlester, 358 

F.3d 694, 706 (10th Cir. 2004) (“Federal district courts do not sit as appellate forums over state 

courts.”)). It is clear that Plaintiffs treat the federal district court as an appellate forum requesting 

vacatur of their state-court judgments. See [Doc. 2 at ¶¶ 90-95]; prayer for relief. This is precisely the 

sort of request for review barred by Rooker-Feldman. 

Regardless of its label, this is not a Fourteenth Amendment due process claim that can 

undergird a § 1983 challenge. Jones v. Attorney Gen. of California, 280 F. App’x 646, 647 (9th Cir. 2008); 

see also [Doc. 24, 14-16]. Thus, Plaintiffs’ constitutional challenges are also barred under Rooker-

Feldman, as they seek to upset a prior state-court judgment. See Feldman, 460 U.S. at 482-83 (district 

courts have subject-matter jurisdiction to hear general attacks on the constitutionality of a state law 

that was applied against the Plaintiff, but not as-applied challenges); Kenman Eng’g v. City of Union, 314 

F.3d 468, 476 (10th Cir. 2002) (a party may bring a general constitutional challenge to state law if the 

party does not request that the federal court upset a prior state-court judgment applying that law 

against the party) (internal citations omitted). As previously stated, when a plaintiff challenges the 

decision to prosecute and seeks abrogation of the state-court judgment as a remedy, a district court is 

barred from hearing that challenge under Rooker-Feldman. See Mkt. v. City of Garden City, Kansas, 723 F. 

App'x 571, 575 (10th Cir. 2017) (“But Market’s requested relief—money damages and a declaration 

that the sentence lengths were unconstitutional—is an attempt to [overturn or reverse a conviction] 

in everything but name. Her claim is just more cleverly framed to avoid the Rooker-Feldman bar. But 

plaintiffs can’t transform the legal test through creative lawyering. The limitation on upsetting a state-

court judgment isn’t a pleading requirement—it’s substantive.”). 
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On this jurisdictional ground alone, Plaintiffs’ case should be dismissed. 

Third, Plaintiffs’ characterization of the remedies they seek do not control this Court's 

immunity analysis and does not refute the DA’s absolute prosecutorial immunity. [Doc. 76 at 11-13]. 

The Court instead must evaluate the nature of the remedies that the Plaintiffs seek. For this reason, 

Plaintiffs’ attempt to refute prosecutorial immunity for their alleged § 1983 claims because it is not a 

“damages case” is undermined by a plain reading of the Complaint seeking a refund of monies they 

paid for fines and fees. See generally [Doc. 2]. 

Plaintiffs, like the Plaintiff in SFF-TIR, LLC v. Stephenson, calculate their damages as their loss 

rather than the Defendants’ gain from the alleged payment of fines and fees. See 262 F. Supp. 3d 1165, 

1233 (N.D. Okla. 2017); see [Doc. 76 at 15] (“the calculations for what has been wrongly taken is easily 

determined once the class is identified and consists of the sum of fines, court costs, administrative 

fees, assessments, and other monies paid …Court records exist to verify what was paid.”). In SFF-

TIR v. Stephenson, this Court determined that the legal nature of the remedies Plaintiffs sought 

outweighed the equitable nature their claim. Id. at 1234. Similarly, Plaintiffs in this matter seek to 

characterize their remedy as “restitution” and “disgorgement,” but the nature of their remedy is more 

akin to legal restitution, i.e., compensation for their perceived loss rather than for the Defendants' 

purported gain. Id. (referencing 1 Dan B. Dobbs, Dobbs Law of Remedies § 2.6(3), at 154–65 (2d ed. 

1993)). This rings true when examining the calculations that Plaintiffs intend to employ to estimate 

the sum certain of money allegedly owed to the class of plaintiffs. See [Doc. 76 at 15]. 

Still, Plaintiffs’ characterization of their § 1983 relief does not refute the DA’s claim for 

absolute prosecutorial immunity. [Doc. 24 at 13-16]. In response, Plaintiffs’ claim that the DA’s had 

an official custom or policy of prosecuting Indians for offenses allegedly committed in Indian Country 

in violation of their Fourteenth Amendment rights. [Doc. 76 at 11]. The alleged custom of filing 

criminal charges against Indians, filling out arrest warrants, arguing certain bail amounts, negotiating 
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settlement of criminal cases, etc. are all functions the DA allegedly had no right to do. Id. at 12. These 

alleged acts certainly sound like a claim for malicious prosecution, especially since the claims against 

the DA’s stem entirely from their role as District Attorneys in the successful prosecution of Plaintiffs 

in their traffic and/or misdemeanor cases. These alleged actions fall entirely within the category of 

prosecutorial conduct outlined by the Tenth Circuit as any acts performed as part of his or her role as 

a prosecutor and an advocate for the state. See [Doc. 24 at 13-14]; Buckley v. Fitzsimmons, 509 U.S. 259, 

273 (1993). Thus, the district attorneys have met their burden of proof and are entitled to prosecutorial 

immunity for Plaintiffs’ § 1983 claims. 

Fourth, Plaintiffs completely gloss over the DA’s Eleventh Amendment immunity argument 

by simply claiming that the Younger Abstention doctrine is inapplicable. [Doc. 76 at 23]. But, Plaintiffs’ 

request in seeking declaratory judgment to void past convictions or deferred adjudications is 

retrospective in nature and prohibited by the Eleventh Amendment. See Meiners v. Univ. of Kansas, 359 

F.3d 1222, 1232 (10th Cir. 2004); see also Cowan v. Oklahoma, 658 F. App'x 892, 894 (10th Cir. 2016) 

(agreeing with the magistrate judge that the Eleventh Amendment bars Cowan's suit against the State 

of Oklahoma). Because the declaratory relief requested is clearly intended to remedy a past harm – an 

alleged wrongful conviction – Plaintiffs’ request for declaratory judgment is prohibited and this action 

must be dismissed. 

Finally, Plaintiffs do not refute that they come to the Court with unclean hands. In fact, they 

admit that “[e]ach member of the class … committed some crime.” [Doc. 76 at 19]. Nor do they refute 

that these crimes are directly related “to the matter in which [they] seek[] relief.” Cf. Precision Instrument 

Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814 (1945). Indeed, the crime triggered the events that 

led to this case. Their only retort is irrelevant: that Defendants have unclean hands as well. [Doc. 76 

at 19-20]. Unclean hands is a doctrine of equitable disqualification that closes the doors of a court of 
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equity to the party seeking relief regardless of how “improper … the [defendant’s] behavior.” 

Precision Instrument, 324 U.S. at 814. This alone gives this Court discretion to close the doors here. 

Furthermore, Plaintiffs do not refute (or even address) public interest concerns, which gives 

unclean hands an “even wider and more significant” role. [Doc. 76 at 20]. Plaintiffs instead attack a 

strawman arguing that a bank robber should not be excused if he were to put the money to good use. 

Id. But, that is not the sort of public interest concern here. Invoking unclean hands would avert an 

injury to the public, by stopping these offenders from taking an all-at-once dip from multiple public 

funds used to provide vital public services. [Doc. 24 at 21]. That should be dispositive of their state-

law claim. 

And, all parties here were operating under a reasonable mistake of law. Plaintiffs admit that 

they “had no knowledge that the Cherokee Reservation [had] never been disestablished.” [Doc. 76 at 

20]. Thus, Plaintiffs believed that the State had jurisdiction when they broke state law. The State also 

believed that it had jurisdiction.4 Plaintiffs point to the tribal-gaming compacts as evidence that the 

State was not “operating under a reasonable mistake of law.” [Doc. 76 at 25]. But, the basis for these 

compacts—the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq. (IGRA)—only confirms the 

wide-spread understanding at the time that there were no reservations in Oklahoma. The compacts 

are authorized by § 2719(2), which is a special provision of IGRA for Oklahoma tribes. It allows for 

an Oklahoma tribe to conduct Class III gaming “within the boundaries of [its] former reservation” 

under a gaming compact.5 For these reasons, Plaintiffs’ equitable defenses are without merit and their 

state law claims fail. 

 

                                                            
4 Moreover, neither the tribe nor the United States were prosecuting these cases.  
 
5 No doubt the lands on which tribal nations in Oklahoma have operated their casinos are Indian lands 
under 25 U.S.C. § 2703 (4)(B) and they have been recognized as such by the State for decades. But 
Plaintiffs do not allege that their crimes occurred there.  

Case 4:20-cv-00346-JB-JFJ   Document 85 Filed in USDC ND/OK on 10/14/20   Page 7 of 9



~ 8 ~ 
 

CONCLUSION 

For reasons stated herein and in the District Attorney’s Motion to Dismiss, ([Doc. 24]), the 

Court should dismiss all the claims over which it has original jurisdiction. Plaintiffs’ declaratory 

judgment claims are barred by the Eleventh Amendment, which does not permit judgments against 

the named DA’s, in their official capacity, for some alleged violation of federal law in the past. Even 

so, all allegations asserted against the district attorneys fall within the category of prosecutorial conduct 

outlined by the Tenth Circuit that warrants absolute prosecutorial immunity for Plaintiffs’ alleged § 

1983 claims. But, the predicate issue of the underlying validity of Plaintiffs’ criminal convictions for 

traffic and/or misdemeanor offenses must be determined by the court of conviction before this suit 

can commence. For these reasons, amendment would be futile and this case should be dismissed.6 

     Respectfully submitted, 

 /s/Jacqueline R. Zamarripa      
     JACQUELINE R. ZAMARRIPA, OBA #33647 

Assistant Attorney General 
RANDALL J. YATES, OBA #30304 
Assistant Solicitor General  

     Oklahoma Attorney General’s Office 
313 NE 21st Street 
Oklahoma City, OK 73105 
T| (405) 522-4448 

     T| (405) 521-3921  
F| (405) 521-4518 

     Email: Jackie.Zamarripa@oag.ok.gov 
Email: Randall.Yates@oag.ok.gov 
Attorneys for Kevin Buchanan, Kenny Wright, Matt Ballard, and Steve 
Kunzweiler 
 
 
 

                                                            
6 The District Attorney defendants also join the District Court’s position that Plaintiffs’ have requested 
an improper leave to amend, Plaintiffs’ failed to address the Oklahoma Governmental Tort Claims 
Act, and Plaintiffs’ reliance on unnamed class members does not create standing for their alleged 
claims, for reasons set forth in the District Court’s Reply. See [Doc. 84]. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 14th day of October, 2020, I electronically transmitted the 
foregoing document to the Clerk of Court using the ECF System for filing and transmittal of a Notice 
of Electronic Filing to the ECF registrants with entries of appearance filed of record. 
 

/s/Jacqueline R. Zamarripa   
Jacqueline R. Zamarripa 
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