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INTRODUCTION 

The Littlefield Plaintiffs have engaged in this battle against the Mashpee Wampanoag 

Tribe (Tribe) for more than nine years1 to prevent the restoration to the Tribe of a tiny fraction of 

the land the Tribe has inhabited since time immemorial (long before Plaintiffs or the Pilgrims 

lived there).2  They have been unconcerned that their efforts undermine their own City 

government’s explicit support for the establishment of this reservation.3  And in this era of truth 

and healing, Plaintiffs are undisturbed by the knowledge that if they prevail in their effort to 

prevent the Tribe from having reservation land in Taunton, they also necessarily prevent the 

Tribe from having a reservation anywhere else, dooming this Tribe whose ancestors fed the 

Pilgrims on “Thanksgiving” to perpetual landlessness.4   

 Perhaps the Littlefield plaintiffs do not want to live near Native American people as the 

press has reported.5  Or perhaps they simply are willing to be the front for a commercial gaming 

developer who wants to prevent an Indian Tribe from being able to operate a gaming facility in 

 
1 The Littlefields began battling against the Tribe in 2013, generating an enormous amount of paper for submittal to 
Interior, meeting with Interior, engaging in protracted litigation in Littlefield v. Mashpee Wampanoag Tribe, 951 
F.3d 30 (1st Cir. 2020), in Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp. 3d 199 (D.D.C. 2020), and now 
litigating before this Court in this case.   

2 See AR014081-258. 

3 See, e.g., Letter from Thomas Hoye, Jr., Mayor of Taunton, to Donald Laverdure, Acting Assistant Secretary -  
Indian Affairs, and Franklin Keel, Bureau of Indian Affairs Eastern Regional Office Director (Sept. 10, 2012), 
AR011238-39; Letter from Thomas Hoye, Jr., Mayor of Taunton, to Ken Salazar, Secretary of the Department of the 
Interior (Sept. 13, 2012), AR011240-42. 

4 See Dana Hedgpeth, Wampanoag, who helped Pilgrims survive, win rights to tribal lands, The Washington Post 
(Dec. 31, 2021), https://www.washingtonpost.com/history/2021/12/31/wampanoag-tribe-interior-department-
reservation-land/.  

5 See Sean Murphy, Tauton’s casino’s foes will press on, The Boston Globe (June 27, 2016), 
https://www.bostonglobe.com/metro/2016/06/27/taunton-casino-foes-will-
press/L5WVk9nxlv6ciVrS4zNPPI/story.html (“Littlefield and her husband, Dave, said they are not philosophically 
opposed to casino gambling, or even to a casino in Taunton.  What galls them, they said, is the ‘incredible 
arrogance’ the federal government showed in creating an Indian reservation in their backyard, some 50 miles from 
Mashpee headquarters.”  (The Taunton parcel is actually 36 miles from the Mashpee Town parcel.  See Map, 
AR013451-52)). 
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this part of Massachusetts, as also has been reported by the press.6  But their reasons are not 

relevant to the question before this Court – and neither are the temper tantrum of questions7 with 

which the Littlefields open their Reply Brief.  The only question before this Court is whether the 

 
6 See Charles Winokoor, Latest Mashpee Wampanoag land-in-trust decision elicits joy and dismay, The Herald 
News (Sept. 8, 2018), https://www.heraldnews.com/story/news/2018/09/09/latest-mashpee-wampanoag-land-
in/10806770007/.  (Plaintiffs’ attorney Mr. Tennant “said it doesn’t matter that Neil Bluhm and his Chicago-based 
Rush Street Gaming has been paying Tennant’s fees to represent Littlefield and the other plaintiffs. ‘There was an 
alignment of interests,’ Tennant said[.]”).  See also, Non-Indian firm looking to block Mashpee Wampanoag Tribe 
casino, Indianz (Feb. 8, 2016), http://www.indianz.com/IndianGaming/2016/02/08/nonindian-firm-looking-to-
bloc.asp.; Sean Murphy, Taunton’s casino’s foes will press on, The Boston Globe (June 27, 2016), 
https://www.bostonglobe.com/metro/2016/06/27/taunton-casino-foes-will-
press/L5WVk9nxlv6ciVrS4zNPPI/story.html 

7 The holding in Carcieri required a radical change in the way Interior implemented its authority to acquire land in 
trust for Tribes under Section 5 of the Indian Reorganization Act of 1934, 25 U.S.C. § 5108 (IRA).  For 75 years 
after the IRA was enacted, Interior interpreted the statute to allow it to take land in trust for any tribe that was 
federally recognized at the time Interior made the decision to acquire land in trust.  Carcieri changed that, requiring 
Interior to determine whether the tribe for which Interior exercises the Section 5 authority meets one of the three 
definitions of “Indian” in Section 19 of the IRA, 25 U.S.C. § 5129.  There was an effort in the 111th Congress to 
amend the IRA to restore Interior’s ability to implement the statute as it had before Carcieri.  Interior took no 
administrative action to address implementation of Carcieri until the very end of 2010, after Congress failed to enact 
the proposed fix. Only then did Interior issue its first decision based on the first definition of Indian in a December 
17, 2010 decision for the Cowlitz Indian Tribe, a decision that then became the subject of robust litigation in the 
D.C. Circuit.  Confederated Tribes of the Grand Ronde Cmty. of Oregon v. Jewell, 75 F. Supp. 3d 387 (2014); 
Confederated Tribes of the Grand Ronde Cmty. of Oregon v. Jewell, 830 F.3d 552 (D.C. Cir. 2016).  That case was 
not fully resolved – meaning that Interior could not have known for sure whether the administrative test for “under 
federal jurisdiction” applied to Cowlitz would be acceptable to the federal courts -- until the Supreme Court denied 
certiori in 2016.   

Contrary to Plaintiff’s continued allegations that Interior “employ[ed] linguistic gymnastics to try to free the [Tribe] 
from Carcieri” to avoid an under federal jurisdiction analysis (Pl. Rep. at 1), Interior in fact was actively working to 
implement Carcieri, which did not hold that every tribe has to meet the first definition of Indian, but rather that 
every tribe has to demonstrate that it meets one of the IRA’s three definitions of “Indian.”  Interior’s decision to 
move forward with a decision based on the second definition of Indian for Mashpee at the same time that it was also 
developing an administrative test for the first definition of Indian was perfectly reasonable and in fact consistent 
with its general responsibility to fully implement the IRA under all three definitions of Indian.     

Finally, Plaintiffs’ statement that “Interior exhaustively examine[d] the [Tribe’s] historical evidence and twice 
conclude[d] they were not under federal jurisdiction in 1934” (id.) is just not true.  In its 2015 ROD, Interior 
expressly stated that it had not made a determination as to whether the Tribe was under federal jurisdiction in 1934.  
AR0005304-05.  In Interior’s 2018 ROD (which put into final form the mistakenly released 2017 draft), Interior did 
make such a determination, but a federal court determined that Interior’s determination was arbitrary and capricious.  
Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp. 3d 199, 236 (D.D.C. 2020).  Indeed, the Tribe was fully 
aware of the hostility of the Administration at that time towards it, see, e.g., Tanner Stening, Trump tweet about 
Mashpee tribe bill prompts strategy shift, Taunton Daily Gazette (May 8, 2019), 
https://www.tauntongazette.com/story/news/2019/05/08/trump-tweet-about-mashpee-tribe/5211659007/; Melanie 
Zanona and John Bresnahan, House Dems delay votes on tribal bills after Trump lashes out, Politico (May 8, 2019), 
https://www.politico.com/story/2019/05/08/congress-tribal-bills-1311890, and it had little option but to challenge 
the 2018 ROD and explore other alternatives – like whether there was a legal mechanism to protect its reservation 
through placement of a restriction on alienation (“restricted fee proposal,” Pl. Rep. at 1) to try to secure continued 
federal protection for its land.  Mashpee Tribe’s Restricted Fee Proposal (June 26, 2017), AR0004614-16. 
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analysis and conclusions reached by the Department of the Interior (Interior) in its 2021 Record 

of Decision (2021 ROD) were “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law” and therefore violate the Administrative Procedure Act, 5 U.S.C. § 

706(2)(A).   Not only do Plaintiffs fail to offer any real authority to support their claims8 that 

Interior breached this standard, they entirely ignore clear legal authority that contradicts their 

arguments, evidencing a stunning lack of understanding of federal Indian law, of the federal 

government’s well established role as trustee for Indian tribes, and of the measured development 

over time9 of Interior’s and the federal courts’ analysis and implementation of Carcieri v. 

Salazar, 555 U.S. 379 (2009), which was handed down two years after Mashpee filed its original 

application for trust land in 2007.  

Interior acted consistent with its M-Opinion,10 federal case law, its trust responsibility 

towards the Tribe, and the specific direction provided to it by a federal court.  Plaintiffs’ efforts 

must necessarily fail, and their relentless attack on the Tribe must end.  

ARGUMENT 

I. INTERIOR PROPERLY APPLIED THE M-OPINION AND PROPERLY 
CONSIDERED THE COURT’S DIRECTION ON THE CATEGORIES OF 
EVIDENCE ADDRESSED IN THE M-OPINION AND INTERIOR’S PRIOR 
PRECEDENT. 

A. Plaintiffs’ Argument that the 2021 ROD is Arbitrary and Capricious Because it 
Reached Different Conclusions than the 2018 ROD Must be Rejected. 

The D.C. district court fully evaluated the 2018 ROD and its application of the M-

 
8 Plaintiffs have abandoned entirely their Second and Third Causes of Action under the Indian Gaming Regulatory 
Act, 25 U.S.C. §§ 2701 et seq., challenging the 2021 ROD’s analysis of the Tribe’s significant historical connection 
to the Taunton parcel, and the inclusion of two non-contiguous parcels in the Tribe’s “initial reservation.”   

9 See n.7, supra. 

10 M-37029, Memorandum on the Meaning of “Under Federal Jurisdiction” for Purposes of the Indian 
Reorganization Act (Mar. 12, 2014). 
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Opinion to the record evidence, and concluded that the 2018 ROD was arbitrary and capricious.  

Mashpee v. Bernhardt, 466 F. Supp. 3d at 217-33.  The court provided specific direction on the 

different types of evidence Interior had rejected or ignored, remanding to Interior with directions 

to explain whether and why the evidence was probative, and if probative, evaluate the evidence 

“in concert” with other evidence as required by the M-Opinion.  See id.; Mashpee Br. at 3-6.  

Plaintiffs agree with this.  Pl. Rep. at 27.  Following the court’s direction, Interior evaluated the 

different types of evidence consistent with the M-Opinion and, when it did so, it reached 

different conclusions in the 2021 ROD confirming that the Tribe was under federal jurisdiction.   

B. Interior Properly Weighed the Evidence in the Record 

Plaintiffs say the 2021 ROD gave too much weight to various types of jurisdictional 

evidence in the record, and then attempt to dismiss each type of evidence as inadequate, arguing 

that Interior did not describe any federal actions.  Pl. Rep. at 22.  But the decision in the 2021 

ROD is well supported by the record, as well as judicial and administrative precedent.11  

1.  Morse Report.  Plaintiffs rehash their tired argument that the Morse Report is not 

probative evidence under the M-Opinion absent some jurisdiction-conferring action, again 

relying on the 2018 ROD.  Pl. Rep. at 22-23.  But Judge Friedman specifically held that the 

Morse Report was not a mere “compilation” of evidence, underscoring that “Reverend Morse 

made specific recommendations” about how the federal government should treat tribes, including 

Mashpee.  “The making of a recommendation is, in and of itself, an action.”  Mashpee v. 

Bernhardt, 466 F. Supp. 3d at 229, see also Mashpee Br. at 23.  Judge Friedman directed Interior 

to consider the use of the Morse Report in Congress, and by the Secretary of War and the 

 
11 The Tribe addressed in detail Interior’s fulsome and reasonable analysis of the evidence in its opening brief.  
Mashpee Br. at 15-32.  The Tribe addresses here only those categories of evidence that Plaintiffs’ Reply Brief 
argues were given undue weight by Interior. 
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President.  Id. at 230-31.12  The 2021 ROD complies with that direction, specifically analyzing 

the Morse Report’s recommendations against removal and other related federal actions.  See 

2021 ROD at 12-15.13 

2.  Carlisle Evidence.  Plaintiffs mischaracterize Interior’s treatment of tribal members 

attending a federally funded and operated boarding school at Carlisle, insisting attendance of “a 

single child at a BIA school” cannot be the basis for an under federal jurisdiction 

determination.14  Pl. Rep. at 17-18, 31.  However, Interior’s determination was based on the fact 

that at least a dozen Mashpee children attended Carlisle until it was closed in 1918.  See 

Mashpee Br. at 17; 2021 ROD at 17-18.  Plaintiffs also incorrectly assert that Carlisle officials 

did not think Mashpee children belonged there – but the record demonstrates otherwise.  See 

Mashpee Br. at 17-18; AR0008384-90; AR0008402-08.  As Judge Friedman correctly held, the 

M-Opinion requires that Interior treat the education of Mashpee children at Carlisle as probative 

evidence (contrary to Interior’s rejection of the evidence in the 2018 ROD), and view it in 

concert with the other probative evidence to determine whether Mashpee was under federal 

 
12 Plaintiffs argue that the cited House Report pertains only to the Nonintercourse Act and not removal.  But the 
record includes references to the use of the Morse Report by the Secretary of War in making his removal 
recommendations to the President, and the President acting on that recommendation when he transmitted his 
recommendation on removal to Congress.  See, e.g., AR0008533-39, AR0008688-91, AR0008534, AR0008559-63; 
Mashpee Brief at 21; Mashpee v. Bernhardt, 466 F. Supp. 3d at 230. 

13 Plaintiffs, not Judge Friedman, misread Cty. of Amador v. U.S. Dep’t of the Interior, 136 F. Supp. 3d 1193, 1208 
(E.D. Cal. 2015).  Judge Friedman held that Interior’s dismissal of the Morse Report in the 2018 ROD was 
inconsistent with Interior’s treatment of a similar report in Cty. of Amador, where a federal Indian agent prepared a 
similar census of dispossessed tribal members that Interior considered evidence that the Ione Band of Miwok 
Indians (misspelled by Plaintiffs as “Lone” Band), was under federal jurisdiction in 1934.  Plaintiffs argue that 
because the federal government later attempted to acquire land for the Ione Band the earlier census is not, by itself, 
probative evidence – but Judge Friedman dismissed that argument as “beside the point” because it did not address 
Interior’s disparate treatment of similar evidence.  Mashpee v. Bernhardt, 466 F. Supp. 3d at 229-30.  Plaintiffs’ 
halfhearted attempt to challenge the Schoolcraft Report fails for the same reasons.  See id. at 231-32. 

14 Plaintiffs also complain that the M-Opinion is arbitrary and capricious because it does not require continuous 
exercise of federal jurisdiction through 1934.  Pl. Rep. at 31-32.  As explained in the Tribe’s opening brief, this is 
consistent with basic Indian law principles, and every court to consider the two-part test in the M-Opinion has 
upheld its application.  Mashpee Br. at 13, n.15, and 14-15.  Plaintiffs’ criticisms of the M-Opinion are therefore 
baseless (and are barred by judicial estoppel, see Mashpee Br. at 8-10 and infra).  
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jurisdiction.  Mashpee v. Bernhardt, 466 F. Supp. 3d at 222-23.  That is what Interior did.  2021 

ROD at 17-19.  Given Judge Friedman’s decision, the M-Opinion, and judicial and 

administrative precedent recognizing that attendance of individual tribal members at BIA schools 

is evidence that the Tribe was under federal jurisdiction, the ROD’s consideration of the Carlisle 

evidence is reasonable and must be upheld.  See, e.g., Grand Ronde, 75 F. Supp. 3d at 402-404; 

Shawano Cty. v. Acting Midwest Reg’l Dir., 53 IBIA 62, 74 (Feb. 28, 2011); Grand Traverse 

Cty. Bd. of Comm’s v. Acting Midwest Reg’l Dir., 61 IBIA 273, 280-81 (Sept. 25, 2015). 

3.  Census Evidence.  Plaintiffs insist that federal census reports that were not prepared 

by the Indian Office are of no probative value because the M-Opinion only refers to reports 

prepared by the Office of Indian Affairs and Justice Breyer’s concurrence only includes the 

example of enrollment with the Indian Office in 1934.  Pl. Rep. at 23, 29-30.  But the M-Opinion 

does not preclude Interior from considering federal census evidence, and neither does Justice 

Breyer’s concurrence.  Mashpee v. Bernhardt, 466 F. Supp. 3d at 225-27 (Interior must consider 

probative value of all census evidence).  Moreover, in other cases, Interior has considered 

inclusion in federal census counts as evidence that a tribe is under federal jurisdiction.  See, e.g., 

Tunica Biloxi ROD,15 AR0005527-28; see also M-Opinion at 19 (there may be other types of 

actions not specifically mentioned that evidence the federal government’s authority over a tribe).  

Interior properly considered the consistent enumeration of Mashpee tribal members in federal 

census reports between 1850 and 1930, and the listing of 200 Mashpee Indians in the Town of 

Mashpee in the 1910 Indian Population Schedule.  As the 2021 ROD indicates, while the Census 

Office prepared the general federal census rolls, in some cases it relied on evidence prepared and 

 
15 Letter from Bureau of Indian Affairs Acting Dir. Eastern Region to the Honorable Earl Barbry, Sr., Chairman, 
Tunica Biloxi Tribe of Louisiana (Aug. 11, 2011).  AR0005524-43. 
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provided by the Indian Office, 2021 ROD at 23, as did the 1910 Indian Population Schedule.  

Mashpee Br. at 31-32.  Interior also considered the two BIA School Census Reports for Carlisle, 

produced by the Indian Office (Carlisle Superintendent) pursuant to the 1884 Appropriations Act 

directing Indian agents to compile lists of Indians under their charge.  2021 ROD at 24.  The 

ROD reasonably concluded that the census evidence, viewed in concert with other federal 

reports, indicates the Tribe was under federal jurisdiction.  2021 ROD at 25.   

4.  Collier Statement.  Plaintiffs again argue that Interior improperly dismissed a letter 

from Commissioner Collier refusing assistance to a tribal member because he understood 

Mashpee to be under state jurisdiction.  Pl. Rep. at 19-20.  The Tribe responded to these 

arguments in its initial brief, see Mashpee Br. at 39-40, and Plaintiffs provide no direct response 

in their Reply.  The Carcieri Court explicitly stated that, notwithstanding Collier’s role in the 

IRA, it would not defer to Collier’s interpretation of the statute (although agreeing that “now” 

meant in 1934).  Carcieri, 555 U.S. at 390.  Interior properly declined to defer to Collier’s 

statement in the 2021 ROD because, unlike Carcieri, where the Narragansett record was not 

before the Court, see discussion in Part II, Interior has a record of jurisdictional evidence 

regarding Mashpee against which the Collier letter must be weighed as required by the M-

Opinion and Judge Friedman’s remand order.  2021 ROD at 27-29.  Interior’s evaluation of the 

Collier letter is consistent with its evaluation of similar letters in other cases.  For example, a 

1933 Collier letter erroneously stated that the Cowlitz Tribe “was not in existence” because it did 

not have a reservation or funds under government control.  Grand Ronde, 75 F. Supp. 3d at 407-

08; see also Cowlitz ROD, AR057068, AR057079.  Interior considered the letter (and several 

other statements from federal officials disclaiming jurisdiction over Cowlitz) against the other 

evidence in the case, and explained why the totality of the evidence tipped in favor of finding 
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that Cowlitz was under federal jurisdiction.  See id.  This is all that is required under the APA.  

Grand Ronde, 75 F. Supp. 3d at 407-08 (upholding decision as consistent with APA); see also 

Grand Ronde, 830 F.3d at 565 (Collier statement rejected); Village of Hobart v. Acting Midwest 

Reg’l Dir., 57 IBIA 4, 19, 25 (May 9, 2013) (rejecting statement in 1934 Commissioner’s letter 

that Oneida of Wisconsin was not under federal jurisdiction given weight of other evidence); 

New York Oneida ROD,16 AR0005473, AR0005480-81, AR0005497 (federal officials’ 

(including Collier’s) statements show confusion about the interplay of state and federal authority 

over Indian tribes in New York; the record as a whole reflects federal government understanding 

that Oneida was under federal jurisdiction).  See also other cases rejecting federal statements 

disclaiming jurisdiction in Mashpee Br. at 36-37. 

Plaintiffs also append arguments they made to Interior arguing that the IRA’s legislative 

history shows the IRA was not intended to reach Mashpee or other Eastern Tribes.  Pl. Rep. 

Addendum B.17  The cited portions of the IRA legislative history do not support that argument, 

and Interior has rejected it, even in the 2018 ROD.  AR0005104, AR0005107 (confirming that 

tribes in the original thirteen colonies were under federal jurisdiction); see also M-Opinion at 11-

12, 17-18 (legislative history regarding meaning of “under federal jurisdiction” is unclear); 2021 

ROD at 29-30 (federal authority is not supplanted by state relations with tribes), Oneida ROD, 

AR0005480 (same).  Courts have rejected it too.  See, e.g., United States v. John, 437 U.S. 634, 

652-53 (1978) (even when state authority over a tribe goes unchallenged for a long period, 

federal authority is not destroyed); Upstate Citizens for Equal., Inc. v. United States, 841 F.3d 

556, 568 n.14, 570 (2d Cir. 2016) (federal authority, even if not continuous, does not destroy 

 
16 U.S. Dep’t of the Interior, Assistant Secretary-Indian Affairs, Amendment to the May 20, 2008 Record of 
Decision for the Oneida Indian Nation of New York Fee-to-Trust Request (Dec. 23, 2013).  AR0005460-99. 

17 See Mashpee Reply to Plaintiffs’ Submission to Interior (Feb. 28, 2017), AR0007074, AR0007093-95. 
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federal jurisdiction); Grand Ronde, 830 F.3d at 564 (IRA legislative history is unclear).  Indeed, 

in Upstate Citizens, the court specifically rejects the notion that the IRA did not apply to the 

Oneida of New York (an Eastern tribe with significant state relationships), confirming that if 

Congress wants to exclude certain tribes or geographic areas in the IRA, it does so explicitly.  

841 F.3d at 573-74.  Neither the statute nor the legislative history excludes Mashpee.   

C. Interior Properly Considered the Evidence in Concert with Other Evidence.  

Plaintiffs struggle to manufacture error in the 2021 ROD,18 as described above and in the 

Tribe’s opening brief, but Interior carefully considered each of the different types of 

jurisdictional evidence, consistent with the M Opinion and Judge Friedman’s order, provided a 

reasoned analysis as to why the evidence was probative and, when considered in concert with all 

the evidence, concluded that the evidence supported a finding that Mashpee was under federal 

jurisdiction.  Plaintiffs suggest that Interior improperly rejected comparisons to other tribes’ 

evidentiary records, but the ROD demonstrates otherwise.  See, e.g., ROD at 19 (comparison of 

provision of health and social services to Cowlitz); 22 (comparison of federal reports to those in 

Wisconsin Oneida and Ione Band), 24-25 (comparison of census reports to Cowlitz and Ione).  

Plaintiffs’ Reply Brief fails to challenge the McKenney letters, the Tantaquidgeon Report,19 and 

 
18 The ROD also is not “inconsistent” with the examples provided in Justice Breyer’s concurrence simply because 
Mashpee does not have identical contacts with the federal government.  Pl. Rep. at 21.  Breyer offered only 
examples.  Mashpee has more than sufficient evidence of federal jurisdiction described in the ROD.  See Mashpee 
Br. at 13-14. 

19 Plaintiffs do not address the probative value of the Tantaquidgeon Report, other than to argue in the context of the 
letters disclaiming jurisdiction that Interior officials could not be expected to know about an “obscure” report 
completed in 1935.  Pl. Rep. at 20 n.9.  The Tantaquidgeon Report, however, was commissioned by the Indian 
Office in 1934 to provide comprehensive information about the New England tribes and should have been known to 
officials in that Office.  The record also does not support Plaintiffs’ description of the report as “obscure” – in fact 
the Director of Indian Education subsequently visited Mashpee with Gladys Tantaquidgeon and secured federal 
funding for a new school for the “Indian people of Mashpee.”  See Mashpee Br. at 18, n.20. 
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the 1890 Report of the Commissioner of Indian Affairs.20   In sum, the 2021 ROD fully complies 

with the requirements of the APA.  See generally Save our Heritage, Inc. v. F.A.A., 269 F.3d 49, 

60 (1st Cir. 2001) (“[g]auzy generalizations and pin-prick criticisms, in the face of specific 

findings and a plausible result” are insufficient to overcome an agency’s findings); Associated 

Fisheries of Me., Inc. v. Daley, 127 F.3d 104, 109 (1st Cir. 1997) (court cannot substitute its 

judgment for that of the agency). 

II. PLAINTIFFS’ ARGUMENTS BASED ON CARCIERI AND THE IRA FAIL. 

A. Plaintiffs’ Argument that the Supreme Court Made a Binding Determination that 
the Narragansett Tribe Was Not Under Federal Jurisdiction is Wrong 

1. Carcieri Itself Exposes that Plaintiffs Are Wrong. 

Based on isolated snippets taken out of context, Plaintiffs continue to assert that in 

Carcieri the Court decided, based on the Narragansett Indian Tribe’s (Narragansett’s) factual 

record, that Narragansett was not under federal jurisdiction in 1934, and then further argue that 

Mashpee and Narragansett have “identical” histories.  The first is untrue; the second is fantasy.  

Neither support the argument that Carcieri excludes a finding that Mashpee was under federal 

jurisdiction.   

The majority decision in Carcieri did not address the meaning of the “under federal 

jurisdiction” portion of the statutory phrase “now under federal jurisdiction.”  Carcieri, 555 U.S. 

at 388-96.  It had no need to because the United States and Narragansett conceded that the tribe 

was not under federal jurisdiction in 1934.  Id. at 395-96.  Prior to the holding in Carcieri, 

Interior interpreted the IRA as requiring only a showing that a tribe was federally recognized at 

 
20 Plaintiffs only broadly state that the 1890 Report did not include a federal action, but the ROD explains that by 
including Mashpee in the Report, the Commissioner explicitly acknowledged that the Tribe fell within its purview, 
particularly noting that Mashpee maintained tribal relations and authority over its lands, see ROD at 21-22.   
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the time Interior issued a fee-to-trust decision.21  Accordingly, neither Narragansett nor the 

federal government22 had submitted jurisdictional evidence for the record  or briefed the 

question.  The Court held: 

We hold that the term “now under federal jurisdiction” in § 479 [Section 19, now 
codified at § 5129] unambiguously refers to those tribes that were under the 
federal jurisdiction of the United States when the IRA was enacted in 1934.  None 
of the parties, or amici, including the Narragansett Tribe itself, has argued that 
the Tribe was under federal jurisdiction in 1934.  And the evidence in the record 
is to the contrary.  48 Fed. Reg. 6177.  Moreover, the petition for writ of 
certiorari … specifically represented that “[i]n 1934, the Narragansett Indian 
Tribe … was neither federally recognized nor under the jurisdiction of the federal 
government.” …  Under our rules, that alone is reason to accept this as fact for 
purposes of our decision in this case. 

Id. at 395-96 (emphasis added); see also M-Opinion at 3, n.15; also at 17 (the issue of whether 

Narragansett “was ‘under federal jurisdiction’ was not litigated before the [Supreme] Court nor 

had Interior considered that particular question”).   

The Carcieri concurring opinions further undermine Plaintiffs’ argument.  Justice Breyer 

explicitly states that neither Narragansett nor Interior had argued that the Tribe was under federal 

jurisdiction in 1934.  Id. at 399-400.  Justice Souter explains that the Secretary had: 

 … “understood recognition and under Federal jurisdiction at least with respect to 
tribes to be one and the same” … Given the Secretary’s position, it is not 
surprising that neither he nor the Tribe raised a claim that the Tribe was under 
federal jurisdiction in 1934: they simply failed to address an issue that no party 
understood to be present …. The very notion of jurisdiction as a distinct statutory 
condition was ignored in this litigation…. 

Id. at 401 (Souter, J. and Ginsburg, J., concurring in part and dissenting in part).  For that reason 

 
21 See also n.7, supra. 

22 The United States’ Supreme Court brief, see Brief for Respondents, Carcieri v. Kempthorne, No. 07-526, 2008 
WL 3883433 (Aug. 18, 2008), focuses entirely on Interior’s position that tribes eligible for trust land under the IRA 
are those recognized at the time of the trust acquisition, and clarifies that the Tribe’s factual jurisdictional record was 
not before the Court.  The First Circuit’s en banc decision rejected the statutory construction arguments made by the 
State Plaintiffs (that the Tribe must be under federal jurisdiction and recognized in 1934), and devotes only three 
sentences to the Tribe’s history.  497 F.3d 15, 23-32 (1st Cir. 2007) (en banc).   
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he and Justice Ginsburg would have remanded to allow an opportunity to develop evidence that 

Narragansett was under federal jurisdiction.23   

The random statements in the majority opinion based on an undeveloped record are dicta 

that is not binding.  “Dictum constitutes neither the law of the case nor the stuff of binding 

precedent.”  Dedham Water Co., Inc. v. Cumberland Farms Dairy, Inc., 972 F.2d 453, 459 (1st 

Cir. 1992).  Language that can be removed from the opinion without either impairing the 

analytical foundations of the court's holding or altering the result is classic dictum, not binding 

authority.  United States v. Barnes, 251 F.3d 251, 258 (1st Cir. 2001).  That is the case here. 

2. Judicial and Administrative Precedent Analyzing Carcieri Demonstrates 
that Plaintiffs’ Effort to Tie Mashpee to Narragansett Is Wrong. 

 Every court that has considered whether the Carcieri Court made a factual determination 

about whether Narragansett was under federal jurisdiction has said it did not.  See Mashpee v. 

Bernhardt, 466 F. Supp. 3d at 215, n.9 (Supreme Court accepted as fact that Narragansett was 

not under federal jurisdiction in 1934 because the parties did not contest this point); No Casino in 

Plymouth v. Jewell, 136 F. Supp. 3d 1166, 1183-1184 (E.D. Cal. 2015), vacated and remanded 

sub nom., No Casino in Plymouth v. Zinke, 698 F. App'x 531 (9th Cir. 2017) (vacated based on 

standing) (“one might expect Carcieri to address” whether Narragansett was under federal 

jurisdiction in 1934, but none of the parties, including the Tribe, argued that the Tribe was under 

federal jurisdiction); Cent. N.Y. Fair Bus. Ass'n v. Jewell, No. 6:08-cv-0660 (LEK/DEP), 2015 

WL 1400384, at *7 (N.D.N.Y. Mar. 26, 2015), aff'd, 673 F. App’x. 63 (2d Cir. 2016), cert. 

 
23 Concurring opinions routinely and properly are relied upon for guidance in applying a majority opinion.  See 
Rodriguez v. Bennett, 303 F.3d 435, 438-39 (2d Cir. 2002) (Justice Stevens’ concurring opinion made “explicitly 
clear” the “‘Court’s narrow holding’”); Flores v. Demskie, 215 F.3d 293, 304 (2d Cir. 2000) (rejecting broader 
application of Supreme Court case based on Justice O’Connor’s concurring opinion identifying the narrow 
application of majority holding); In re Possible Violations of 18 USC §§ 371, 641, 1503, 564 F.2d 567, 571 (D.C. 
Cir. 1977) (Justice Powell’s concurrence “emphasized” and “elaborated” the majority opinion. 
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denied, 137 S. Ct. 2134 (2017) (the “issue of whether Narragansett was under federal jurisdiction 

in 1934 was conceded and therefore unaddressed by the Court....”) (internal citations omitted); 

Village of Hobart v. Acting Midwest Reg’l Dir., 57 IBIA 4, 11 (given the parties’ stipulation that 

Narragansett was not under federal jurisdiction in 1934, the Court “did not take up the issue of 

how [one] establishes that a tribe was under Federal jurisdiction in 1934”); Shawano Cty., 53 

IBIA at 70 (none of the parties in Carcieri contended that the Narragansett Tribe was “under 

Federal jurisdiction” in 1934; Court did not decide that issue).  Similarly, every decision by 

Interior on this issue has rejected Plaintiffs’ argument, including even the 2018 ROD on which 

Plaintiffs extensively rely.  See 2018 Mashpee ROD at AR0005097 (Carcieri majority did not 

address the meaning of the phrase “under federal jurisdiction” in the IRA because the Court 

concluded that the parties had conceded the issue); 2021 ROD at 4, n.30 (same); Cowlitz ROD at 

AR05706124 (same); see also M-Opinion at 3, n.15 (same). 

Judge Friedman properly read the Carcieri decision and came to the right conclusion.25   

Mashpee v. Bernhardt, 466 F. Supp. 3d at 215 n.9. (emphasis added).  So, too, did Interior.  

Plaintiffs’ argument that the Court made a factual determination relating to Narragansett has 

been roundly rejected. 

B. Plaintiffs’ Argument that Mashpee and Narragansett are “Identical” is Wrong. 

It is impossible to know what jurisdictional evidence Narragansett might have included in 

its record had one been developed.  We do know that no two tribes’ histories can be identical, 

 
24 Dep’t of the Interior, Bureau of Indian Affairs, Record of Decision, Trust Acquisition of, and Reservation 
Proclamation for the 151.87-acre Cowlitz Parcel in Clark County, Washington, for the Cowlitz Indian Tribe (April 
2013) (“Cowlitz ROD”) AR056975-7118. 

25 There can be no dispute that this issue was argued before Judge Freidman, that he ruled against Plaintiffs, and that 
Plaintiffs are therefore are barred from relitigating the matter.  The holding is not a prefatory footnote; it is a finding 
in the analysis portion of Judge Friedman’s opinion and order.  See Mashpee v. Bernhardt, 466 F. Supp. 3d at 215 
n.9.   
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and what is available in the public record makes clear that Mashpee and Narragansett’s histories 

are not.  For example, Mashpee remained in nearly exclusive occupation of its territory and 

continued to govern that territory until the early 1970s, leading Interior to find that Mashpee held 

a reservation in 1934 (which Plaintiffs have failed to address in either of their briefs).  2015 ROD 

at 113-20; 2021 ROD at 9-11.  Narragansett, on the other hand, lost possession of its reservation 

half a century before.26  Plaintiffs’ contrived laundry list of similarities between the two tribes 

includes cultural and geographic facts (language, political alliances, location of aboriginal 

territory) (Pl. Rep. at 7) that are irrelevant to whether Mashpee (or Narragansett for that matter) 

was under federal jurisdiction in 1934, or relate to events that took place before the formation of 

United States (first 5 of Plaintiffs’ 8 bullets, id.) that are equally unrelated to the under federal 

jurisdiction inquiry.  Bullet 6 points out that members of both tribes were made citizens of their 

respective states which does not impact whether the Tribe was under federal jurisdiction.  See 

United States v. Sandoval, 231 U.S. 28, 48 (1913) (“citizenship is not in itself an obstacle to the 

exercise by Congress of its power to enact laws for the benefit and protection of tribal 

Indians.…”).  Bullet 7 just repeats an argument (that Mashpee was treated “at all times as a ward 

of the state and not the federal government”) already soundly rejected in Interior’s administrative 

decisions and case law.  Mashpee Br. at 36, n.45, and cases cited therein; see also 2021 ROD at 

29-30.  (Conversely, whether Narragansett was “at all times a ward of the state” is unclear 

because that record has never been developed.)  Bullet 8 points out that both tribes brought 

unsuccessful land claims – but so have other federally recognized tribes that later were found to 

 
26 Bureau of Indian Affairs, Recommendation and Summary of Evidence for Proposed Finding for Federal 
Acknowledgment of the Narragansett Indian Tribe of Rhode Island Pursuant to 25 CFR 83, 4 (July 29, 1982), 
https://www.bia.gov/sites/default/files/dup/assets/as-ia/ofa/petition/059_nargst_RI/059_pf.pdf. 
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have been under federal jurisdiction in 1934.27   

C. The Statute and the Regulations Define “Tribe;” the “Montoya Test” is Irrelevant 

Section 19’s first definition of Indian includes members of a “recognized Indian tribe 

now under federal jurisdiction.”  25 U.S.C. § 5129 (emphasis added).  Plaintiffs insist that 

“Congress did not separately define ‘tribe.’”  They argue, therefore, that “there is only one28 legal 

definition of a tribe that Congress could employ:  the Montoya29 common law test[,]” and “under 

that test, the Mashpee were not a tribe in 1934.”  Pl. Rep. at 21, 22 (emphasis added).30 

Plaintiffs ignore that in Section 19 (the only definitional section in the IRA) Congress 

directed that “tribes” are those that are “recognized.”31  This statutory language necessarily 

controls.  See United States v. Locke, 471 U.S. 84, 98 (1985) (“reference to common law 

conceptions … is not to be applied in defiance of a statute’s overriding purpose and logic”).  

 
27 See, e.g., City of Sherrill v. Oneida Indian Nation of NY, 544 U.S. 197 (2005) (New York Oneida Nonintercourse 
Act claims barred by equitable defenses, nevertheless in Upstate Citizens for Equal., Inc. v. United States, 841 F.3d 
556, 577 (2d Cir. 2016), the court upheld Interior’s determination that New York Oneida was under federal 
jurisdiction in 1934); Stockbridge-Munsee Community v. New York, 756 F.3d 163 (2d Cir. 2014) (equitable 
principles of laches, acquiescence, and impossibility barred Indian tribe's claims, brought under 
the Nonintercourse Act and other theories), nevertheless in Shawano County, 53 IBIA at 75-76, the court found that 
Stockbridge-Munsee was under federal jurisdiction in 1934.  

28 The 1901 Montoya analysis (Montoya v. United States, 180 U.S. 261, 266 (1901)) was hardly the “only” test or 
indicator of tribal existence in 1934, as is illustrated in the leading scholarly treatise on federal Indian law published 
in 1942, Cohen’s Handbook of Federal Indian Law (Cohen, 1942 ed.).  See generally Chapter 14, the Legal Status of 
Indian Tribes, Sections 1 (Tribal Existence) and 2 (Termination of Tribal Existence) at 268-273. 

29 In Montoya, the Court had to determine whether a particular group of individual Indians constituted a “tribe” or 
“band” separate from the rest of their tribe for the purposes of the Indian Depredations Act.  See also Cohen, 1942 
ed. at 270.   

30 Plaintiffs also include a confused discussion (Pl. Rep. Addendum B n. 8) relating to whether Interior should have 
considered various dictionary definitions of “tribe” and “recognition” in its M-Opinion. Given the highly specialized 
nature of Indian law, the federal government’s unique responsibility as a trustee for Indian tribes, and the exclusive 
role that Congress and the Executive play in according recognition to Indian tribes, how or why these generic 
dictionary definitions would be relevant to understanding Indian law terms of art is unexplained by Plaintiffs. 

31 Even if a court were to find that the definition of tribe in the phrase “recognized Indian tribe” is ambiguous, the 
Indian canon of construction would apply, and require an interpretation that favors the Tribe.  See County of Yakima 
v. Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S. 251, 269 (1992) (quoting Montana v. 
Blackfeet Tribe, 471 U.S. 759, 766 (1985) “[S]tatutes are to be construed liberally in favor of the Indians, with 
ambiguous provisions interpreted to their benefit.”  This canon was controlling even when the IRA was enacted in 
1934.  See United States v. Nice, 241 U.S. 591, 599 (1916). 
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Plaintiffs also ignore that Interior’s regulations in 25 C.F.R. Part 151 implementing its IRA 

Section 5 authority define “tribe” as one that is recognized:  “Tribe means any Indian tribe, band, 

nation, pueblo, community, rancheria, colony, or other group of Indians … which is recognized 

by the Secretary…”).  25 C.F.R. § 151.2(b).  Plaintiffs fail to cite any relevant authority to the 

contrary.  Plaintiffs’ effort to graft a common law test onto the statutory language must be 

rejected.  See M-Opinion at 23-26; see also Grand Ronde, 830 F.3d at 559-63. 

Plaintiffs’ companion argument that a tribe must demonstrate that it existed as a “tribe” in 

1934 under the common law Montoya test also is entirely unsupported by regulatory and case 

law, the M-Opinion or agency practice in the years immediately following enactment of the IRA.  

Justice Breyer explicitly rejected the idea that a tribe has to prove existence in 1934 to qualify for 

the IRA, Carcieri, 555 U.S. at 398 (Breyer, J., concurring) (“Similarly, in 1934 the Department 

thought that the Grand Traverse Band of Ottawa and Chippewa Indians had long since been 

dissolved.  But later the Department recognized the Tribe, considering it to have existed 

continuously since 1675.”)32 (internal citations omitted).  Interior’s M-Opinion incorporates 

Justice Breyer’s guidance and is bolstered by the Grand Ronde holdings.33  M-Opinion at 3-4 

(discussing Justice Breyer’s guidance on the Stillaguamish, Grand Traverse and Mole Lake 

tribes, none of which were understood to have existed in 1934 but all were later recognized by 

Interior) and 23-26 (incorporating Justice Breyer’s guidance).  The M-Opinion’s interpretation 

has been upheld by multiple courts.  See Mashpee Br. at 13, n.15, and cases cited therein.   

 
32 Justice Breyer includes similar discussions relating to the Stillaguamish Tribe and the Mole Lake Tribe, both also 
recognized at a date later than 1934, but still within the definition of the IRA.  Id. at 398, 399.  

33 Grand Ronde, 830 F.3d at 562 (discussing with approval Interior’s treatment of the Stillaguamish Tribe, about 
which Interior “had ‘on a number of occasions … taken the position that the Stillaguamish did not constitute a 
tribe[,]’” but later found that “the Stillaguamish did in fact ‘constitute a tribe for purposes of the IRA[,]’” and, “‘It is 
irrelevant … that the United States was ignorant in 1934 of the rights of the Stillaguamish.’” (emphasis in original, 
citations omitted); see also Grand Ronde, 75 F. Supp. 3d at 398. 
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Indeed, other Supreme Court holdings that post-date Montoya and pre-date the IRA hold 

that the determination as to federal existence is within the political provinces of Congress and the 

Executive Branch, not the courts.  Felix Cohen (who served in Interior’s Office of the Solicitor) 

summarized the existing judicial standard:   

[W]hile “the validity of congressional and administrative actions depend upon the 
existence of tribes, the courts have said that it is up to Congress and the executive 
to decide whether a tribe exists. … In this respect the question of tribal existence 
and congressional power has been classed as a ‘political question’ along with the 
recognition of foreign governments and other issues of international relations. 
 

Cohen, 1942 ed. at 268 (emphasis added), citing United States v. Rickert, 188 U.S. 432, 445 

(1903) (internal citations omitted).  Similarly, the Court held in United States v. Sandoval: 

… in respect of distinctly Indian communities the questions of whether, to what 
extent, and for what time they shall be recognized and dealt with as dependent 
tribes requiring guardianship and protection of the United States are to be 
determined by Congress, not the courts. 
 

231 U.S. at 46 (emphasis added), quoted in Cohen, 1942 ed. at 269; see also United States v. 

Holliday¸ 70 U.S. (3 Wall.) 407, 419 (1866), also quoted in Cohen, 1942 ed. at 268 (“In 

reference to all matters of this kind, it is the rule of this court to follow the action of the 

executive and other political departments of the government, whose more special duty it is to 

determine such affairs.  If by them those Indians are recognized as a tribe, this court must do the 

same.” (emphasis added)).   

The IRA defined “tribe” as one that is “recognized” – not as one that “existed in 1934.”  

Interior extended federal recognition to the Tribe through the administrative process in 2007 (and 

in doing so confirmed its continuous existence since the 1600s).  The Tribe therefore was a  

“recognized Indian Tribe” within the meaning of the IRA when Interior exercised its authority.  

III. THIS COURT SHOULD REJECT PLAINTIFFS’ ATTEMPT TO AVOID 
JUDICIAL ESTOPPEL AND ISSUE PRECLUSION. 

A. Plaintiffs’ Challenge to the M-Opinion Is Subject to Judicial Estoppel. 
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Plaintiffs’ challenge to the M-Opinion directly contradicts their representations to Judge 

Friedman that it was the appropriate guidance to determine whether the Tribe was under federal 

jurisdiction, and he relied on those representations in issuing his remand order and in closing the 

case.  Mashpee Br. at 8-9.  Plaintiffs contend they lacked standing to challenge the applicability 

of the M-Opinion before Judge Friedman.  Pl. Rep. at 11-12.  Not so.  Plaintiffs successfully 

argued there that they possessed Article III standing to intervene in that case as defendant-

intervenors “just as they had standing to sue Interior in the District of Massachusetts.”  Littlefield 

Mot. to Intervene and Mem. in Support, Mashpee v. Bernhardt, No. 1:18-cv-02242-PLF (Dkt. 

10) at 7 (Feb. 14, 2019).  They were full parties bound by all orders of the D.D.C., including 

orders related to the applicability of the M-Opinion.  See, e.g., Abel Converting, Inc. v. U.S., 679 

F. Supp. 1133, 1136 (D.D.C. 1988) (by intervening in APA case, defendant-intervenor “becomes 

bound by the decisions of this Court, thereby accomplishing a more complete resolution of the 

dispute”).   

Plaintiffs fail to grapple with their representations to the D.D.C. and Judge Friedman’s 

acceptance of them.  In light of Interior’s release in 2020 of new “under federal jurisdiction” 

guidance (the Jorjani M-Opinion),34 Judge Friedman requested supplemental briefing from the 

parties as to, inter alia, whether the court should afford any deference to the 2014 M-Opinion in 

light of the Jorjani M-Opinion.  May 1, 2020 Memorandum Opinion and Order, Mashpee v. 

Bernhardt, No. 1:18-cv-02242-PLF (Dkt. 53) at 3-4.  Plaintiffs claim here that “[s]olely for the 

purposes of guiding Interior’s decision on remand, Plaintiffs agreed with the Tribe that the 

[Jorjani] M-Opinion should not be applied retroactively.”  Pl. Rep. at 12.  But they conceded far 

 
34 Sol. Op. M-37055, Solicitor Daniel Jorjani, Withdrawal of M-37029, The Meaning of “Under Federal 
Jurisdiction” for Purposes of the Indian Reorganization Act (Mar. 9, 2020). 
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more, representing in their supplemental brief that “[f]or the purposes of this case, the applicable 

guidance remains the M-Opinion, and thus, the [Jorjani M-Opinion and related guidance] have 

no relevance to the instant case.”  Dkt. No. 55 at 2 (emphasis added).  And Judge Friedman 

accepted these representations, explicitly relying on and citing to Plaintiffs’ supplemental brief in 

his remand order directing Interior to apply the M-Opinion (not the Jorjani Opinion) to the Tribe.  

See, e.g., Mashpee v. Bernhardt, 466 F.Supp.3d at 217, 235-36.  Following the issuance of the 

2021 ROD, Judge Friedman closed the case only after the parties (including Plaintiffs) expressly 

confirmed that the 2021 ROD “conformed with the M-Opinion’s standard, the evidence 

permitted therein, and Interior’s prior decisions applying the M-Opinion’s two part test.”  See 

Mashpee Br. at 9.  Plaintiffs’ conduct meets the requirements of judicial estoppel, and they are 

thus barred from challenging Interior’s reliance on the M-Opinion’s standards. 

B. Plaintiffs are Precluded from Challenging Specific Issues Before This Court. 

Plaintiffs seek to avoid the impact of the D.D.C.’s rulings against them.  They argue that 

Judge Friedman’s thorough rejection of their arguments that Carcieri prevents a finding that the 

Tribe was under federal jurisdiction (see 466 F. Supp. at 208, 215 n.9) does not preclude the 

resurrection of these arguments before this Court because Judge Friedman’s determination was 

“wrong on the law.”  Pl. Rep. at 16.  In fact, Judge Friedman’s determinations were both correct 

and in line with every other court and administrative body to consider the question.  See supra at 

12.  Accordingly, Plaintiffs are bound by these rulings and precluded from relitigating them 

here.  Cf. Abel Converting, Inc., 679 F. Supp. at 1136.  Similarly, Plaintiff cannot avoid the 

preclusive effect of Judge Friedman’s order that “the Secretary must accept [the Tribe’s Carlisle 

School] evidence as probative evidence” on remand.  466 F. Supp. 3d at 222-23.  Nonetheless, 
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Plaintiffs make the same arguments they made previously, claiming the evidence has only “some 

residual probative value.”   Pl. Rep. at 17.  Such argument is barred by issue preclusion.     

Plaintiffs also attempt to refashion their argument concerning state jurisdiction by 

claiming that “State-recognized tribes are, by definition, not considered federally recognized 

tribes.”  Pl. Rep. at 18-19.  While recognition is not relevant to the under federal jurisdiction 

question, see Mashpee Br. at  34-36, Plaintiffs made essentially the same argument in the 

D.D.C.  See Mashpee Br. at 10-11 and n.13.  Judge Friedman rejected that argument.  See 

Mashpee Br. at 11. Plaintiffs’ arguments that state actions automatically detract from federal 

jurisdiction are thus precluded.   

CONCLUSION 

The 2021 ROD complies with the direction provided by Judge Friedman in his remand 

order and with the requirements of the Administrative Procedure Act.  Defendants-Intervenors 

are entitled to summary judgment in their favor on Counts I, II and III of the Complaint. 

Respectfully Submitted, 
 
MASHPEE WAMPANOAG INDIAN TRIBE 

Dated: September 22, 2022   By its attorneys, 
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