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INTRODUCTION 
 

The Court’s task in this Administrative Procedure Act, 5 U.S.C. §§ 701-706 (“APA”), 

case is straightforward. There is only one question before the Court. That question is whether the 

United States Department of the Interior (“Interior”) reasonably concluded in its December 22, 

2021 Record of Decision (“2021 ROD”) that the Mashpee Wampanoag Tribe (“Mashpee” or 

“Tribe”) is a “recognized Indian tribe” that was “under Federal jurisdiction” in 1934 (“First 

Definition”) under the Indian Reorganization Act, 25 U.S.C. §§ 5101-5129 (“IRA”). Mashpee 

satisfies this definition, and thus, Interior has the requisite authority to continue to hold certain 

lands (“Property”) in trust for the Tribe. Accordingly, the 2021 ROD should be upheld.  

In their Response, ECF 50,1 Plaintiffs David Littlefield et al. attempt to distract from this 

singular question, pinning their hopes on irrelevant arguments and unsupported assertions. To 

that end, they seek to limit the scope of the IRA based on requirements of their own devising. 

Chief among them is their insistence that Carcieri v. Salazar, 555 U.S. 379 (2009), presents an 

“insurmountable hurdle” for Mashpee to demonstrate that it was “under Federal jurisdiction” in 

1934. ECF 50 at 7. The D.D.C in Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp. 3d 199 

(D.D.C. 2020) (“Mashpee”), rejected that argument, as should this Court. As explained in prior 

briefing and below, the circumstances that led the Supreme Court to conclude that the 

Narragansett Indian Tribe (“Narragansett”) was not under federal jurisdiction in 1934 are simply 

not present here.  

Plaintiffs already lost in Mashpee on many of the same issues they raise here. Judge 

Friedman’s decision in Mashpee governed Interior’s reconsideration and reevaluation of the 

                                                            
1 Citations to specific pages in ECF filings reference the ECF page numbers, instead of the internal page 
numbering used in the filing. 
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Tribe’s evidence on remand. The D.D.C.’s findings and conclusions bound Interior and the 

agency followed them in the 2021 ROD. Plaintiffs—in contrast to their prior representations—

now unreservedly attack the findings and conclusions made by the D.D.C. in Mashpee. They 

seek to relitigate both issues the D.D.C. already addressed and Interior’s longstanding 

implementation of Carcieri, which the D.C., Ninth, and Second Circuits have upheld.  

The 2021 ROD reflects Interior’s thorough and proper reevaluation of the Tribe’s historic 

evidence consistent with applicable governing standards, including Mashpee. Plaintiffs’ 

misstatements, conflation, and confusion about those standards fail to demonstrate otherwise. 

The United States thus respectfully requests that the Court grant the United States’ and the 

Tribe’s Motions for Summary Judgment and deny Plaintiffs’ Motion for Summary Judgment.2  

ARGUMENT 

Plaintiffs intervened in Mashpee to help defend Interior’s 2018 Record of Decision 

(“2018 ROD”), which concluded the Tribe was not under federal jurisdiction in 1934. Plaintiffs 

took full advantage of the opportunity to litigate in that forum and did two things that are 

relevant here. First, they conceded that Interior’s M-Opinion, M-37029 (AR000663-88), which 

sets forth Interior’s formal interpretation of the First Definition, properly implemented Carcieri 

and is the appropriate framework to evaluate the Tribe’s 1934 jurisdictional status. ECF 17-7 at 

9; ECF 17-8 at 3; Mashpee, 466 F. Supp. 3d at 217. Second, Plaintiffs made many of the same 

arguments they advance here about the sufficiency of the Tribe’s evidence, and the D.D.C. 

correctly rejected those arguments. Mashpee, 466 F. Supp. 3d at 217-36.  

In resisting transfer of this case to the D.D.C., Plaintiffs assured Judge Young that they 

were not using this suit to attack Judge Friedman’s decision in Mashpee. ECF 21 at 17 

                                                            
2 The United States cross-moved for summary judgment on all three of Plaintiffs’ claims. Plaintiffs abandoned 
their Second Cause of Action, ECF 47 at 45, and effectively abandoned their Third in their Response.  
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(“Plaintiffs are not seeking to undo Judge Friedman’s remand order”) (emphasis original). 

Plaintiffs now abandon that pretense. They plainly ask the Court to either conclude the D.D.C. 

erred or ignore the Mashpee decision entirely because this Court is not “bound” by it. Neither 

approach is tenable. The D.D.C. directed the remand to Interior that resulted in the 2021 ROD, 

and thus, the sufficiency of the 2021 ROD must be considered against the backdrop of all 

relevant governing standards, including Mashpee. Moreover, Judge Friedman offered sound 

reasons for rejecting many of Plaintiffs’ arguments. The Court should thus consider Mashpee’s 

persuasive analysis, even if does not treat it as conclusive. 

The 2021 ROD is consistent with all relevant governing standards, and Interior properly 

applied the M-Opinion to evaluate the Tribe’s 1934 jurisdictional status. Interior also soundly 

concluded that the Tribe satisfies the requirements of the First Definition in the IRA. Plaintiffs’ 

contrary arguments lack merit and should be rejected. 

I. THE M-OPINION IS THE PROPER FRAMEWORK TO EVALUATE 
THE TRIBE’S JURISDICTIONAL STATUS IN 1934 

 
Plaintiffs argue, in effect, that the M-Opinion is meaningless and should be struck down, 

even though they conceded the contrary in Mashpee. None of Plaintiffs’ arguments hold water.3 

A. Plaintiffs Conceded in Mashpee that the M-Opinion Comports with 
Carcieri and Governs Evaluation of the Tribe’s 1934 Jurisdictional Status 
 

Plaintiffs assert that they have consistently challenged the validity of the M-Opinion. 

ECF 50 at 16. The record tells a different story. Plaintiffs told the D.D.C. that the M-Opinion 

“expressly implements the dictates of Carcieri.” ECF 47 at 35, 41. Now, they claim that their 

position in the D.D.C. was that the M-Opinion “fail[ed] to follow the directives of Carcieri.” 

                                                            
3 Plaintiffs speculate with respect to Interior’s support for a legislative fix, ECF 50 at 6-7, which would benefit 
all Indian tribes and eliminate the need for time-consuming historical analysis and wasteful litigation. They 
further speculate as to Interior’s initial reliance on the IRA’s second definition of “Indian.” Id. Plaintiffs’ 
speculation fails to demonstrate any error in the 2021 ROD.  
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ECF 50 at 17. Plaintiffs point to submissions they made to the agency prior to Interior’s issuance 

of the 2018 ROD, id. at 16, but that fails to explain Plaintiffs’ actual representation to the D.D.C. 

and their new position before this Court.  

Judge Friedman specifically noted that all parties, including Plaintiffs, agreed the M-

Opinion was the right framework that court should use to evaluate the Tribe’s 1934 jurisdictional 

status. Mashpee, 466 F. Supp. 3d at 217. Plaintiffs now claim they did so “[s]olely for the 

purposes of guiding Interior’s decision on remand.” ECF 50 at 17. That speaks volumes: if 

Plaintiffs agreed that Interior had to apply the M-Opinion on remand, they fail to explain in this 

case how Interior erred by doing so. Indeed, after Interior issued the 2021 ROD, Plaintiffs agreed 

with the United States and the Tribe that the 2021 ROD concluded the remand, ECF 17-12, 

rather than challenging the decision in that venue. The implication of such agreement is that the 

2021 ROD satisfied Judge Friedman’s remand directives. ECF 17-13. Plaintiffs’ concessions to 

the D.D.C. resolve any doubt that Interior had to apply the M-Opinion to Mashpee. 

B. The M-Opinion Properly Interprets the IRA in Light of Carcieri  
 

The M-Opinion includes the two-part inquiry Interior developed post-Carcieri to analyze 

the jurisdictional status of tribes in 1934. AR000681. This framework properly interprets the 

First Definition in the IRA as courts have consistently held. County of Amador v. U.S. Dep’t of 

Interior, 872 F.3d 1012, 1020-28 (9th Cir. 2017), cert. denied, 139 S. Ct. 64 (2018) (“Amador 

County”); Confederated Tribes of the Grand Ronde Cmty. v. Jewell, 830 F.3d 552, 559-66 (D.C. 

Cir. 2016); cert. denied sub nom. Citizens Against Reservation Shopping v. Zinke, 137 S. Ct. 

1433 (2017) (“Grand Ronde”); Cent. N.Y. Bus. Ass’n v. Jewell, No. 6:08-CV-0660, 2015 WL 

1400384, at *5-7 (Mar. 26, 2015), aff’d, 673 Fed App’x 63 (2d Cir. 2016), cert. denied, 137 S. 

Ct. 2134 (2017).  
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Plaintiffs mischaracterize the M-Opinion as a framework in which jurisdiction is “easy to 

acquire” under the first part and “impossible to lose” under the second. ECF 50 at 30. The first 

part of the two-step inquiry, however, necessarily accounts for the different ways the United 

States interacted with Indian tribes over several centuries. Such interaction varied by tribe and 

region, and changed as federal policy evolved over time. AR000674-78. The first step thus 

properly reflects the variety of actions that brought tribes under federal jurisdiction, so as to 

account for the “text of the IRA, its remedial purposes, legislative history, and [Interior’s] early 

practices.” AR000681.  

The second part of the inquiry states that a tribe’s jurisdictional status, once established, 

remains intact unless expressly terminated by Congress. AR000682; see also id. at n.123 (federal 

jurisdiction may exist but be dormant). This does not, however, mean the second part of the two-

part inquiry is meaningless, as Plaintiffs suggest. The M-Opinion acknowledges Congress’ 

concern to limit the Indians eligible for the IRA’s benefits to those deemed “under Federal 

jurisdiction.” See AR000671-74. The M-Opinion then balances that concern with Justice 

Breyer’s insight that a tribe may have been “under Federal jurisdiction” even though the Federal 

Government was unaware at the time. AR000665 (citing Carcieri, 555 U.S. at 397). Interior thus 

does not treat evidence of occasional disavowals of responsibility as conclusive, but instead 

assesses such evidence in context and in concert with other evidence. AR000682-85.4  

II. INTERIOR’S FINDING THAT MASHPEE MEETS THE FIRST 
DEFINITION COMPORTS WITH CARCIERI, THE IRA, AND 
LEGISLATIVE HISTORY  

 
As stated above, the only relevant question before this Court is whether Interior 

reasonably concluded in the 2021 ROD that Mashpee satisfies the requirements of the First 

                                                            
4 Whether barred by equitable doctrines as the Tribe argues, or on the merits, Plaintiffs have failed to 
demonstrate Interior erred in its interpretation of the First Definition as set forth in the M-Opinion. 
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Definition. Plaintiffs press alternative theories in an effort to distract the Court from this task. 

Plaintiffs’ arguments should be rejected for the reasons set forth in prior briefing and below.  

A. Carcieri Does Not Compel the Court to Conclude that Mashpee was Not 
Under Federal Jurisdiction in 1934 

 
Plaintiffs contend that because the Court in Carcieri found that a different tribe—

Narragansett—was not under federal jurisdiction in 1934, 555 U.S. at 395-96, this Court is 

compelled to likewise conclude that Mashpee was not under federal jurisdiction in that year, 

ECF 50 at 14-15. The D.D.C. correctly rejected this argument. Mashpee, 466 F. Supp. 3d at 215 

n.9. Plaintiffs disregard Judge Friedman’s analysis as “dicta” based on his purported 

“misreading” of Carcieri. ECF 50 at 14-15, 20-21. Judge Friedman did not misread the case. 

Consistent with Carcieri, Judge Friedman noted that the Court accepted as “fact” that 

Narragansett was not under federal jurisdiction in 1934 after the parties—including the tribe—

did not argue otherwise. Compare Mashpee, 466 F. Supp. 3d at 215 n.9, with Carcieri, 555 U.S. 

at 395-96 (Court was entitled to “accept . . . as fact” that Narragansett was neither federally 

recognized “nor under the jurisdiction of the federal government”).  

Plaintiffs state that the Court had before it a full evidentiary record on Narragansett’s 

1934 jurisdictional status, ECF 50 at 9-10, but Plaintiffs are wrong. The record developed by the 

lower courts instead concerned whether Narragansett had to be federally recognized in 1934. See 

Carcieri v. Kempthorne, 497 F.3d 15, 21-22 (1st Cir. 2007) (concluding federal recognition in 

1934 not required); Carcieri v. Norton, 290 F. Supp. 2d 167, 178-81 (D.R.I. 2003) (same). As 

Justice Thomas stated, “[n]one of the parties or amici, including the Narragansett Tribe itself, has 

argued that the Tribe was under federal jurisdiction in 1934. And the evidence in the record 

[concerning the tribe’s recognition] was to the contrary.” Carcieri, 555 U.S. at 395.  
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Plaintiffs claim that the United States asks this Court to find that the Supreme Court erred 

in Carcieri. ECF 50 at 7-8. This misstates the United States’ position. As previously explained, 

ECF 47 at 43-44, the Court concluded Narragansett was not under federal jurisdiction on two 

grounds: (1) the conclusion that the parties conceded the issue; and (2) the absence of contrary 

evidence in the record. Carcieri, 555 U.S. at 395-96. The circumstances leading to the Court’s 

conclusions about Narragansett are starkly different from those here. Here, this Court has before 

it a voluminous Administrative Record that includes evidence pertaining to the Tribe’s 1934 

jurisdictional status, and both the United States and the Tribe argue that Mashpee was under 

federal jurisdiction in 1934. See No Casino in Plymouth v. Jewell, 136 F. Supp. 3d 1166, 1183-

84 (E.D. Cal. 2015), rev’d on other grounds sub nom. No Casino in Plymouth v. Zinke, 698 Fed. 

App’x 531 (9th Cir. 2017) (rejecting same argument Plaintiffs advance here given the record 

developed on the tribe’s jurisdictional status and the United States’ arguments in support of 

jurisdiction in the case). Nothing in Carcieri “compels” the Court to ignore the 2021 ROD, the 

Administrative Record, the United States’ and the Tribe’s arguments, the Mashpee ruling, and 

other governing standards to simply conclude that the Tribe was not under federal jurisdiction in 

1934 based on the documents compiled for a different tribe to answer a different question.5  

B. The Tribe Need Not Satisfy Any Additional “Tribe” Requirement Beyond 
Compliance with the First Definition 

 
Plaintiffs fail to respond to the United States’ arguments demonstrating why Montoya v. 

United States, 180 U.S. 261 (1901), is irrelevant. See ECF 47 at 37-38. Plaintiffs now 

erroneously contend that “Congress did not separately define ‘tribe’” in the IRA and thus, “there 

                                                            
5 Plaintiffs’ notion that the “record” for Narragansett is “equally before” this Court, ECF 50 at 9, has no basis 
in law and is entirely inconsistent with the APA. The Court’s task in this case is to review the 2021 ROD based 
on the Administrative Record the United States lodged, Fla. Power & Light v. Lorion, 470 U.S. 729, 743-744 
(1985), not the record from a different case, Camp v. Pitts, 411 U.S. 138, 142 (1973). 
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was only one legal definition of a tribe that Congress could employ [in the IRA]: the Montoya 

common law test,” ECF 50 at 26. Plaintiffs’ argument rests on multiple fatal flaws.  

First, Plaintiffs conceded the Tribe’s federally recognized status confirms it is a “tribe” 

under the IRA. ECF 45 at 26-27. To the extent Plaintiffs point to Montoya as a way to challenge 

the Tribe’s federally recognized status, Plaintiffs are barred from challenging Interior’s 2007 

determination now. ECF 47 at 37 n.22. As previously explained, id. at 12, to achieve federal 

recognition, the Tribe successfully demonstrated to Interior that it “had been identified [by 

outside parties] as an American Indian entity on a substantially continuous basis since 1900,” 

and that a “predominant portion” of that entity “comprises a distinct community [that] has 

existed as a community from historical times to the present.” 25 C.F.R. § 83.7(a)-(b) (2007). 

Mashpee thus demonstrated it was an Indian “tribe” from at least 1900 forward despite the 

earlier litigation that considered Mashpee’s tribal status under Montoya. ECF 47 at 12, 39. 

Mashpee is indisputably an Indian tribe for federal law purposes, including under the IRA.  

Second, Plaintiffs’ Montoya arguments are tantamount to positing that the Tribe must 

have been a “recognized Indian tribe” in 1934. The IRA does not impose such requirement. The 

word “now” in the First Definition only modifies “under Federal jurisdiction” and not the 

preceding phrase, “recognized Indian tribe.” ECF 47 at 7-9.6 The M-Opinion explains that an 

Indian tribe that is federally recognized at the time Interior invokes the IRA for it is a 

“recognized Indian tribe” within the meaning of the statute. AR000685-88. Plaintiffs identify no 

error with this interpretation, and courts have consistently upheld it. E.g., Amador County, 872 

F.3d at 1020-24; Grand Ronde, 830 F.3d at 559-63. 

                                                            
6 Plaintiffs suggest that the Court in Carcieri construed “under Federal jurisdiction” in the First Definition. 
ECF 50 at 8. Not so. The Court only interpreted the word “now” in the First Definition. 555 U.S. at 395. 
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Third, Plaintiffs falsely claim that the IRA does not define “tribe,” even though the 

statute explicitly defines the term. See 25 U.S.C. § 5129 (“The term ‘tribe’ wherever used in this 

Act shall be construed to refer to any Indian tribe, organized band, pueblo, or the Indians 

residing on one reservation.”).7 By its express terms, the IRA’s definition of “tribe” applies to the 

entire statute, including the phrase “recognized Indian tribe” in the First Definition. Id. Because 

Congress defined “tribe,” common law definitions—such as the Montoya test—are irrelevant. 

See Walling v. Portland Terminal Co., 330 U.S. 148, 150 (1947) (when an act contains its own 

definitions, common law definitions “are not of controlling significance”).8  

Mashpee’s 2007 federal recognition confirms it is a “tribe” eligible for the IRA’s 

benefits, and nothing more is required. The Court, therefore, does not need to separately consider 

whether the Mashpee are a “tribe” under the Montoya test or by any other measure.9 

C. The IRA’s Legislative History Refutes Plaintiffs’ Claims that Congress 
Intended to Exclude Mashpee 

 
Plaintiffs posit that Congress intended to exclude from the IRA’s scope “some tribes and 

tribal remnants, notably East Coast Indians under state jurisdiction,”10 and only include Indians 

Congress then considered “wards” of the Federal Government. ECF 50 at 25. Plaintiffs further 

suggest that the Court should evaluate whether other Indian tribes should also be excluded from 

the statute’s scope. Id. The Court should reject these contentions as unsupported by either the 

IRA or its legislative history. Moreover, it should reject Plaintiffs’ invitation to draw sweeping 

                                                            
7 Interior’s regulations implementing the IRA’s land acquisition authority likewise define “tribe” as including 
Indian tribes federally recognized at the time Interior invokes the IRA’s authority. 25 C.F.R. § 151.2(b). 
8 Plaintiffs rely on United States v. Merriam, 263 U.S. 179 (1923) and Bradley v. United States, 410 U.S. 605 
(1973). ECF 50 at 27. Those cases involve statutes without definitions and are thus irrelevant. 
9 Plaintiffs continue to conflate recognition and jurisdiction. E.g., ECF 50 at 8. The United States addressed 
this recurring flaw in Plaintiffs’ argument, ECF 47 at 23, 28 n.15, 29, 36, to which Plaintiffs have no response.  
10 Whether the Commonwealth asserted jurisdiction over the Tribe, e.g., ECF 50 at 12, does not resolve the 
question of federal jurisdiction, ECF 47 at 29-30. Plaintiffs fail to demonstrate otherwise.  
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conclusions about whether other Indian tribes are eligible for IRA benefits.  

Plaintiffs cite to their own self-serving characterizations of the IRA’s legislative history 

to argue that Congress intended to categorically exclude Mashpee from the IRA’s scope due to 

budgetary concerns stemming from the Great Depression. ECF 50 at 24-25. The IRA’s 

legislative history does not support such a reading. During a series of Senate Hearings held on 

the draft legislation that would become the IRA, the Senators expressed concern about narrowing 

the bill to include only those they viewed as sufficiently “Indian.” AR000671-74. Some Senators 

expressed concern that the bill would encompass Indians who were essentially “white people.” 

AR000673. Other Senators identified tribes such as the Catawba Indian Nation from South 

Carolina that should be encompassed by the bill, despite being landless at the time and perceived 

as then not under “federal supervision,”—i.e., not a “ward” of the Federal Government in 

Plaintiffs’ formulation. AR000672-74. This disagreement among the Senators about the scope of 

the bill led Commissioner John Collier to propose adding the “under Federal jurisdiction” 

requirement to the First Definition. AR000673. The hearing thereafter immediately concluded 

without further elaboration. Id. 

As the M-Opinion explains, it is not clear to whom Collier was responding when he 

proposed adding “under Federal jurisdiction” to the bill. Collier was arguably seeking to “strike a 

compromise that addressed both Senators O’Mahoney and Thomas’ desire to include tribes like 

the Catawba that maintained tribal identity and Chairman Wheeler’s concern that groups of 

Indians who have abandoned tribal relations and connections be excluded.” AR000674. The 

phrase was incorporated into the bill and ultimately enacted as part of the IRA, even though the 

term was neither explained nor further elaborated upon.11  

                                                            
11 Indeed, Felix Cohen, Assistant Solicitor at Interior at the time and the author of the leading treatise on 
Federal Indian Law, reviewed the draft bill, stating that it “limit[ed] recognized tribal membership to those 
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The legislative history and Interior’s implementation of the IRA undermines Plaintiffs’ 

contention that Congress intended to only include existing “wards” and exclude “East Coast” 

tribes from the statute’s scope. Indeed, in 1944, the Catawba Indian Nation adopted a tribal 

constitution pursuant to the IRA.12 This means Interior determined by 1944 it was an “Indian 

tribe” within the meaning of the IRA. See 25 U.S.C. § 5123 (permitting “[a]ny Indian tribe” to 

request that Interior hold an election to allow the tribe to adopt a tribal constitution).  

III. PLAINTIFFS’ MISCHARACTERIZATIONS OF THE UNITED STATES’ 
ARGUMENTS FAIL TO DEMONSTRATE ERROR IN THE 2021 ROD 

 
Rather than grapple with Interior’s analysis in the 2021 ROD, Plaintiffs instead 

misconstrue the United States’ arguments in support of it. Plaintiffs claim that Interior abdicated 

its obligations on remand and further contend that Interior’s consideration of prior agency 

precedent endorses Plaintiffs’ tribal comparison test. The Court should reject such false claims.  

A. Plaintiffs Misstate the United States’ Arguments Regarding Interior’s 
Compliance with the D.D.C.’s Remand Decision 
 

Plaintiffs contend that Interior “abdicated” its responsibilities on remand from the D.D.C. 

ECF 50 at 31. Plaintiffs confuse Interior’s adherence to the D.D.C.’s specific findings about the 

Tribe’s evidence—which Interior could not flout on remand—with Interior’s discretion 

regarding its reexamination of such evidence. For each category of evidence Plaintiffs dispute 

here—the Carlisle Indian School evidence; federal reports reflecting recommendations made 

regarding the Tribe; and federal censuses, including those prepared by the Office of Indian 

                                                            
tribes ‘now under [f]ederal jurisdiction,’ whatever that may mean.” AR000674 (emphasis added). Cohen 
further predicted the “under Federal jurisdiction” phrase would “provoke interminable questions of 
interpretation.” Id. See also Confederated Tribes of the Grand Ronde Cmty. v. Jewell, 75 F. Supp. 3d 387, 399-
404 (D.D.C. 2014) (legislative history was “exceedingly unhelpful” in resolving ambiguity of First Definition). 
12 See also Letter from Tara Sweeney, Assistant Secretary – Indian Affairs to Hon. William Harris, Chief 
Catawba Indian Nation 1 (Mar. 12, 2020) (discussing the tribe’s 1944 adoption of an IRA constitution), 
https://www.bia.gov/sites/default/files/dup/assets/bia/ots/pdf/Catawba_Indian_Nation.pdf. 
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Affairs—the D.D.C. noted that Interior had already concluded in the M-Opinion, prior agency 

precedent, or in the 2018 ROD itself that these categories of evidence were probative. Mashpee, 

466 F. Supp. 3d at 217-36. Interior erred in the 2018 ROD by failing to give sound reasons why 

it refused to treat the evidence the same way for Mashpee. See id.  

On remand, Interior had two options. It could treat these forms of evidence as probative 

consistent with prior agency practice and assess Mashpee’s historical evidence in concert. Or, it 

could conclude the evidence was not probative—but only if the agency provided sufficient 

rationale for such determination. Id. The 2021 ROD reflects Interior’s treatment of these 

categories of evidence as probative—consistent with the M-Opinion and prior agency 

precedent—and in concert, rather than in isolation. Biden v. Texas, 142 S. Ct. 2528, 2546 (2022); 

Dep’t of Homeland Security v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1908 (2020). What 

Interior could not do on remand was simply repeat the same errors the D.D.C. found in the 2018 

ROD.13 Nor was Interior obligated to explain why it departed from the 2018 ROD, ECF 50 at 33, 

which the D.D.C. vacated precisely because it failed to follow agency precedent or adequately 

explain its reasoning. Mashpee, 466 F. Supp. 3d at 214, 221, 226, 230, 232-33.14 

B. Plaintiffs Misconstrue the Relevance of Prior Agency Determinations 
Evaluating the 1934 Jurisdictional Status of Other Indian Tribes 

 
Plaintiffs accuse Interior of a “wholesale rejection of comparisons to other tribes.” ECF 

50 at 30. This argument is a straw man constructed on Plaintiffs’ conflation of two concepts: the 

proper comparison of prior agency decisions to ensure consistency and the improper comparison 

of the totality of one tribe’s jurisdictional evidence against that of another. Plaintiffs urge the 

                                                            
13 Plaintiffs assert that their arguments are supported by the “2017 ‘Draft’ ROD” as well. ECF 50 at 33. The 
“2017 ‘Draft’ ROD” was just that—a draft—and not final agency action akin to the 2018 ROD.  
14 To the extent Plaintiffs suggest otherwise, Interior was not required to provide additional rationale for 
departing from the 2018 ROD. Cf. FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009).  
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latter comparison, wherein the totality of Mashpee’s jurisdictional evidence is compared against 

that of differently situated tribes. Such comparison is neither required nor permissible.   

“The great principle that like cases must receive like treatment” is “black letter 

administrative law.” Balt. Gas & Elec. Co. v. FERC, 954 F.3d 279, 286 (D.C. Cir. 2020). To 

adhere to that “great principle,” agencies must look back to prior decisions made. Thus, Interior 

must treat classes of evidence offered in support of “under Federal jurisdiction” consistently for 

all tribal applications seeking land acquisitions under the IRA. If Interior found a class of 

evidence relevant and probative for one tribe, it must do the same when considering another 

tribe’s application or else explain the reason for its deviation. Applying this principle, the D.D.C. 

found that Interior had failed to do that in the 2018 ROD. Mashpee, 466 F. Supp. 3d at 217-34. 

On remand, Interior adhered to agency precedent on the probative nature of the evidence and 

reevaluated the Tribe’s evidence consistent with these standards. ECF 1-3 at 9-32. 

Plaintiffs argue for a very different form of comparison, ECF 45 at 10, the same one 

rejected by the D.D.C.: comparing the “totality of [one tribe’s] evidence with” that of another, 

Mashpee, 466 F. Supp. 3d at 221. This Court should also reject such approach. See ECF 47 at 

42-43 (explaining why Plaintiffs’ unsubstantiated comparison chart is irrelevant to the 

disposition of this case). Plaintiffs cannot show Interior erred when it fixed the very errors the 

D.D.C. found it committed when analyzing the Tribe’s evidence in the 2018 ROD.  

IV. INTERIOR’S DETERMINATION THAT MASHPEE WAS UNDER 
FEDERAL JURISDICTION IN 1934 SHOULD BE UPHELD  

 
Interior’s determination in the 2021 ROD—that the Tribe was under federal jurisdiction 

in 1934—was reasonable. ECF 47 at 20-34. In their response, Plaintiffs repeat arguments the 
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United States already refuted,15 or that the D.D.C. already rejected. Plaintiffs further resort to 

misstatements about the United States’ arguments or Interior’s analysis of the Tribe’s evidence, 

but none of these tactics demonstrate error in the 2021 ROD. The evidence discussed in the 2021 

ROD supports Interior’s conclusion regarding the Tribe’s 1934 jurisdictional status, and 

Plaintiffs’ meritless arguments to the contrary should be rejected. 

A. Interior Properly Evaluated the Tribe’s Carlisle School Evidence in the 
Broader Context of Federal Assimilationist Policy in Place at the Time 

 
Plaintiffs now appear to retreat from their prior position, ECF 45 at 24-25, and admit that 

the D.D.C. determined that Mashpee’s Carlisle School evidence must be considered probative, 

ECF 50 at 22. Plaintiffs begrudgingly assert that “even if there is some residual probative value” 

to the evidence, this Court is required to review “the quality of the evidence and the weight 

afforded to it by Interior.” Id. at 22-23. Plaintiffs thus now claim Interior improperly “weighed” 

the evidence. Id. at 22-25, 27-30, 31, 33, 34-35. That argument should be rejected.  

The M-Opinion does not require Interior to give any specific weight to certain evidence. 

AR000681-82. In Mashpee, Plaintiffs asserted that a similar argument by the Tribe about 

Interior’s weighing of the evidence in the 2018 ROD was “not a cognizable claim under the 

APA” as it invites the court to either “re-weigh the evidence” or to “substitute its judgment on 

the sufficiency of the evidence for that of the agency.” ECF 17-5 at 8, 19-20. Plaintiffs now ask 

this Court to engage in the very re-weighing of evidence and substitution of judgment that 

contravenes the APA standard of review. See ECF 47 at 16. The Court should reject Plaintiffs’ 

arguments, which merely reflect their disagreement with how Interior weighed the evidence. The 

Court’s task under the APA is not to weigh the evidence, but instead to determine whether the 

                                                            
15 For example, Plaintiffs repeat the claim that Justice Breyer’s examples of federal actions demonstrating the 
assertion of federal jurisdiction are an exhaustive list. ECF 50 at 26. The United States already refuted this 
reading of Justice Breyer’s concurrence, ECF 47 at 40, to which Plaintiffs have no response. 
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2021 ROD and the Administrative Record “provides sufficient support for the agency’s 

judgment” and, if it does, uphold the decision. United Steel Workers v. Pension Benefit Guar. 

Corp., 707 F.3d 319, 324-25 (D.C. Cir. 2013).  

The M-Opinion discusses that certain types of evidence are “unambiguous,” i.e., 

“dispositive,” in that the evidence itself establishes a tribe’s 1934 jurisdictional status. 

AR000681-82. The M-Opinion also discusses other types of evidence that are probative and, 

when considered “in concert,” may demonstrate that a tribe was under federal jurisdiction in 

1934. Id. The 2021 ROD evaluated each category of evidence in its historical context, confirmed 

its probative value, then considered it “in concert” with other probative evidence. Interior 

provided a thorough, reasonable explanation for its conclusions. This is all the M-Opinion and 

Mashpee require. The 2021 ROD should therefore be upheld. 

Plaintiffs ignore Interior’s actual rationale in the 2021 ROD and the United States’ 

arguments regarding Carlisle Indian School, see ECF 47 at 23-26, focusing instead on their 

perceived weight of the evidence. Plaintiffs contend the Carlisle evidence is “weak,” and that 

Interior “distorted” the evidence to “put its thumb on the scale.” ECF 50 at 22.16 That claim 

ignores the D.D.C.’s conclusion that the voluntary attendance of Mashpee children at Carlisle17 

constituted “strong probative evidence” of the Tribe’s jurisdictional status. Mashpee, 466 

F.Supp.3d at 220. The 2021 ROD provided a detailed, reasoned explanation for why the Carlisle 

evidence is strong probative evidence of the Tribe’s jurisdictional status, consistent with how 

Interior treated the same evidence for other Indian tribes. ECF 1-3 at 17-20. Interior did not err 

                                                            
16 Plaintiffs assert that Interior merely “borrow[s] admittedly shameful historical acts taken by the government 
against other tribes as a justification” for its findings regarding Mashpee attendance at Carlisle. ECF 50 at 34. 
This misstates the analysis in the 2021 ROD and in prior briefing, ECF 47 at 25-26, and should be rejected. 
17 Plaintiffs’ suggestion that a “single” Mashpee child attended Carlisle, ECF 50 at 36, is refuted by Plaintiffs’ 
own brief, id. at 22, and multiple other sources.  
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by discussing such evidence in the broader context of federal boarding school policy, which was 

one of many tools the Federal Government used at the time to assimilate Indians. ECF 47 at 23-

26. Indeed, Mashpee children were subject to the same assimilationist policies at Carlisle as their 

peers. Id. at 26. Plaintiffs’ disagreement with Mashpee and with Interior’s compliance with it—

as well as the historical context of the evidence—fails to demonstrate error.18 

Plaintiffs also assert that the Carlisle evidence was “16 years stale” by the time Congress 

enacted the IRA. ECF 50 at 23. But the M-Opinion’s first step contemplates looking to a course 

of dealings commencing in or before 1934 to demonstrate federal jurisdiction. AR000681. Thus, 

that some evidence arose prior to the passage of the IRA is not a reason to disregard it. Indeed, 

Interior routinely looks to nineteenth century and early twentieth century evidence as a starting 

point. E.g., Amador County, 872 F.3d at 1027-28; Grand Ronde, 830 F.3d at 565-66. Plaintiffs 

do not explain why the timing of the Mashpee children’s attendance at Carlisle affects the 

probative value of that evidence, and thus they fail to demonstrate that Interior erred. 

B. Interior Properly Considered the Tribe’s Inclusion in Federal Reports 
and Enumeration in Federal Censuses  

 
Plaintiffs again argue that the federal reports evaluated in the 2021 ROD merely 

constitute a “passive compilation” of Indian tribes, rather than federal actions. ECF 50 at 27-29. 

Plaintiffs ignore that the D.D.C. already rejected such characterization, finding that the reports 

constituted “actions” under the M-Opinion when they included specific policy recommendations 

affecting the Tribe. Mashpee, 466 F. Supp. 3d at 224-33. Plaintiffs fail to offer a response to this, 

nor do they explain how Interior had the discretion on remand to again dismiss these reports as 

mere “passive compilations” rather than “actions” under the M-Opinion.  

                                                            
18 Plaintiffs erroneously describe the Mashpee children that attended Carlisle as “assimilated.” ECF 50 at 23. 
This statement was already refuted, see ECF 47 at 23-26, and Plaintiffs do not demonstrate otherwise by 
repeating the same errors they made in earlier briefing. 

Case 1:22-cv-10273-AK   Document 51   Filed 09/22/22   Page 18 of 23



17 
 

Plaintiffs also argue that the Morse Report merely served to tabulate the “whole” Indian 

population and did not result in a federal action of “any kind.”19 ECF 50 at 28-30. Plaintiffs 

ignore that the Report formed the predicate for a recommendation concerning the Tribe and thus 

reflected an “action” under the M-Opinion. ECF 1-3 at 14-15; Mashpee, 466 F. Supp. 3d at 229. 

And as the 2021 ROD described, the Morse Report—like the McKenney Letters, Tantaquidgeon 

Report, and 1890 Commissioner’s Report—did not tabulate Indians for purely academic reasons. 

They were commissioned to facilitate actions toward and on behalf of the tribes under federal 

jurisdiction. ECF 1-3 at 14-16, 21-24. The 2021 ROD directly linked each report to such federal 

actions or jurisdiction under the Office of Indian Affairs. Id. (discussing use of the Morse 

Report20 and McKenney Letters to implement removal policy, the Schoolcraft Report’s use for 

policy recommendations, the 1890 Report’s preparation by the Office of Indian Affairs, and the 

Tantaquidgeon Report’s use to acquire funding for the education of Mashpee children).  

Finally, Plaintiffs assert that only censuses prepared by the Office of Indian Affairs may 

be probative because the M-Opinion “specifically identifies” them as such. ECF 50 at 28, 34. 

Plaintiffs ignore the fact that the 2021 ROD did rely on Office of Indian Affairs censuses. ECF 

1-3 at 25. Plaintiffs thus appear to argue that, because Interior also discussed the Tribe’s 

inclusion on other censuses, all of the census evidence should be rejected. ECF 50 at 28. That 

approach defies logic and misreads the M-Opinion, which does not include an exhaustive list of 

                                                            
19 Plaintiffs focus on the Morse Report’s inclusion of the “whole” Indian population, ECF 50 at 29, while 
ignoring that the report included the “whole” population “within [the government’s] jurisdiction,” ECF 1-3 at 
14. Plaintiffs also misread the D.D.C.’s analysis of the Morse Report and Amador County. ECF 50 at 28. When 
discussing Amador County, the D.D.C. correctly compared a 1906 federally funded report prepared by Charles 
Kelsey to the Morse Report and other federal reports as reflecting federally funded efforts to document tribes 
and develop policy recommendations from them. Mashpee, 466 F. Supp. 3d at 229-30.  
20 Plaintiffs erroneously conflate the two ways that the Morse Report was used and suggest that the 2021 ROD 
is incorrect. ECF 50 at 29. The 2021 ROD correctly stated that the Morse Report was used by Secretary of War 
Calhoun and President Monroe to make removal recommendations and the report was later used by Congress 
to consider amendments to the Trade and Intercourse Act that would affect Mashpee. ECF 1-3 at 14-15.  
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the types of evidence deemed probative.21 AR000681. Interior has historically considered census 

evidence beyond that specifically identified in the M-Opinion. Mashpee, 466 F. Supp. 3d at 226-

27. Plaintiffs’ approach also ignores that Interior was required to address all census evidence on 

remand. Id. at 227. The 2021 ROD appropriately discussed the Office of Indian Affairs and 

Indian population-specific censuses published in 1850 and 1910 in context and further 

considered the general federal census evidence. ECF 1-3 at 24-26. In reaching its conclusions 

about this evidence, Interior relied on cases that explain why the Office of Indian Affairs and 

Indian population-specific censuses—which include persons because of their status as tribal 

Indians, and not simply due to their residence in a particular location—are probative of federal 

jurisdiction.22 ECF 1-3 at 25-26. This is consistent with the M-Opinion and Mashpee and was all 

Interior was required to do. Plaintiffs’ piecemeal, narrow reading of the evidence and the M-

Opinion fails to show otherwise and should be rejected.   

C. Conflicting Views of Federal Officials in the 1930s Do Not Foreclose 
Interior’s Finding that Mashpee was Under Federal Jurisdiction in 1934 

 
Plaintiffs allege that Interior “discredited” Collier by not treating his statements as 

dispositive in the jurisdictional analysis, which they contend Carcieri “requires.” ECF 50 at 24-

25. To the contrary, Justice Breyer in Carcieri recognized that Interior erred in the years 

following the IRA’s enactment—when Collier was at the helm of such effort—noting that 

Interior officials wrongly excluded tribes based on mistaken beliefs concerning those tribes at the 

                                                            
21 The M-Opinion discusses actions by the Office of Indian Affairs as a “non-exclusive representation of the 
great breadth of actions and jurisdiction the United States has . . . asserted over Indians.” AR000678. 
22 Interior’s citations when summarizing the census evidence demonstrate that it relied on the Office of Indian 
Affairs and Indian-specific censuses when concluding they are probative of federal jurisdiction. ECF 1-3 at 25-
26. Interior had found general census evidence probative in other instances. Mashpee, 466 F. Supp. 3d at 226. 
Though the 2021 ROD could have been clearer as to its treatment of general census evidence here, under the 
APA, “[e]ven when an agency explains its decision with ‘less than ideal clarity,’” a court “will not upset the 
decision on that account ‘if the agency’s path may be reasonably discerned.’” Alaska Dep’t of Env’t 
Conservation v. EPA, 540 U.S. 461, 497 (2004) (quotations omitted); see also ECF 47 at 17. 
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time. See Carcieri, 555 U.S. at 397-98. As set forth in the M-Opinion, AR000682, the 2021 

ROD, ECF 1-3 at 23, 28-29, and in prior briefing, ECF 47 at 33-34, the context provided in the 

2021 ROD sufficiently explains why Collier’s statements are among those mistaken beliefs.  

Plaintiffs would like to elevate Collier’s statements as dispositive and disregard contrary 

evidence from that same period. ECF 50 at 24-25, 25 n.9. That is not what the M-Opinion 

requires or permits. See, e.g., Grand Ronde, 830 F.3d at 566 (concluding that Cowlitz Tribe’s 

historical record as a whole demonstrated it was under federal jurisdiction in 1934, despite the 

“agency’s equivocal exercise of its authority and responsibilities” toward the tribe—including 

statements by Collier that the tribe “no longer existed” in the 1930s). Interior was not required to 

treat the Collier evidence as dispositive under Carcieri or any other governing standard. Interior 

properly considered the evidence in concert with other probative evidence to determine whether, 

on balance, the Tribe’s historical record demonstrated it was under federal jurisdiction in 1934. 

Interior’s conclusion that the Tribe met such requirement is reasonable and should be upheld.  

CONCLUSION 

For the reasons set forth in prior briefing and herein, the United States respectfully asks 

this Court to grant the United States’ and the Tribe’s Motions for Summary Judgment and deny 

Plaintiffs’ Motion for Summary Judgment.  
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