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REPLY/OPPOSITION INTRODUCTION  

The Littlefield Plaintiffs hereby respond to the briefs submitted by Interior 

(ECF 47) and the Tribe (ECF 49), both replying with respect to Plaintiffs’ Motion for 

Summary Judgment and opposing Defendants’ and Defendant/Intervenor’s cross-

motions for Summary Judgment. 

Why would Interior employ linguistic gymnastics in 2015 to try to free the 

Mashpees from Carcieri if they met the UFJ test?1  Why would the Mashpees in 

2017 go through conniptions with its restricted fee proposal to explicitly avoid 

Carcieri if they met the UFJ test? 2  Why would Interior exhaustively examine the 

Mashpees’ historical evidence from 2016-2018 and twice conclude they were not 

under federal jurisdiction in 1934, if the evidence established the they were UFJ?3 

And perhaps most tellingly, why would Interior, the Tribe and the D.C. District 

Court all mis-read Carcieri to “de-fang” it—incorrectly saying the historical 

evidence of the Narragansett Tribe was not before the Supreme Court when it most 

certainly was—if Carcieri was not a barrier to the Mashpees’ eligibility?4  

 
1  The effort to divorce the UFJ from the second definition was not a close call per Judge 

Young. See Plaintiff’s Memorandum of Law in Support of Summary Judgment Motion, 
dated August 2, 2022 at 2-3 (ECF 45 at 8-9). 

2  AR00004614. See Plaintiffs’ Mem. at 3 (ECF 45 at 9).  The Tribe does not even address its 
elaborate Carcieri-avoidance strategy.  

3  See Plaintiffs’ Mem. at 3-4 (ECF 45 at 9-10); AR0004667-4669 (June 2017 “draft” Record 
of Decision) and AR005088 (September 2018 Record of Decision).  

4  See infra at Section II. 
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And ultimately, if Carcieri and the UFJ test do not exclude the Mashpees, 

long deemed wards of the Commonwealth of Massachusetts, what tribe is ever 

excluded?    

All these questions-—which Interior and the Tribe have never answered nor 

ever will despite having the last word in briefing—produce an inconvenient truth as 

their answer:  The holding in Carcieri respecting the Narraganset Tribe presents an 

insurmountable hurdle to finding the identically-situated Mashpees were UFJ.   

This has been the position of the Plaintiff Citizens Group since 2015.  To call it 

“newly-minted,” as Interior does (U.S. Mem. at 39 (ECF 47 at 42)), reflects its 

dismissive treatment of Carcieri over the years, as well as Interior’s continued 

dismissal of Carcieri now as mere “distractions.”  U.S. Mem. at 32 (ECF 47 at 35). 

Make no mistake:  Interior fought for decades for a so-called Carcieri-fix in 

Congress, to eliminate the UFJ requirement from the statute,5 and failing in that 

forum, created the M-Opinion as an administrative work-around Carcieri.  But in 

the final analysis Interior cannot find the Mashpees were UFJ under the M-Opinion 

without violating Carcieri, thereby forcing the court to accept the legally untenable 

conclusion that the Supreme Court erred in finding the Narragansett Tribe was not 

 
5 Interior’s advocacy of a “Carcieri fix” is set forth in the written testimony of Assistant 

Secretary of Indian Affairs Kenneth Washburn before the Senate Subcommittee on Indian 

Affairs, on November 10, 2013, available at 

https://www.doi.gov/ocl/hearings/113/trustlandacquisitions_112013.  For an example of 

proposed legislation, see e.g., https://indiancountrytoday.com/archive/another-shot-at-a-

clean-carcieri-fix-in-the-house; see AR0006806-6897 [Plaintiffs’ Submission on Remand, 

dated February 13, 2017 at 4 n.2 (noting Interior’s effort to overturn Carcieri through 

legislation)].  
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UFJ.  But that is not the role of Interior, the Tribe or the D.C. District Court, no 

matter how strongly they feel the Mashpees should benefit from trust land today.  

Congress spoke with a purpose in 1934 to limit the statutory benefits to federally 

recognized tribes that were already under its jurisdiction, and by definition 

excluded East Coast tribes and tribal remnants that were long recognized as 

assimilated and under the jurisdiction of the states.  It is that statutory language, 

as construed by the Supreme Court in 2009, that controls and renders the 

Mashpees ineligible, just as it did the Narragansetts. 

Interior’s latest pronouncement on the Mashpees’ UFJ status—diametrically 

opposite of the 2017 draft Record of Decision and 2018 ROD—shows Interior 

actively misapplying, even abusing, the M-Opinion’s guidance on determining UFJ 

status.  Where the M-Opinion requires actions or a series of actions establishing 

guardian-like responsibilities over a specific tribe (M Opinion at 19) Interior accepts 

(and misconstrues at that) historical evidence consisting of passing mentions of the 

Mashpees in federal reports that did not result in any actions much less establish 

guardian-like responsibilities with the Mashpees.  The M-Opinion in requiring 

“actions or a series of actions” precludes treating passive reports (with no 

consequences) as probative evidence of UFJ status.  No other tribe has been found 

UFJ based on such inaction.  Interior’s precedent is to the contrary.  See infra at 23. 

The 2021 ROD reads as though Interior had no choice—that the D.C. District 

Court directed the outcome for it.  But in trying to find judicial “cover” for its 

unprecedented manipulation of the M-Opinion, Interior makes the case that it is  
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abdicating its responsibility to exercise its own discretion, in effect ceding to the 

D.C. District Court greater power than it possessed as a reviewing court when 

remanding for further agency deliberation.  But the most the remand order could do 

is direct the agency to reweigh the evidence, not signal or direct its outcome.  So it is 

Interior and not the D.D.C. that is responsible for the fundamentally conflicted and 

flawed 2021 ROD, which comes after the better part of a decade of Interior trying to 

free the Tribe of Carcieri, and twice concluding the Tribe was not UFJ.  The 2021 

ROD is arbitrary, capricious and contrary to law and should be set aside.  

REPLY/OPPOSITION ARGUMENT 

I. The Narraganset record was before the Supreme Court in 
Carcieri and is equally before this Court.  
 

As set forth in Plaintiffs’ Memorandum of Law in Support of Summary 

Judgment Motion at 9-10 (ECF 45 at 15-16), the Supreme Court’s decision in 

Carcieri directly considered the Narraganset’s historical evidence as contained in 

the Final Determination of Acknowledgment published in the Federal Register.  See 

Carcieri v. Salazar, 555 U.S. 379, 383-384 (2009) (recounting “documented history 

since 1614” and citing to Federal Register).  Justice Breyer’s concurring opinion 

likewise considered tribal historical information published in the Federal Register. 

See id. at 399-400.  Both the majority and concurring opinions concluded the 

Narragansett Tribe’s history under colonial and state jurisdiction rendered it 

ineligible under the statute.  See id. at 383 (majority); id. at 399-400 (concurring).  

Even so, Interior and the Tribe largely stick to the fiction that the Narragansett 

jurisdictional history was not before the Supreme Court, although the Tribe, for the 
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first time grudgingly admits the opinion contains a “few isolated statements about 

the Narragansett’s history” (Mashpee Mem. at 33 (ECF 49 at 40) but see Mashpee 

Mem. at 39 (ECF 49 at 46) “there was no factual record pertaining to whether the 

Narragansett were under federal jurisdiction before the Court”)—minimizing the 

clear historical treatment and jurisdictional analysis set out in both the majority 

and concurring opinions.   

The Tribe is simply wrong in arguing that the jurisdictional history of the 

Narragansetts was not before the Supreme Court and is not part of the 

Administrative Record for the Mashpees.  Mashpee Mem. at 33-34 (ECF 49 at 40-

41).  As noted, the Supreme Court majority opinion relied on the Narragansett 

Tribe’s history recorded in the Final Determination of Acknowledgment (555 U.S. at 

383)6 and Justice Breyer relied on the Proposed Findings (id. at 400)7 to determine 

the Narragansetts were not under federal jurisdiction in 1934, making those source 

materials part of the Carcieri record and necessarily part of any construction of 

Carcieri.   

Moreover, the Citizens Group painstakingly compared the Narragansett and 

Mashpee histories in briefing before Interior, using primarily the Narragansetts’ 

Final Determination of Acknowledgement-—the same documentation before the 

 
6 Final Determination for Federal Acknowledgement of Narragansett Indian Tribe of Rhode 

Island, 48 Fed.Reg. 6177 (1983).  

7 Memorandum from Deputy Assistant Secretary—Indian Affairs (Operations) to Assistant 
Secretary—Indian Affairs, Recommendation and Summary of Evidence for Proposed 
Finding for Federal Acknowledgment of Narragansett Indian Tribe of Rhode Island 
Pursuant to 25 CFR 83, p. 8 (July 29, 1982). 
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Supreme Court in Carcieri—-and equivalent historical information about the 

Mashpees, which was drawn from the 2015 ROD, which in turn was based on the 

Mashpees’ Final Determination of Acknowledgement.  See Plaintiffs’ Remand 

Submission dated February 13, 2017 at 56-58 (AR0006858-6860).  The Mashpees 

recognize the historical content of their own Final Determination of 

Acknowledgement, citing it to establish their recognition as a tribe in 2007.  

Mashpee Mem. at 2 n.2 (ECF 49 at 9) (citing Office of Federal Acknowledgement 

Summary Under the Criteria and Evidence for Mashpee Final Determination of 

Acknowledgment at AR0005544-86 at AR0005552-53, AR0005560-61; also citing to 

72 Fed. Reg. 8007-08 (2007)).  Thus, the Citizens Group’s comparison of the two 

tribes uses sources endorsed by both the Supreme Court and the Mashpees.  For the 

benefit of the Court, and given the importance of this comparative evidence to the 

analysis of the 2021 ROD, we reproduce below the comparison as it appeared 

originally in February 2017 (with original footnotes converted to endnotes) based on 

the undisputed historical records of each tribe.  

EXCERPT FROM FEBRUARY 13, 2017 REMAND SUBMISISON  

(AR0006858-6860) 

A. Federal Jurisdiction Was Never Established Over the Mashpees Just 

as It Was Never Established over the Narragansetts. 

The Carcieri decision and its treatment of the Narragansetts' 

historical record is entirely dispositive of the Mashpees' eligibility 

under the IRA. Given the almost identical histories of the two tribes—

and precisely the same conclusion that both state and Federal 
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Governments agreed that the tribe was a ward of the state and not the 

Federal Government—there is only one conclusion to be reached here. 

The similarities between the histories of the Narragansetts and 

the Mashpees are striking beyond the shared Algonkian language, their 

formal allegiance by which the Wampanoags24 paid tribute to the 

Narragansetts,25 and the fact that they inhabited much of the same 

area along the shores of Narragansett Bay: 

 Each tribe has early 17th century contact with English 

colonists.26  

 Each tribe befriends Rogers Williams27  

 Each tribe voluntarily cedes Indian lands to English 

colonists.28  

 Both tribes align with each other (and other tribes) to fight 

against colonial expansion in the large regional conflict known 

as King Philip's War; both tribes are decimated during the 

war.29° 

 Each tribe in early 18th century is placed under a form 

of guardianship under colonial authority.30 

 Each tribe remains a ward of the colonial government, 

and later the state government, until late 19th century when 

both Rhode Island and Massachusetts enact 

assimilation/citizenship/ detribalization laws that make the 

tribal members citizens of the state.31  

 Each tribe remains under state jurisdiction in all 

respects through 1934, treated at all times as a ward of the 

state and not of the Federal Government.32  

 Each tribe commences land claim litigation against the 

states in the 1970s, represented by the same lawyer. In each 
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case, the Federal Government declined the tribe's request, 

prior to filing suit, to join the lawsuit. 33
  

In all material respects the histories are the same and demonstrate 

very little contact with the Federal Government—and nothing that 

could be considered a jurisdictional act.  

END NOTES 

24 The Department views the Mashpee Wampanoag Tribe as a political successor to 

the Wampanoags and closely tied by genealogy and history to the Wampanoags. 

[2015] ROD at 62-67. 

25 The Narragansett Tribe's homepage references the allegiance as follows: 

The Narragansett customarily offered protection to smaller tribes in the area. 

Certain Nipmuck bands, the Niantics, Wampanoag, and Manisseans all paid 

tribute to the Narragansett tribe. 

http://www.narragansett-tribe.org/history.html#.WJ3jumfruM9history  

26 Narragansett: 48 Fed. Reg. 6177, 6178 (February 10, 1983); Carcieri, 555 U.S. at 

383; Mashpee: [2015] ROD at 103. 

27 William G. McLoughlin, Rhode Island at 8-9 (1978). 

28 Narragansett: McLoughlin, Rhode Island at 8; Mashpee: [2015] ROD at 102. 

29 Narragansett: 48 Fed. Reg. 6178; McLoughlin, Rhode Island at 42 (King Philips 

Wars was seen by Rhode Islanders as "an aggressive effort by the Puritan 

colonies seeking to secure the land of the Wampanoags and the 

Narragansetts"); see id. at 43-45. The ROD reports that the Mashpees living 

in the praying town of Mashpee remained neutral during the War. ROD at 

103. The Narragansetts were decimated, Carcieri, 555 U.S. at 383, along with 

the larger group of Wampanoags. 

30 Narragansett: 48 Fed. Reg. 6178 (guardianship started 1709); Mashpee: ROD at 

103 (overseers appointed 1746). 

31 Narraganset: 48 Fed. Reg. 6177-78; Carcieri, 555 U.S. at 383; Mashpee: Mashpee 

Tribe, 447 F. Supp. at 943-946. 

32 Narragansett: Carcieri, 555 U.S. at 384; 48 Fed. Reg. 6178); Mashpee: ROD at 

117 and notes 401 and 402. 

33 Narragansett and Wampanoag: Narragansett Tribe of Indians v. Southern Rhode 

Island Land Dev. Corp., 418 F. Supp. 798, 811 (1976); Mashpee: ROD at 111-112. 
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II. The D.C. District Court mis-read Carcieri; this Court is not 
obligated to repeat that error but rather must credit the 
Supreme Court’s manifest reliance on the Narragansett’s 
historical record. 
 

The D.C. District Court wrongly concluded the Supreme Court did not reach 

the history of the Narragansett Tribe and decided the IRA eligibility issue based on 

the issues presented in the petition.  See Mashpee Wampanoag Tribe v. Bernhardt, 

466 F. Supp. 3d 199, 208 (D.D.C. 2020):  

Justices Souter and Ginsburg would have remanded the case to 
allow the Department of the Interior . . . the opportunity to show 
that the Narragansett Tribe was under federal jurisdiction in 1934. 
Carcieri v. Salazar, 555 U.S. at 400-01 (Souter, J., dissenting in 
part). But the majority disagreed and found that the Narragansett 
Tribe was not under federal jurisdiction in 1934 because none of the 
parties, including the Narragansett Tribe, had argued that the Tribe 
was under federal jurisdiction in 1934. Rather, the assertion in the 
petition for writ of certiorari that the Narragansett Tribe was 
"neither federally recognized nor under the jurisdiction of the federal 
government" was not contested, which meant that the Court could 
accept it as fact. Id. at 395-96.8 
 

The italicized language misreads the majority opinion.  To be sure, the majority 

recognized the import of the petition not being challenged, but as noted above in 

Section I and in Plaintiffs’ moving memorandum of law, Justice Thomas, writing for 

the Court, explicitly stated “the evidence in the record is to the contrary” and cited 

extensive historical evidence published in the Federal Register.  555 U.S. at 395; see 

id. at 383-384.  Justice Breyer’s concurring opinion is to the same effect in 

examining the historical evidence published in the Federal Register, and concluded 

 
8 The 2021 ROD repeats this view of Carcieri (ROD at 4 and n. 30) as does the 2018 ROD at 

10 and n. 79.  See also M-Opinion at 3 & n.15.  Mere repetition does not make it true.  
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that, based on that historical evidence, “both the State and Federal Government 

considered the Narragansett Tribe as under state, but not under federal, jurisdiction 

in 1934.” Id. at 399-400 (emphasis in original).  Thus, six justices in Carcieri 

expressly weighed the Narragansett Tribe’s historical evidence and agreed the 

Tribe was not under federal jurisdiction, and thus was ineligible for trust land 

under the IRA.  The majority opinion in Carcieri is binding authority that compels 

rejection of the Mashpee Tribe under the first definition of Indian just as it 

compelled the Narragansett Tribe to be ineligible.  The two tribes are 

indistinguishable in their interrelated histories.  Judge Friedman’s misreading of 

Carcieri does not change that fact.  

III.  Judicial estoppel has no application.  
 

The Mashpees wrongly invoke judicial estoppel principles based on their 

belief that (a) “Plaintiffs repeatedly conceded the applicability of the M-Opinion; (2) 

“affirmatively abandoned their appeal” (emphasis original); and (3) “following 

issuance of the 2021 ROD, joined the government and the Tribe in acknowledging to 

Judge Friedman that the 2021 ROD ‘conformed with the M-Opinion’s standard, the 

evidence permitted therein, and Interior’s prior decisions applying the M-Opinion 

two part test.’” (citing D.D.C. Order, Dkt No. 86).  Each cited ground for judicial 

estoppel is baseless. 
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A. Littlefield Plaintiffs challenged the M-Opinion when they had standing to 
do so in remand proceedings; but they had no standing under the APA to 
challenge the application of the M-Opinion in the 2018 ROD because as 
defendants/intervenors they were not aggrieved by it but rather were a 
prevailing party. 

 
The Plaintiffs launched a broad challenge to the M-Opinion during remand 

proceedings in 2017-2018, asking Interior to withdraw it.  See Remand Submission 

dated February 13, 2017 at pp. 8 to 49 (A0006810 to 6851).  Plaintiffs’ forty page 

challenge was multifaceted as reflected in the Table of Contents for that 

submission, which is reproduced and set forth in Addendum A hereto.  The 2017 

“Draft” Record of Decision and 2018 ROD addressed Plaintiffs’ challenge to the M-

Opinion, noting  that “the Littlefields devote nearly half of their 112-page 

response  … arguing for the ‘vacatur’ of Sol Op. M-37029.”  AR0005094 [2018 ROD]; 

see AAR0004679 [2017 Draft ROD].  Plaintiffs never conceded that the M-Opinion 

was without serious flaws when it joined with Interior in defense of the 2018 ROD 

in the D.D.C. APA action commenced by the Tribe.  The Littlefield Plaintiffs, as 

defendants/intervenors in the D.D.C. action, were not aggrieved by the 2018 ROD; 

indeed, the 2018 ROD’s application of the M-Opinion, finding the Mashpees were 

not UFJ, was consistent with Carcieri and reached the legally correct outcome 

despite the M-Opinion’s many flaws.  The Littlefield Defendants/Intervenors, 

because they were not aggrieved by the 2018 ROD, had no standing under the APA 

(or standing under Article III of the Constitution) to challenge the 2018 ROD’s 

application of the M-Opinion to the Mashpees.  See Lujan v. Nat'l Wildlife Fed'n , 

497 U.S. 871, 883 (1990) (holding that a plaintiff has standing under the APA, 5 
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U.S.C. § 702,  if they “‘suffered legal wrong’ because of the challenged agency action, 

or is ‘adversely affected or aggrieved’ by that action ‘within the meaning of a 

relevant statute’”); Conservation Law Foundation of New England, Inc. v. Reilly, 

950 F.2d 38, 42 (1st Cir. 1991) (“[APA] Section 10 requires a ‘final agency action’ 

and a showing that plaintiff was ‘adversely affected or aggrieved’ by the conduct 

challenged.”).  The Mashpees’ argument reduces to the absurdity that an 

unaggrieved defendant-intervenor should attack the decision on which it prevailed.  

The law does not impose such an obligation.  

 Moreover, the Mashpees appear to cite to language used by the Littlefield 

Defendants/Intervenors during the 2018 ROD remand proceedings when a question 

arose about whether Interior should apply the 2013 M-Opinion or a later 2020 

solicitor opinion known as the Jorjani M-Opinion (M-37055).  Fearing that the 

Jorjani M-Opinion was more restrictive, the Tribe sought to ensure that the old M-

Opinion (M-37029) would be the applicable standard on any further remand to 

Interior.  It did not matter to Defendants/Intervenors which M-Opinion applied 

since they believed both fail to follow the directives of Carcieri.  Solely for the 

purposes of guiding Interior’s decision on remand, Plaintiffs agreed with the Tribe 

that the new M-Opinion should not be applied retroactively.  But that does not 

mean that Plaintiffs conceded that either M-Opinion was correct under Carcieri. 

Defendants/Intervenors argued against any finding that the Tribe was under 

federal jurisdiction under the old M-Opinion, without waiving their objections to 

either M-Opinion.  To suggest Plaintiffs have altered their stance from one 
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proceeding to another with regard to the validity of M-37029 is a gross 

mischaracterization of the record. 

 Finally judicial estoppel requires the issues to have been litigated and the 

party to be estopped to have prevailed on that issue in the prior litigation.  That did 

not happen.  The Tribe cannot point to any way that the Littlefield 

Defendant/Intervenors “prevailed” on the issue, inasmuch as they simply agreed 

with the Tribe that the old M-Opinion, rather than the new M-Opinion, should 

control the analysis on remand. 

B. Littlefield Plaintiffs, as defendants/intervenors, were forced to abandon 
their appeal under the Ordinary Remand Rule that bars private litigants 
from appealing without the participation of the federal government. 
 

The Tribe argues waiver should be found because Plaintiffs should have 

appealed the District Court’s remand order—ignoring the D.C. Circuit’s rigorous 

application of the ordinary remand rule.  See Sierra Club v. U.S. Dep't of Agric., 716 

F.3d 653, 656-657 (D.C. Cir. 2013).  The Littlefield Plaintiffs had no choice under 

D.C. Circuit precedent.  That circuit follows the ordinary remand rule, which 

obligated the Littlefield Plaintiffs, as intervenor-defendants, to withdraw their 

appeal when the Government withdrew its appeal; otherwise, the D.C. Circuit 

would have held that there was no appellate jurisdiction for the Littlefield 

Plaintiffs’ appeal.  See Sierra Club, 716 F.3d at 656-657.  The Littlefield Plaintiffs 

did not waive any rights by acceding to that authority.  See id. at 657.  The 

jurisdictional bar to maintaining that interlocutory appeal only meant that the 

Littlefield Plaintiffs had to wait until the agency issued a decision on remand (i.e., 
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the 2021 ROD) at which point the Littlefield Plaintiffs could challenge that adverse 

final agency action in district court and, if necessary, on appeal.  See id. at 656-657. 

C. The Joint Status Report and Case Closure Order did not require 
Littlefield Defendants/Intervenors to assert their APA claims in the 
D.D.C. or take any other action in that court.  

The Tribe attributes great significance to a routine Joint Status Report and 

related ministerial order closing the case that ended the D.D.C. APA action.  The 

Tribe claims Plaintiffs represented that the 2021 ROD met the M-Opinion standard 

and is bound by that representation.  Mashpee Mem. at 8-9 (ECF 49 at 15-16).  The 

Tribe’s claims are not supported by the documents.  A review of the Joint Status 

Report and Order (Dkts 85 and 86, respectively, Mashpee v. Bernhardt, No. 1:18-cv-

02242-PLF ) reveal them to be documents that merely acknowledge the issuance of 

the 2021 ROD, without any legal determination by the D.C District Court, or 

concession by Plaintiffs, as to the correctness of that ROD.  What should be beyond 

any question is the fact that the D.C. District Court (Judge Friedman), in closing the 

case, did not pass on the correctness of the Secretary’s application of the M-Opinion 

(M-37029) on remand, nor was that issue before that court.  The D.C. District Court’s 

case closure order simply recites the remand order’s language directing Interior to 

“issue a decision that ‘conform[ed] with the 2014 M-Opinion’s standards, the evidence 

permitted therein, and the Department’s prior decisions applying the M-Opinion 2-

part test.”  By further indicating that Interior had issued such an order on December 

22, 2021, Judge Friedman could not have been passing on the correctness of that ROD 

because whether the Secretary correctly applied the M-Opinion to the Mashpees in 

the 2021 ROD must be determined in a separate APA action addressing that final 
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agency action—a lawsuit controlled by a six-year statute of limitations running from 

the issuance of the decision.  See Match-E-Be-Nash-She-Wish Band of Pottawatomi 

Indians v. Patchak, 567 U.S. 209, 237 (2012) (applying “APA's ordinary 6–year 

statute of limitations”).  Judge Friedman, by issuing a ministerial case closure 

order, did not extinguish Plaintiffs’ right to bring an APA action whenever and 

wherever permitted by statute.  And it is entirely appropriate for Plaintiffs to 

challenge the 2021 ROD here, as they did the 2015 ROD.  An APA action 

challenging the 2021 ROD can be brought in the District of Massachusetts because 

the Town of Mashpee, on Cape Cod, Massachusetts, is the home of the Tribe and “a 

substantial part of the events or omissions giving rise to the claim occurred, [and] a 

substantial part of property that is the subject of the action is situated” in 

Massachusetts.  28 U.S.C. § 1391(b)(1). 

IV. Issue preclusion has no application.   

The Tribe tries to avoid having this Court reach certain issues claiming the 

doctrine of issue preclusion bars relitigating certain discrete issues, specifically 

whether (1) Carcieri is a barrier to finding the Mashpees under federal jurisdiction, 

(2) Carlisle School evidence is probative and (3) a state recognized tribe can also be 

a federally recognized tribe.  Each issue is addressed below.  

A. Issue preclusion does not apply to the D.D.C.’s statements about Carcieri.  

In a footnote that comes before the court’s substantive analysis, Judge 

Freidman noted Plaintiffs’ legal argument that Carcieri stands as an impediment to 

finding the Tribe UFJ.  The court stated that Carcieri does not mandate a finding 

that the Mashpees are ineligible under the IRA, reasoning that the Narragansett 
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Tribe’s jurisdictional status was not before the Supreme Court.  That observation 

rests on an incorrect reading of Carcieri for the reason stated above.  See, supra 

Section II.  Whatever one can say about Judge Friedman’s prefatory footnote 

regarding Carcieri—including its possible status as dicta because it is not contained 

in the court’s substantive analysis and is not necessary to any of the substantive 

holdings—it is wrong on the law.  This Court is not bound to abide by a district 

court’s incorrect reading of a Supreme Court case, no matter what doctrine is cited. 

None of the boilerplate issue-preclusion cases cited by the Tribe touches on 

this issue.  None addresses the setting of an APA action much less one involving an 

agency decision issued on remand that is the subject of a subsequent APA challenge 

in a different district.  None involves the constitutional and statutory standing 

prohibitions of the kind at work here, where the Littlefield Plaintiffs, as 

defendants/intervenors in the D.D.C, lacked standing to challenge Interior’s 

application of the M-Opinion in the 2018 ROD, which necessarily limited the nature 

of the arguments advanced in that forum.  See, supra, Section III A.  That unique 

APA setting is unlike anything discussed in the cited cases.  See Negron-Fuentes v. 

UPS Supply Chain Solutions, 532 F.3d 1 (1st Cir. 2008) (involving removal of 

ERISA and claims under Puerto Rican law and whether dismissal of some claims 

precluded the refiling of others); Monarch Life Ins. Co. v. Ropes & Gray, 65 F.3d 973 

(1st Cir. 1995) (court gave preclusive effect to permanent injunction issued in 

Bankruptcy proceeding barring later suit by party to Chapter 11 settlement).  Given 
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the centrality of Carcieri to the proper analysis of the 2021 ROD, it is appropriate 

for this Court to analyze the decision and determine for itself what it says.  

B. Issue preclusion does not apply to the probative value of the Carlisle 
School evidence. 
 

The general statement by Judge Friedman that evidence of Mashpee 

children’s attendance at the Carlisle School is “acceptable evidence” under the M-

Opinion (466 F. Supp 3d at 220) does not preclude this Court from reviewing both 

the quality of that evidence and the weight accorded to it by Interior in the 2021 

ROD.  The fact that a handful of Mashpee children voluntarily attended the Carlisle 

School, when officials there did not think they belonged because they were 

assimilated Indians with access to public schools (see Plaintiffs’ SJ Mem. at 17 and 

n.12 [ECF 45 at 23]) makes this evidence of little probative value in analyzing UFJ 

status.  Perhaps the weakness of the evidence led Interior to overstate its 

significance by falsely connecting the Mashpee schooling to the pernicious policy of 

forced removal and compulsory education to rid children of their “Indianness.”  

Interior’s exaggeration—a serious misrepresentation of the record to benefit the 

Tribe—shows the length to which it is willing to go to find the Mashpees under 

federal jurisdiction.  Caught in an embarrassing distortion of the record that reveals 

its bias and flawed decision-making, Interior concedes nothing in this Court.  The 

Tribe calls the documented bias “grousing.”  But in laying on thick the federal policy 

of forced assimilation and detribalization to the Mashpees attendance at Carlisle 

School, Interior shows its willingness to put its “thumb on the scale” to move the 

needle farther toward UFJ than the evidence permits.   
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Even if there is some residual probative value to such evidence, that evidence 

was 16 years stale by the time Congress enacted the IRA.  It is entirely 

unreasonable to think Congress wanted to include within the UFJ requirement 

tribal remnants like the Mashpees that had always been under the jurisdiction of 

the states, much less because some of their children had for a short time voluntarily 

attended a federally-operated school.    

Interior’s conclusion to treat Carlisle School records for the assimilated 

Mashpee children the same as if they had been subject to forced 

removal/compulsory education is arbitrary and capricious.  While Interior is free to 

examine the probative value of the attendance of several Mashpee children at the 

Carlisle School “in concert” with other probative evidence, it is not entitled to create 

a false narrative to enhance the probative value of that evidence.    

C. Issue preclusion does not apply to the issue of whether a state recognized 
tribe can be under federal jurisdiction.   
 

A stark difference exists in the law between a state recognized tribe and a 

federally recognized tribe, as documented in the leading Indian law treatise.  See 

Cohen's Handbook of Federal Indian Law § 3.02[9] (2015) ("The term `state-

recognized tribes' refers to tribes that are not federally recognized, but have been 

acknowledged by state law, and that sometimes reside on state-recognized 

reservations. . . . State-recognized tribes are, by definition, not considered federally 

recognized tribes, and the legal status of their reservations and the scope of their 

governmental authority, if any, is a matter of state, not federal, law.”)  Indeed, the 

difference between the two was central to the UFJ limitation adopted by Congress, 
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as the legislative history shows.  See Plaintiffs’ February 13, 2017 Remand 

Submission at 14, 15, AR0006816-6817, reproduced as part of the Legislative 

History contained in Addendum B attached hereto.   

The Tribe’s issue preclusion argument appears to address something else, 

citing Judge Friedman’s discussion of whether state actions towards a tribe could be 

evidence of federal responsibilities.  466 F.3d at 216.  Such a proposition has no 

foundation in the law; Judge Freidman cites none.  Because this issue was not 

further addressed by Judge Freidman, was not developed in the 2021 ROD and is 

not pressed by the Tribe here, it is not before this Court.  

V. Interior’s decision is arbitrary, capricious and contrary to law 
in dismissing as “mistaken” the contemporary statements of 
Indian Commissioner John Collier and other Department 
Officials—rooted in the Tribe’s documented history—when the 
Supreme Court identified Collier as “an unusually persuasive 
source” pertaining to “the [Narragansett] tribe’s status under 
[the IRA].”  

 Interior and the Tribe struggle to explain why Indian Commissioner Collier, 

who the Supreme Court in Carcieri anointed as “an usually persuasive source” 

regarding a tribe’s jurisdictional status under the IRA, should be discredited.  The 

main argument appears to be that Collier was not speaking about the Mashpee’s 

jurisdictional status as a legal matter, but rather reflected then-existing practical 

constraints given the paucity of federal resources in the 1930s’.  U.S. Mem. at 29-30 

(ECF 47 at 32-33) (noting Collier and others “incorrectly assumed the government 

owed no financial responsibility to the Tribe based on practical budgetary failures  . 

. .”).  But those real world practical constraints on the federal government’s purse in 

the Depression Era were in fact the animating force in limiting the reach of the IRA 
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to tribes under federal jurisdiction in the first place.  This is clear from the IRA’s 

legislative history.  See Addendum B.  

With that legislative history in mind, the statements by Indian 

Commissioner Collier, as the prime mover for the IRA, and as the Supreme Court-

approved voice of jurisdictional status of tribes under it, cannot rationally be 

dismissed.  The stated reasons for doing so are without any force.  Interior’s 

dismissive treatment of Indian Commissioner Collier’s contemporaneous 

pronouncements regarding the Mashpees’ UFJ status is arbitrary, capricious, and 

contrary to law inasmuch as it directly conflicts with Carcieri’s treatment of the 

same evidence.  The same analysis holds true for the statements of other senior 

officials who were familiar with the Mashpees status as assimilated Indians under 

the jurisdiction of the Commonwealth and not wards of the federal government.9 

What Interior and the Tribe never address in all of the briefing since 2017 is 

if the Mashpees are not excluded from the IRA, are any tribes excluded?  But 

Congress, in restricting the tribes under federal jurisdiction, clearly intended to 

exclude some tribes and tribal remnants, notably East Coast Indians under state 

jurisdiction.  This includes both the Narragansetts and the Mashpees.  

  

 
9 The Tribe argues that the Department Officials were mistaken because one did not know 

about an obscure report completed in 1935 that was never published, and another official 
did not know about potential federal funding for a public school in Mashpee, also after 
1934—which is not even probative evidence.  See 466 F.3d at 232 n. 15.  These quibbles do 
not go to the core shared understanding of federal officials, tasked with administering the 
IRA, that the Mashpees were not covered by the statute because they were never wards of 
the federal government but rather were wards of the state. 
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VI. The Mashpees are clearly excluded from the IRA under any 
reasonable interpretation of the Act. 

Congress clearly meant to exclude assimilated East Coast tribal remnants 

that were always under the jurisdiction of the states.  That is not just clear from the 

legislative history but from Carcieri’s explicit treatment of the Narragansett tribe.   

It is undisputed that Mashpees’ history is bereft of any clear jurisdictional 

conferring act such as a federal treaty in effect in 1934, a congressional 

appropriation (pre 1934) or enrollment in the Office Indian Affairs as of 1934.  And 

the Mashpees’ record, like the Narragansetts’, is free of any federal contacts 

equivalent in scale, scope or significance to the Breyer examples, and instead 

consist of snippets of small contacts that would be true of any tribe, indeed, were 

true of the Narragansetts.  The 2021 ROD reads UFJ out of the statute in violation 

Carcieri.  It is both inconsistent with the majority opinion as well as the concurring 

opinion of Justice Breyer. 

VII. Congress in 1934 could only have considered and adopted the 
common law definition of a tribe in defining who is an “Indian” 
under the IRA.  

 
Interior and the Tribe spend pages addressing the case law finding the 

Mashpee were not organized as a tribe as a matter of historical fact, and argue that 

a finding that the tribe was not a tribe for purpose a lawsuit under ITIA is not the 

same thing as a tribe under the IRA.  But what neither Interior nor the Tribe 

address is the fact that in 1934 there was only one legal definition of a tribe that 

Congress could employ:  the Montoya common law test. See Montoya v. United 

States, 180 U.S. 261 (1901).  Congress did not separately define “tribe” and it is a 
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generally accepted rule that Congress is presumed to have used statutory terms in 

their judicially established meaning.  United States v. Merriam, 263 U.S. 179, 187 

(1923) (finding that the word "bequest" had “a judicially settled meaning” that 

Congress is presumed to have used); see Bradley v. United States, 410 U.S. 605, 609 

(1973) (Courts presume, in interpreting statutes, that “[t]he law uses familiar legal 

expressions in their familiar legal sense”) (quoting Henry v. United States, 251 U.S. 

393 (1920)).  Thus, with respect to the IRA enacted in 1934, Congress is presumed 

to have included the settled definition of tribe at that time, i.e., the Montoya test.  

Under that test, the Mashpee were not a tribe in 1934. Therefore the Mashpees did 

not satisfy the first definition of the IRA in 1934—“members of any recognized tribe 

now under federal jurisdiction” —as Congress used the term “tribe.”  The Mashpees’ 

recognition fifty years later does not change the fact that the Mashpees were not a 

tribe within the contemplation of Congress in 1934.    

VIII. Interior misapplied the M-Opinion which requires proof that 
the federal government took “an action or series of actions”—

i.e., “undertook guardianlike action”—that show “federal 
obligation, duty, responsibility for or authority over the tribe.”  

In crediting the Mashpees’ evidence regarding federal reports (e.g., Morse 

Report, Schoolcraft Report and 1890 Annual Report) and general U.S. census 

reports that do scant more than catalogue the Mashpees as a small tribal remnant 

under the authority of the Commonwealth—and resulted in no federal actions with 

respect to them—Interior departed from the M-Opinion.  The M-Opinion is laser-

focused on “actions,” specifically “guardian like actions” that resulted in some 

“obligation, duty, responsibility or authority over the tribe.”  M-Opinion at 19.  
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Enumeration in the Morse Report and Schoolcraft Report is not probative evidence 

under the M-Opinion without some associated federal jurisdiction-conferring action. 

To hold otherwise is to revert to principles of general plenary jurisdiction, which the 

M-Opinion rejects as insufficient for UFJ status.  M-Opinion at 5-6, 18.  The 2018 

ROD correctly interpreted and applied the M-Opinion to declare such reports to be 

potentially relevant, that is, when coupled with federal action.  This is 

demonstrated in County of Amador v U.S. Dept’ of Interior, 136 F. Supp. 3d 1193, 

(E.D. Cal. 2015), where federal census of landless Indians was followed by a series 

of specific federal actions, including sustained efforts to acquire a 40-acre parcel for 

the Lone Band of Miwok Indians that continued into the 1930s.  Id. at 1208, 1212.  

Judge Freidman cited Cty. of Amador for the proposition that the Morse Report, 

standing alone, could be deemed probative, see 466 F. Supp. 3d at 229, but that 

misreads the case.  The federal census in that case pertained to a specific group of 

landless Indians in California and was coupled to specific federal action for a 

specific tribe.  It is not logical or reasonable to divorce one step (census-taking) from 

the other (census-driven action); they must be connected to be probative of the 

exercise of federal jurisdiction.  

With respect to census reports more generally, the M-Opinion specifically 

identifies as probative census reports prepared by the Office of Indian Affair 

respecting “Indians under its jurisdiction” (M-Opinion at 16)—not general reports 

prepared by the census bureau.  The general census has no probative value.  Indeed, 

ascribing probative value to certain self-described Indians showing up in the 
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general census would eviscerate altogether the UFJ limitation, making it no 

different than the “general principle of plenary authority” which the M-Opinion 

says is not enough.  See M-Op 18. 

A. Interior’s treatment of the Morse Report is arbitrary and capricious.  

The 2021 ROD places great weight on the 1820 Morse Report, noting both its 

commission and later use by the Secretary of War, supposedly with regard to Indian 

removal policy and a decision to not remove the Mashpees.  2021 ROD at 12-13.10  

The 2021 ROD  quotes the author of the expansive study, which purported to “lay 

bare before the Government, as full and correct a view of the numbers and actual 

situation of the whole Indian population within their jurisdiction . . . .”  2021 ROD 

at 13 (emphasis added by Interior).  But in emphasizing “whole,” Interior 

diminishes if not altogether defeats the probative value of the evidence.  Cataloging 

the entire Indian population in the United States in 1820 is not a jurisdiction-

conferring act over a specific tribe or tribal remnant, any more than is a general 

census.  To conclude otherwise is to lapse back into the federal government’s 

plenary jurisdiction over all Indians in the United Sates which is insufficient under 

the M-Opinion, and likewise is insufficient under any construction of the IRA after 

Carcieri.  But that is the effect of adopting Interior’s treatment of the Morse Report 

and each of the other reports that catalogue every Indian tribe or tribal remnant in 

 
10 The cited House Report pertains to the Indian Trade and Intercourse Act (ITIA)—not 

federal removal.  AR0001919.  It does not appear that Congress considered the Morse 
Report for anything beyond the ITIA.  Ironically, 150 years later, the Mashpees were 
found ineligible under the ITIA.  Mashpee Tribe v. Town of Mashpee, 447 F. Supp. 940 (D. 
Mass. 1978) affirmed by Mashpee Tribe v. Secretary of the Interior, 820 F.2d 480 (1st  Cir. 
1987). 
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the United States.  Under Interior’s construction, UFJ is established by the mere 

mention of a tribe or tribal remnant in a federal report.  In the case of the Morse 

Report it consists of a brief notation more than 100 years before the IRA was 

enacted.  Under Interior’s “easy to acquire/impossible to lose” 2-part test for UFJ 

status, that century’s old minimal contact, where the federal government left the 

East Coast tribal remnants undisturbed under state jurisdiction, is sufficient to 

establish UFJ because Congress never terminated that relationship.  But no 

guardian-ward relationship was ever established by a tribe’s mention in a report.  

Accepting Interior’s treatment of the Morse Report collapses the analysis back into 

the discredited concept of federal plenary jurisdiction and would render the UFJ a 

nullity because no tribe would ever be excluded.  Indian Commissioner John Collier 

certainly did not think the Mashpees, long under the jurisdiction of the state, were 

UFJ in 1934 based on a federal executive branch study commissioned in 1820 that 

left the Mashpee under state jurisdiction for another 100+ years.  

Because the Morse Report did not result in federal action of any kind, 

Interior properly deemed it in the 2018 ROD not probative on the question of UFJ 

status.  Interior’s 2021 ROD simply flip-flops on probative value without explaining 

how it is probative when it is unconnected to any federal “guardianlike action.”   

Such an unreasoned reversal is arbitrary and capricious. 

IX. Interior’s wholesale rejection of comparisons to other tribes is 
arbitrary and capricious. 

Interior calls “spurious” the effort to compare the Mashpees to the 

Narragansetts as well as tribes that Interior found to be under federal jurisdiction 
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(i.e., UFJ precedent).  U.S. Mem. at 3 (ECF 47 at 6).  The parties referenced other 

UFJ decisions in briefing before Interior and in the D.D.C., and Judge Freidman 

referred to some of these other decision and tribes, finding relevant benchmarks.  

466 F. Supp. 3d at 224 (referencing Cowlitz UFJ jurisprudence) citing Tunica-Biloxi 

ROD (id. at 226); and citing County of Amador regarding the Lone Band of Miwok 

Indians.  Id. at 229.  Judge Friedman specifically stated that Interior must explain 

when it “changed course from its own precedent.” 466 F. Supp 3d at 214.  It did not 

do so in its 2021 ROD.  The Mashpees in their current briefing cite as UFJ 

precedent the Cowlitz, Tunica-Biloxi and Oneida of Wisconsin decisions.  Mashpee 

Mem. at 24 n. 26 (ECF 47 at 31).  Such evidence necessarily shows either that the 

agency decision-making is consistent with UFJ precedent across all tribes, or is 

being twisted to reach an outcome inconsistent with that precedent.  For Interior to 

now reject its own UFJ precedent as instructive on the question of the Mashpees’ 

UFJ is arbitrary and capricious.  See 466 F. Supp. 3d at 214 (agency must “examine 

all relevant factors and record evidence”) (quoting Am. Wild Horses Pres. Campaign 

v. Perdue, 873 F.3d 914, 923 (D.C. Cir. 2017).  

X. Interior abdicated its role in weighing the evidence, believing 
its decision was compelled by the remand decision.  

The language employed by Interior is remarkable in ceding authority to the 

district court.  In an APA action, the district court has no power to dictate how 

much probative value Interior should ascribe to any historical fact, or how Interior 

should weigh the evidence in concert.  Yet the 2021 Record of Decision reads as 

though Interior’s hands were tied and it had no choice but to do what it did.  
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Interior repeatedly describes the remand order in terms that suggest Interior 

considered the D.D.C.’s decision to control the outcome, at various points calling the 

remand directions “specific binding determinations” (U.S. Mem. at 2 (ECF 47 at 5)) 

“which Interior was bound to follow” (id. at 3 (ECF 47 at 6)) and that Interior 

“diligent[ly] compli[ed]” (id. at 2 (ECF 47 at 5)) with the “express dictates” (id. at 3 

(ECF 47 6)) and “explicit remand directives” (id. at 13 (ECF 47 at 16)) “mandated” 

by the D.D.C.  Id. at 18 (ECF 47 at 22).  

One could never tell from the U.S. Brief that, as to the vast majority of the 

evidence offered by the Tribe, Judge Friedman actually ordered Interior to “give a 

reasoned analysis as to whether th[e] evidence is probative of the Tribe being under 

federal jurisdiction and, and if so, consider it ‘in concert’ with the other probative 

evidence.” 466 F. Supp. 3d at 224; see id. at 225, 227, 231, 232, 233.  Thus as to most 

pieces of evidence, Judge Freidman never directed any specific finding as to 

probative value.  See, e.g., id. at 224 (Carlisle student funds), id. at 225 (BIA school 

census), id. at 227 (1910 Indian Population schedule); id. at 231 (House debate, 

etc.); id. at 232 (Schoolcraft Report); id. at 233 (1890 Annual Report).  Yet Interior 

states that the cited reports “must be considered consequential and probative” (U.S. 

Mem. at 25 (ECF 47 at 28)) even though they are only potentially probative under 

Judge Friedman’s ruling, with Interior tasked to determine in the first instance 

“whether probative.”   

Even with respect to evidence of attendance by Mashpee children at the 

Carlisle School, Judge Friedman only stated that the evidence must be treated as 
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probative.  This is a far cry from saying what probative value should be ascribed to 

it much less what weight should be attached to it in light of other evidence.  

Probative does not mean persuasive, dispositive or conclusive—as Judge Friedman 

himself recognized by stating that “the enumerated evidence is not necessarily 

dispositive and does not necessarily ‘mandate’ an ultimate ‘conclusion’ by the 

Secretary as to whether a tribe was under federal jurisdiction in 1934.”  466 F. 

Supp. 3d at 222.  

What Interior recounts it did in considering the evidence “afresh” might have 

been passable if Interior had not provided detailed accounts in the 2017 “Draft” 

ROD and 2018 ROD that directly undermine each such contention.  Interior was 

obligated to provide a reasoned explanation for why it gives diametrically opposite 

weight to the same evidence now.  Saying they were “just following orders” is not 

sufficient when weight is not part of the remand order.  Interior was required under 

the APA to give its reasoned, factually and legally supportable basis for deciding to 

take the land into trust and not substitute Judge Friedman’s reasoning for its own.  

Interior’s interpretations of the “explicit remand directives” wrongly translates 

probative value into weight.  The 2021 ROD is characterized by the absence of 

intelligible reasoned distinctions to explain why it is now folding under the cover of 

the D.D.C.’s decision and calling it quits.  Just as a court may not “substitute its 

judgment for that of the agency” (Motor Vehicles Mfrs. Ass’n of U.S., Inc. v. State 

Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983)), an agency may not abdicate its 

responsibility to exercise its own judgment.  Cf. Panhandle Eastern Pipe line Co. v. 
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F.E.R.C., 890 F.2d 435, 442 (D.C. Cir. 1989) (where agency failed to address 

important issue in its order denying tariff request, Circuit court noted that “when 

the agency has . . . declined to exercise any judgment of its own, the court has little 

choice but to remand”).  Interior cannot hide behind Judge Friedman’s decision, but 

must provide its own reasoned explanation based on the facts before it.  And 

Interior cannot “borrow” admittedly shameful historical acts taken by the 

government against other tribes as a justification for attaching greater significance 

to evidence regarding the Mashpees. 

 No matter what the D.D.C. says, and the Interior now parrots, general 

census records have no probative value because every tribe is counted and every 

tribe would therefore have some probative census evidence to support UFJ.  That 

simply cannot be what Congress intended in placing the jurisdictional restriction on 

eligibility.  When it comes to census records, the distinction that matters to the UFJ 

analysis (Mashpee Mem. at 28 (ECF 49 at 31) is that the census is conducted by the 

Office of Indian Affairs which has jurisdiction over enrolled Indians.  Indeed, that is 

what the M-Opinion expressly recognizes, noting “census reports on many of the 

tribes and Indians under [the Office of Indian Affairs’] jurisdiction.” M-Opinion at 

16.  Thus, when the Office of Indian Affairs conducts a census through its Indian 

agencies, like the Taholah agency did in enumerating the Cowlitz Indians in 1934 

(see Confederated Tribes of the Grande Ronde Cmty. of Oregon v. Jewell, 830 F.3d 

552, 564-566 (D.C. Cir. 2016)), its actions constitute direct, probative evidence of 

UFJ.  It does so by satisfying the enrolled members prong of Justice Breyer’s three-
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part test.  Plaintiffs have explained “why these distinctions matter.”  It is Interior 

that has failed to explain how in the M-Opinion and in both the 2017 draft ROD and 

2018 ROD it could draw the same distinction about census records as Plaintiffs do 

now, but then intentionally blur that important distinction in 2021 without the 

benefit of a cogent explanation.  That is the definition of arbitrary and capricious.  

Despite its length, the 2021 ROD largely does not explain how or why it can 

perform a 180-degree reversal, other than to repeatedly say that was what the 

remand order required.  Because Interior does not itself articulate reasoned 

distinctions for its completely opposite treatment of the same evidence, the ROD 

does not show the agency exercised its own discretion.  Rather the ROD largely 

reduces to a case of, “That was then, this is now,” because Judge Friedman said so.  

Such unreasoned distinctions are inherently arbitrary and capricious.  There is 

scant evidence that Interior independently weighed the few pertinent historical 

facts, while rejecting comparisons to other tribes—when the Narragansetts are 

identically situated to the Mashpees and provide a directly applicable benchmark 

and other tribes provide pertinent points of reference.  These comparisons 

demonstrate that no tribe was ever found UFJ with the paucity of evidence 

presented by the Mashpees.  Interior does not dispute the Mashpees are unlike any 

other tribe that was found eligible under the IRA, but instead dismisses all such 

comparisons.  U.S. Mem. at 3 (ECF 47 at 6).  This is arbitrary and capricious. 
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XI. The M-Opinion’s 2-step test is flawed in allowing federal 
jurisdiction to be found on slender federal contacts that can 
only be undone by Congressional Act. 

The M-Opinion’s treatment of BIA school attendance demonstrates the 

inherently unreasonable “tag, you’re it” approach to federal jurisdiction, where the 

attendance of a single child at a BIA school becomes the basis for UFJ even when 

the attendance ends years before the IRA was enacted, as in the case of the Carlisle 

School.  To the extent the 2021 ROD treats this evidence as probative of federal 

jurisdiction that “continues” to 1934 because Congress did not act to terminate the 

tribe’s jurisdictional status (2021 ROD at 25; Mashpee Mem. at 38 (ECF 49 at 45)), 

the decision is arbitrary and capricious and contrary to law.  Congress of course 

never thought to pass an act declaring the Mashpees were not wards of the federal 

government when Congress had long deferred to the states respecting East Coast 

Indians, never treated them as wards of the federal government in the first place, 

and would have attached no jurisdictional significance to the children of such East 

Coast tribal remnants voluntarily attending a federal school.  Thus, positing federal 

jurisdiction on such minimal contact is itself arbitrary, capricious and contrary to 

law.  It is entirely asymmetrical where an insignificant historically distant federal 

“touch” (as little as being recorded in a census report) establishes conferral of 

federal jurisdiction but “only Congress has the authority to terminate a tribe’s 

jurisdictional status.”  That easy-to-acquire but impossible to lose view of federal 

jurisdiction is result-oriented “reasoning” that cannot be reconciled with Carcieri 

and the IRA.  It is bereft of logic and represents arbitrary and capricious decision-

making. 
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The M-Opinion is flawed for each of the reasons set forth in Littlefield 

Plaintiffs’ February 13, 2017 Submission on Remand, which is incorporated by 

reference and summarized in the Table of Contents attached as Addendum A. 

CONCLUSION 

For the each of the foregoing reasons, Plaintiffs respectfully request the 

Court to find the 2021 ROD arbitrary and capricious and not in accordance with 

law, and remand the matter for further consideration of the evidence and law in 

keeping with Carcieri. 

Dated:  September 12, 2022 

        

       /s/ David H. Tennant 

       David H. Tennant (admitted pro hac vice) 

       Law Office of David Tennant PLLC 
       3349 Monroe Ave, Suite 345 
       Rochester, NY 14618 
       585-281-6682 
       david.tennant@apppellatezealot.com 
      
       David J. Apfel (BBO No. 36073) 
       GOODWIN PROCTER LLP 
       100 Northern Avenue 
       Boston, MA 02210 
       Tel. +1 617 570 1895 
       Fax +1 617 321 4385 
       DApfel@goodwinlaw.com 
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The M-Opinion fails to address the Meriam Report and how it framed 

the IRA and other Indian legislation during the New Deal, and altogether 

overlooks the critical and sharp difference, recognized both in the Meriam 

Report and the IRA's legislative history, between Indians who were 

assimilated as state citizens and under state jurisdiction—who were not in 

need of federal support—and the unassimilated "long hairs," who were wards 

of the Federal Government and needed continued support. 

B. The M-Opinion Fails to Consider the IRA's Status as a 
Depression-Era Law Designed to Provide Emergency Relief to 
Unassimilated Indians, Misreads the IRA's Legislative History, 
and Wrongly Re-Imagines the IRA as a Modern Statute Without 
Eligibility Restrictions. 

By inserting in the IRA the express temporal UFJ requirement, 

Congress clearly intended to limit the federal obligations flowing from the 

statute. Indeed, the Federal Government was starved of resources in the 

midst of The Great Depression. Congress directed IRA benefits to be made 

available only to those Indians who truly needed the Federal Government's 

continued support. Accordingly, the IRA is properly viewed as an emergency 

relief bill for impoverished, unassimilated Indians, particularly those 

rendered landless by federal allotment acts. Senator Thomas called for the 

Government to "start a program of buying lands for these landless, 

dependent, helpless, poverty-stricken Indians." Senate Hearing at 150 

(April 30, 1934). 

11 
4851-6492-4483.1 

AR0006813 

Case 1:22-cv-10273-AK   Document 50   Filed 09/12/22   Page 42 of 50



But a critical threshold question for Senator Burton K. Wheeler, 

Chairman of the Senate Indian Affairs Committee, and lead sponsor of the 

IRA, was how to define the universe of intended beneficiaries under the Act—

i.e., how to define "Indian"? As originally drafted, the IRA definition was to 

include "all persons of Indian descent who are members of any recognized 

Indian tribe." Senator Wheeler believed that provision was too broad. He 

stated: 

Chairman. But the thing about it is this, Senator, I think 
you have to sooner or later eliminate those Indians who are at 
the present time—as I said the other day, you have a tribe of 
Indians here, for instance, in northern California, several so-
called "tribes" there. They are no more Indian than you or I, 
perhaps, I mean they are white people essentially. And yet they 
were under the supervision of the Government of the United 
States, and there is no reason for it at all, in my judgment. Their 
lands ought to be turned over to them in severalty and divided up 
and let them go ahead and operate their own property in their 
own way. 

Hearing Before the Senate Committee on Indian Affairs, 73rd 

Congress., 2d Sess., part 2 ("Senate Hearing") at 266 (May 17, 1934). M-

Opinion at 17, notes 63 and 109. 

As a group of law professors recognized in their Carcieri amicus brief, 

"Wheeler obviously believed that once Indians had fully assimilated into 

white society, they should no longer be afforded the protection of the IRA 

even if they were currently under federal jurisdiction." Brief of Law 

Professors Specializing in Federal Indian Law as Amicus Curiae, Supporting 

12 
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Respondents, filed in Carcieri v. Kempthorne, Supreme Court Case No. 07-

526 (August 25, 2008) at 20. 

Senator Wheeler explained that, "[w]hat we are interested in 

particularly is protecting the long-haired Indians and the Indians that are 

incapable of handling their property." Senate Hearing at 151 (April 30, 1934). 

He strongly opposed adopting a broad definition of "Indian" that would allow 

assimilated Indians back on the government rolls. "What we are trying to do 

is get rid of the Indian problem rather than to add to it." Senate Hearing at 

263-264 (May 17, 1934); M-Opinion at 11 & n.66. Accordingly he looked to 

limit the scope of the IRA to "wards of the Government at the present time." 

Senate Hearing at 263 (May 17, 1934) (emphasis added); M-Opinion at 11 & 

n. 64. 

One way Chairman Wheeler sought to narrow the definition of "Indian" 

was to change the blood quantum requirement that is part of the third 

defmition of "Indian," increasing it from more than 'A  blood to more than %2 

blood. M-Opinion at 11. Chairman Wheeler remained concerned that the 

term "recognized Indian tribe" in the first definition was over-inclusive 

because it was not subject to the blood quantum restriction and could 

therefore include "Indians" who were essentially "white people." M-Option at 

11 & n.69. Chairman Wheeler identified the need for a "limitation after the 

description of the tribe." M-Opinion at 17 & n.108. Commissioner of Indian 

13 
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Affairs Collier proposed the "under federal jurisdiction" language directly in 

response, as set forth below: 

CHAIRMAN: You would have to have a limitation after the 

description of the tribe. 

COMMISSIONER: Would this not meet your thought, 

Senator. After the words, "recognized Indian tribe" in the line I 

insert "now under federal jurisdiction"? That would limit the act 

to Indians now under Federal jurisdiction, except that the other 

Indians of more than one half Indian blood would get help. 

Senate Hearing at 266 (May 17, 1934). 

In this way Commissioner Collier attempted to capture the essence of 

the line-drawing "limitation" sought by Senator Wheeler, and was not 

purporting to introduce any broader concept than those already discussed. 

The lines so drawn necessarily excluded "nonfederally-recognized tribes (i.e., 

state-recognized tribes or Indians merely living in a tribal manner but 

without any political relationship with the Federal Government)." Karl A. 

Funke, "Educational Assistance and Employment Preference: Who is an 

Indian?" 4 Am. Indian. L. Rev. 1, 22 (1976); see Cohen's Handbook of Federal 

Indian Law § 3.02[9] (2015) ("The term `state-recognized tribes' refers to 

tribes that are not federally recognized, but have been acknowledged by state 

law, and that sometimes reside on state-recognized reservations. . . . State-

14 
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recognized tribes are, by definition, not considered federally recognized 

tribes, and the legal status of their reservations and the scope of their 

governmental authority, if any, is a matter of state, not federal, law."). 

The tribal remnants in Massachusetts were necessarily excluded by the 

UFJ requirement because they were long-time wards of the Commonwealth, 

and not of the Federal Government, see Elk, 112 U.S. at 108, and their 

members had long been assimilated into the dominant society. The Mashpees 

became citizens of the Commonwealth in 1869; the Mashpee Tribe lost its 

tribal identity by that time as a matter of fact and law. See Mashpee Tribe v. 

Town of Mashpee, 447 F. Supp. 940, 945-46, 949 (D. Mass. 1978), affd sub 

nom. Mashpee Tribe v. New Seabury Corp., 592 F.2d 575, 587-88 (1st Cir. 

1979). 

While the M-Opinion recognizes that Wheeler "desire[d] to limit the 

scope of eligibility for IRA benefits" the M-Opinion wrongly states that "the 

legislative history did not otherwise define or clarify the meaning of the term 

`under federal jurisdiction."' M-Opinion at 9. This statement ignores (or 

grossly undervalues) not only the Wheeler commentary that preceded, 

informed, and prompted Collier's insertion of the UFJ requirement, but also 

misses the point about the IRA's focus on unassimilated, impoverished 

Indians as discussed in the Meriam Report and carried forward into the IRA's 

legislation to address the unmet needs of then-present wards. 

15 
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While the M-Opinion (at 6) notes the IRA was intended to reverse 

allotment, the M-Opinion never draws any significance from the fact that 

Congress, from the outset, was targeting "Indians living under federal 

tutelage" in 1934, i.e., Indians who were subject to an allotment act and were 

deemed incompetent for a period following allotment and still subject to 

federal supervision—what the Meriam Report refers to as "restricted 

Indians." The M-Opinion never connects "tutelage" to "restricted Indian" 

status post-allotment, or considers how Congress' focus on that existing 

federal guardian-ward relationship in 1934 informed Congress's adoption of 

the UFJ requirement. The UFJ requirement must be interpreted in keeping 

with the stated concerns of Senator Wheeler to limit eligibility to "wards of 

the Government at the present time" including Indians currently under 

"federal supervision," and to exclude Indians who were assimilated, living as 

citizens of states, and whose welfare was the responsibility of the states.' 

7 The clarity of the eligibility lines being drawn is reflected in Commissioner Collier's 
post-enactment Department Circular No. 3134 (March 7, 1936) in which he noted 
that the Indians in Category 1 would "already be enrolled" with the Indian Service, 
which reaffirmed the limited scope of the member class to "wards of the Federal 
Government at the present time." This class was to be kept open for one year for 
tribal IRA votes; the voting period was extended to a second year with all votes to 
be recorded by June 1936—then the IRA "ladder" was pulled up and the class 
closed. Hass then issued his report at the ten-year mark post-enactment. While not 
a perfect list, it was the Department's working understanding of which tribes were 
under federal jurisdiction and eligible for IRA benefits. Tellingly, the Mashpees and 
Narragansetts (and other Eastern tribal remnants) were not on the list. 
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The M-Opinion fails to properly consider this highly probative 

legislative history (and post-enactment implementation evidence) and turns 

instead to a dictionary definition of "jurisdiction" (1933 Black's Law 

Dictionary) that is broad and unenlightening. M-Opinion at 8.8

The M-Opinion misreads the IRA's legislative history by stating that 

the UFJ requirement is a "broader concept" than guardian-ward or federal 

supervision. To be sure, the concept of a tribe being UFJ is different from 

that of being either a "restricted Indian" or under "federal tutelage," which 

are expressly tied to the post allotment status of individual Indians. See, e.g., 

Senate Hearing at 79-80 (Senate discussion of the notion that federal 

8 The Department's decision to look to the 1933 dictionary definition of "jurisdiction" 
is curious not only for overlooking the guidance provided by the IRA's legislative 
history, but also because the Department shunned such dictionary definitions when 
interpreting other words contained in the same sentence of Section 479: 
"recognized" and "tribe." With respect to the meaning of "recognition," the 
Department declares that the prevailing concept of "recognition" in 1934 included 
both a cognitive component and a quasi-anthropological component and not the 
formal political government-to-government status that arises through the 
administrative process adopted in 1978. M-Opinion at 23-24. But if that were true, 
by a parity of reasoning, the Department would have to employ the dictionary 
definition (or prevailing legal definition) of "tribe" in 1934 (as stated in Montoya u. 
United States, 180 U.S. 261 (1901)) for purposes of determining a tribal applicant's 
eligibility under the IRA. Instead the Department declares that the definition of 
"tribe" is controlled by standards employed the Office of Federal Acknowledgment 
("OFA") after 1978. But the Department acknowledges elsewhere (in both the Final 
Determination and ROD) that the post-1978 definition of "tribe" is very different 
from the common law definition of tribe in Montoya, which tripped up the 
Mashpees in their land claim litigation. See Mashpee Wampanoag Tribe's January 
5, 2017, Brief ("MWT Br.") at 18 & n.11. The Department's selection of definitions 
from different eras and sources to construe the same sentence in the IRA is 
unprincipled. 
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supervision over Indians ends when Indians are divested of property and that 

the bill would not be so limiting). But Collier employed the UFJ phrase to 

modify "recognized tribes" to capture the concerns Senator Wheeler was 

expressing: limiting eligible Indians—whether as individual Indians or as 

members of recognized tribes—to those who were "wards of the Government 

at the present time," i.e., in an existing guardian-ward relationship with the 

United States in 1934. A proper reading of the legislative history supports 

that contextual reading of the UFJ. It was not intended by Congress to be 

treated by the Department as a back door through which an expanded 

universe of Indians could secure eligibility to receive benefits when they had 

no actual guardian-ward relationship with the Government in 1934. 

Senator Wheeler and other adopters of the IRA sought to exclude 

assimilated Indians living as state citizens under state jurisdiction, who 

receive state, county, and local government services just as any other state 

citizens, and thus were strangers to the Indian Service in 1934. And no 

evidence suggests that anyone in Congress or the Department of the Interior 

ever intended that the tribal remnants in Massachusetts and other Eastern 

states that were treated as wards of those states—and never treated as 

wards of the Federal Government, see Elk, 112 U.S. at 108—would be eligible 

under the IRA. 
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