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SAULT STE. MARIE TRIBE OF CHIPPEWA INDIANS’ OBJECTIONS TO 

PROPOSED CONSENT DECREE 

______________________________________________________________________________ 

 

I. INTRODUCTION 

Sault Ste. Marie Tribe of Chippewa Indians (Sault Tribe) objects generally and specifically 

to approval of the proposed Consent Decree (ECF No. 2042-1).  The Sault Tribe does not consent 

to entry of the proposed Consent Decree; thus, this Court may not include the Sault Tribe as a party 

bound by it.1 Local Number 93, International Assoc. of Firefighters v. Cleveland, 478 U.S. 501, 

529 (1986) (stating that “a court may not enter a consent decree that imposes obligations on a party 

that did not consent to the decree”).  Without the Sault Tribe (the Indian tribe with the largest tribal 

fishing fleet) being a consenting party to the decree, there is no basis or justification for the Court 

 
1 Sault Tribe objects that the proponents of the proposed Successor Decree have removed the 
word “Consent” from the prefatory language of the Decree – apparently because the Sault Tribe 
does not consent.  But absent the consent of all parties, including the Sault Tribe, there is no 
basis upon which this Court could enter a new decree without first conducting a trial and issuing 
findings of fact and conclusions of law.  Sault Tribe further notes and objects that it has been 
excluded from negotiations since August 24, 2022 and that the parties did not seek or obtain 
Sault Tribe’s consent before filing the proposed decree with the Court. 
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to approve the proposed decree at all.   In addition, a full evidentiary hearing is necessary to resolve 

disputed issues of fact and law before entry of any new decree. 

II. GENERAL OBJECTIONS TO PROPOSED DECREE 

The Sault Tribe is not the Defendant in this matter – the State of Michigan is.  This case 

was commenced to confirm the Indian treaty right and to restrain the State from interfering with 

the treaty fishing rights of Sault Tribe and the other treaty tribes.  United States v. Michigan, 471 

F. Supp. 192 (W.D. Mich. 1979).   The tribes prevailed and their treaty rights were affirmed:   

The mere passage of time has not eroded, and cannot erode the rights guaranteed 

by solemn treaties that both sides pledged on their honor to uphold. The Indians 

have a right to fish today wherever fish are to be found within the area of cession 

as they had at the time of cession a right established by aboriginal right and 

confirmed by the Treaty of Ghent, and the Treaty of 1836. The right is not a static 

right today any more than it was during treaty times. The right is not limited as to 

the species of fish, origin of fish, the purpose of use or the time or manner of 

taking. It may be exercised utilizing improvements in fishing techniques, methods 

and gear.  

 

Id. at 280-81.   The State was precluded from regulating the tribes’ treaty fishing activities unless 

such regulation met the rigorous standards established by the Sixth Circuit.   

As provided in [People v. LeBlanc, 399 Mich. 31 (1976)], any such state 

regulations restricting Indian fishing rights under the 1836 treaty, including gill 

net fishing, (a) must be a necessary conservation measure, (b) must be the least 

restrictive alternative method available for preserving fisheries in the Great Lakes 

from irreparable harm, and (c) must not discriminatorily harm Indian fishing or 

favor other classes of fishermen.   

 
Thus, if Indian fishing is not likely to cause irreparable harm to fisheries within 

the territorial jurisdiction of the State of Michigan, the state may not regulate it. 

The state bears the burden of persuasion to show by clear and convincing 

evidence that it is highly probable that irreparable harm will occur and that the 

need for regulation exists. In the absence of such a showing, the state may not 

restrict Indian treaty fishing, including gill net fishing. . . .  

 

The District Court shall consider and decide in accordance with the principles 

outlined herein and in [LeBlanc], the questions of necessity and irreparable harm. 

Only upon a finding of necessity, irreparable harm and the absence of effective 
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Indian tribal self-regulation should the District Court sanction and permit state 

regulation of gill net fishing. 
 

United States v. Michigan, 653 F.2d 277, 279 (6th Cir. 1981), cert. denied, 454 U.S. 1124 (1981).   

There is no legal or factual argument or evidence that the State could meet the stringent 

standards for regulation of tribal fishing.  Yet, the vast majority of restrictions and obligations of 

the Consent Decree fall on tribes.   This is not appropriate nor lawful.  The Consent Decree, if one 

is entered, must be focused on protection and enhancement of the treaty right and preclusion of 

state regulation that fails to meet the Sixth Circuit standards. 

The prior consent decrees in this litigation were expressly time-limited.  The prior 1985 

Decree stated:  “Upon expiration of the terms of this agreement, or if earlier terminated for any 

reason, the provisions, restrictions, and conditions contained herein shall no longer govern the 

parties in any matter whatsoever.”  United States v. Michigan, 12 I.L.R. 3079, 3093 (W.D. Mich. 

1985).  Likewise, the 2000 Consent Decree was expressly time-limited to 20 years and also stated 

that:  “Upon expiration of this Decree, or if earlier terminated for any reason, the provisions, 

restrictions, and conditions contained in it shall no longer govern the parties in any manner.”  ECF 

Dkt. #1458, Page ID#3335.  It added:  “nothing in this Decree shall . . . create a precedent for 

future allocation or regulation.”  Id.   Thus, as the parties envisioned an end to each Consent 

Decree, this Court should not approve any subsequent decree unless it is an effective and 

comprehensive decree that adequately protects Indian treaty fishing rights of all affected tribes. 

The Sault Tribe does not consent, and specifically objects, to the proposed decree.  A 

consent decree, while a court order, requires the consent of the parties.  “A consent decree no doubt 

embodies an agreement of the parties and thus in some respects is contractual in nature.”  Rufo v. 

Inmates of Suffolk Cty. Jail, 502 U.S. 367, 378 (1992).  The decree “is at once a voluntary 

settlement agreement which could be fully effective without judicial intervention and a final 
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judicial order placing the power and prestige of the court behind the compromise stuck by the 

parties.” Pedreira v. Sunrise Children’s Servs., Inc., 826 F. App’x 480, 487 (6th Cir. 2020).  “A 

consent decree is essentially a settlement agreement subject to continued judicial policing.”  

Williams v. Vukovich, 720 F.2d 909, 920 (6th Cir. 1983).  “In this sense the decree merely 

memorializes the bargained for positions of the parties.”  Id.  See also City of Warren v. City of 

Detroit, 495 F.3d 282 (6th Cir. 2007) (“Although a consent judgment is enforceable by the Court, 

the source of the Court’s authority to require the parties to act is the parties’ acquiescence . . . .”) 

The U.S. Supreme Court has confirmed that: “a court may not enter a consent decree that 

imposes obligations on a party that did not consent to the decree.” Local Number 93, International 

Assoc. of Firefighters v. Cleveland, 478 U.S. 501, 529 (1986).  Here, the Sault Tribe does not 

consent to the proposed decree – while at the same time the proposed decree purports to bind and 

significantly restrict and limit the Sault Tribe treaty rights.  This is an unlawful violation of Sault 

Tribe treaty rights and not a permissible use of consent decree authority.  Id.  This court may not 

approve or impose the decree, with significant restrictions and regulations on tribal fishing, on the 

non-consenting Sault Tribe.  And without the presence of the Sault Tribe, it should not approve 

the decree at all – as an incomplete decree would not be in the public interest. 

Again, the Sault Tribe is not the Defendant here – but a majority of the restrictions imposed 

fall on sovereign treaty tribes.  As the Sault Tribe does not consent to such regulations on its treaty 

fishing rights and there is no contention or allegation that the State of Michigan has a legal basis 

for regulation under the applicable Sixth Circuit standards, this Court may not impose such 

restrictions on the non-consenting Sault Tribe’s exercise of its treaty right under governing law.  

Local Number 93, 478 U.S. at 529; Pedreira v. Sunrise Children’s Servs., Inc., 826 F. Ap’x at 487 

(“[c]ourts must be especially cautious when state officials seek to achieve by consent decree what 
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they cannot achieve by their own authority”), quoting Coalition to Defend Affirmative Action v. 

Granholm, 473 F.3d 237, 245 (6th Cir. 2006).   

While the Sault Tribe fundamentally disagrees with the proposed consent decree before the 

Court, the Sault Tribe does believe that a Consent Decree remains, in general, an appropriate 

vehicle to address issues of treaty fishing and state regulation going forward in this case.  But the 

current proposed decree is not the answer.  Given the failure of the negotiation process to achieve 

a workable decree that adequately honors and protects tribal rights and the fishery, this Court 

should set a schedule for an evidentiary trial by which the parties would present evidence and 

argument to support a lawful decree that is consistent with the tribal treaty right as confirmed in 

this litigation.   

A description of the numerous specific objections that the Sault Tribe has to the current 

proposed decree are below. 

III. SPECIFIC OBJECTIONS TO PROPOSED DECREE TERMS 

The Sault Tribe hereby identifies in table form below the Section of the proposed decree  

and the Sault Tribe’s objections. 

Section Objection 

II.T (Definition of Parties The definition of “Parties” must be modified to remove the Sault 

Tribe, as Sault Tribe does not consent to the decree and thus may 

not be bound by it. 

III (Intertribal agreements) Inter-tribal agreements are beyond the scope of this Consent 

Decree and any reference to them should be removed.  Tribes may 

enter into agreements amongst themselves without them being 

subject to the terms of a federal court Consent Decree.   

IV (Commercial Fishing 

Zones) 

In general, the proposed Consent Decree inequitably places 

significant restrictions and regulations on sovereign tribes in 

comparison to insufficient regulation and restriction on state 

licensed fishers.  Sault Tribe also objects that traditional gear such 

as spears and set hooks should be expressly permitted in the decree. 

IV(A)(1)(b)(i) (Bay de Sault Tribe objects to the geographic description of this zone.  The 
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Noc Zone description) basis for the latitude and longitude descriptions is not disclosed and 

those latitude and longitude descriptions are not agreed upon by the 

Sault Tribe; nor are they consistent with the Treaty or the 2000 

Consent Decree.  The boundaries of the geographic area described 

are disputed.  Sault Tribe also objects to the Decree’s closure of 

Little Bay de Noc to tribal commercial fishing. 

IV(A)(1)(b)(ii) (Bay de 

Noc zone regulations) 

The trap net retention of perch is removed, to the prejudice of the 

Sault Tribe. 

IV(A)(1)(b)(ii)(a)(i) 

(Little Traverse) 

Sault Tribe objects that Little Traverse gains two licenses and gains 

gillnet opportunity as compared to the 2000 Consent Decree 

IV(A)(1)(b)(ii)(a)(i)(b) 

(Little Traverse) 

The provision is misleading and unclear as written.  The assumed 

intent is that tribes can harvest walleye freely at all other times of 

year (outside of January 1 through May 14), but as written it 

appears that tribes can harvest only 15 pounds of walleye and only 

during the January 1 – May 14 time period. 

IV(A)(1)(b)(ii)(a)(i)(c) 

(Little Traverse) 

The regulation regarding the depth of large mesh gill nets will be 

difficult, if not impossible, to enforce or comply with, creating 

compliance disputes. 

IV(A)(1)(b)(ii)(a)(i)(d) The prohibition on no fishing with Small Mesh Gill Nets is a new 

restriction on tribal fishing not contained in the prior decree. 

IV(A)(1)(b)(ii)(a)(ii) 

(Sault Tribe) 

There are errors in the letter/number formatting in this section, 

which creates changes in meanings in the section. 

IV(A)(1)(b)(ii)(a)(ii)(a) 

(Sault Tribe) 

The prior consent decree allowed additional Sault Tribe trap net 

operations to be authorized in the future by CORA based on data 

collected during previous years.  This provision fails to reflect that 

possible increase in Sault Tribe fishing capacity. 

IV(A)(1)(b)(ii)(a)(ii)(a)(2) 

(Sault Tribe) 

The restriction on trap net operations not retaining Walleye is a new 

restriction on Sault Tribe fishing rights not contained in 2000 

Consent Decree. 

IV(A)(1)(b)(ii)(a)(ii)(a)(3) 

(Sault Tribe) 

This provision will require Sault Tribe to remove two of its current 

trap net fishers in this location if they wish to permit gillnets 

whereas Little Traverse Bay Band gains two spots.  This is 

inequitable and prejudicial to Sault Tribe fishers. 

IV(A)(1)(b)(ii)(a)(ii)(a)(4) 

(Sault Tribe) 

The provision is misleading and unclear as written.  The assumed 

intent is that tribes can harvest walleye freely at all other times of 

year (outside of January 1 through May 14), but as written it 

appears that tribes can harvest only 15 pounds of walleye and only 

during the January 1 – May 14 time period. 

IV(A)(1)(b)(ii)(a)(ii)(a)(5) 

(Sault Tribe) 

The regulation regarding the depth of large mesh gill nets will be 

difficult, if not impossible, to enforce or comply with, creating 

compliance disputes. 

IV(A)(1)(b)(ii)(a)(ii)(a)(6) 

(Sault Tribe) 

The prohibition on no fishing with Small Mesh Gill Nets is a new 

restriction on tribal fishing not contained in the prior decree. 

IV(A)(1)(c) (Little 

Traverse Tribal Zone) 

Tribal exclusive zones are properly negotiated between the 

sovereign tribes and should not be included with the scope of this 

decree. 
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IV(A)(1)(c)(i) (Little 

Traverse Tribal Zone 

Description) 

Objection relating to the size of this zone; hearing is necessary to 

adjudicate the appropriate size of respective zones in consideration 

of respective tribal fishing capacity 

IV(A)(1)(c)(ii)(a)(ii)(a) 

(Little Traverse Tribal 

Zone Regulations) 

The basis for the latitude and longitude descriptions is not disclosed 

and those latitude and longitude descriptions are not agreed upon 

by the Sault Tribe. 

IV(A)(1)(c)(ii)(a)(ii)(b) 

(Little Traverse Tribal 

Zone Regulations) 

Objection that the restrictions on Large Mesh Gill Net Fishing are 

more restrictive than in the 2000 Consent Decree and more 

restrictive than State authority to regulate would permit 

IV(A)(1)(c)(ii)(b) (Little 

Traverse Tribal Zone 

Regulations - salmon) 

There should be specific reference that inter-tribal fishing shall be 

allowed in this section the rest of the year. 

IV(A)(1)(d) (Lake 

Michigan Northern 

Development Zone) 

This section is unnecessary and inappropriate to have in the 

Consent Decree.  The tribes’ authority to issue permits for their 

fishermen is not subject to state control. 

IV(A)(1)(e) (Grand 

Traverse Tribal Zone) 

Tribal exclusive zones are properly negotiated between the 

sovereign tribes and should not be included with the scope of this 

decree. 

IV(A)(1)(e)(ii)(a) (Grand 

Traverse Tribal Zone Trap 

net operations) 

The regulation and limitations on bag limits are not within state 

authority to impose on tribal fishers and should not be imposed on 

tribal fishers in this decree. 

IV(A)(1)(e)(ii)(b)(i) 

(Large Mesh Gill Net 

operations) 

The basis for the latitude and longitude descriptions is not disclosed 

and those latitude and longitude descriptions are not agreed upon 

by the Sault Tribe. 

IV(A)(1)(e)(ii)(b)(vi) The restrictions and level of management contained in this section 

is confusing and an unprecedented micromanagement of tribal 

fishing practices.  It should not be approved in the decree as it is 

inconsistent with tribal principles of self-management and beyond 

state authority to regulate. 

IV(A)(1)(e)(ii)(b)(vi)(c) The restrictions in Grid 714 are not within state authority to impose 

on tribal fishers and should not be imposed on tribal fishers in this 

decree.  The restriction severely restricts tribal fishing in a month 

with favorable fishing conditions and forces the majority of fishing 

to occur in months where weather is not conducive to fishing. 

IV(A)(1)(e)(ii)(b)(vi)(d) The restrictions in Grids 813 and 814 are not within state authority 

to impose on tribal fishers and should not be imposed on tribal 

fishers in this decree.  The restriction severely limits tribal fishing 

in a month with favorable fishing conditions and forces the 

majority of fishing to occur in months where weather is not 

conducive to fishing. 

IV(A)(1)(e)(ii)(b)(vii) Requiring tribal government to provide State with copies of permits 

issued in advance is violation of sovereignty and beyond State 

authority to require.   

IV(A)(1)(e)(ii)(c)(iii)(a) 

(Small Mesh Gill Net 

operations) 

This regulation is ambiguous and confusing.  While the regulation 

matches the large mesh regulations, it excludes the part restricting 

lake trout habitat.  In subsection (v) of this part, lake trout harvest 
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is allowed with small mesh from Nov. 30 – Oct. 14.  It is not clear 

whether this counts or not against the large mesh catch limits in 

subsection (b)(vi) regarding large mesh fishing. 

IV(A)(1)(e)(ii)(c)(iii)(d) Requiring tribal government to provide State with copies of permits 

issued in advance is violation of sovereignty and beyond State 

authority to require.   

IV(A)(1)(e)(ii)(d) 

(Salmon) 

This provision provides a smaller salmon zone than compared to 

the 2000 consent decree and is beyond what state authority to 

require. 

IV(A)(1)(f) (Little River 

Tribal Zone) 

This definition of the Little River Tribal Zone adds a row of fishing 

grids, substantially expanding their zone.  Tribal exclusive zones 

are properly negotiated between the sovereign tribes and should not 

be included with the scope of this decree. 

IV(A)(1)(f)(ii)(c)(ii) 

(Regulations) 

The provision for a fifteen (15) fish daily bag limit per vessel for 

salmon is too low and will most likely result, in most cases, of less 

than one salmon being able to be retained. 

IV(A)(1)(f)(ii)(c)(iii) 

(Regulations) 

The provision for fishing by non-tribal independent contractors is 

not proper.  Tribes cannot issue a license or permit to fish to 

someone who is not a tribal member under their jurisdiction. 

IV(A)(1)(f)(ii)(c)(iv) 

(Regulations) 

This provision unnecessarily leaves Little River members unable 

to fish with large mesh gillnets absent unnecessary and 

unwarranted state intrusion.  This kind of regulation is not 

appropriate in consent decree as it is beyond what state could 

impose under its authority and unduly restricts tribal sovereignty. 

IV(A)(1)(f)(ii)(c)(v) 

(Regulations) 

A requirement that Indian tribe notify the State sixty days prior to 

fishing in the first instance and ten days prior to fishing in each 

other year is an unlawful intrusion on tribal sovereignty and far 

beyond state authority to require.  These kinds of provisions should 

not be included in the consent decree as they inherently reduce 

tribal sovereignty vis-à-vis the state and will create a precedent and 

expectation with regard to tribal-state relations to the prejudice of 

all tribes.  Will failure to notify the State violate the decree leading 

to enforcement action in this Court?  Notably, the State is not 

required to notify tribes when their fishers fish. 

IV(A)(1)(f)(ii)(c)(vi) 

(Regulations) 

It is not important for this Court to impose via consent decree a 

requirement on an Indian tribe to “undertake other measures” that 

the State and Federal government “consider essential.”  It is the 

tribe itself that has sovereignty to make these decisions without the 

mandate of a court order. 

IV(A)(1)(f)(ii)(c)(viii) 

(Regulations) 

The requirement to share coordinates of nets, and the provision to 

make their coordinates available to the public, is far beyond state 

authority to require of tribal fishers and is more than the state 

requires with regard to its own fishers.  Again, this provision is a 

blatant violation of tribal sovereignty that should not be imposed 

via decree.  And again such a provision would set a precedent to 

the prejudice of all tribes.  Vandalism of publicly available net 
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locations is likely. 

IV(A)(1)(f)(ii)(c)(ix) 

(Regulations) 

This regulation is ambiguous and confusing.  Does it mean that nets 

cannot be set or that the vessel literally cannot operate in the 

waters?  The decree should not be approved with such ambiguity. 

IV(A)(1)(f)(ii)(c)(x) 

(Regulations) 

The dates and timetables here are not consistent with other 

regulations in this section, rendering the obligations unduly 

confusing and ambiguous.  In addition, these notification and 

consultation requirements could not be imposed on sovereign tribes 

outside the confines of this decree.  Thus, the provision should be 

stricken as inconsistent with and beyond state authority to require. 

IV(A)(1)(g)(i) (Southern 

Lake Michigan 

Development Zone 

Description) 

This fishing area is reduced as compared to the 2000 Consent 

Decree, reducing opportunity for tribal fishers in violation of their 

rights. 

IV(A)(1)(g)(ii)(b) 

(Regulations) 

These provisions effectively adopt for the duration of the decree 

restrictions that were intended to apply for only a three-year 

introductory period in the 2000 consent decree.  This unduly 

restricts tribal fishing. 

IV(A)(1)(g)(ii)(c) 

(Regulations) 

These provisions effectively adopt for the duration of the decree 

restrictions that were intended to apply for only a three-year 

introductory period in the 2000 consent decree.  This unduly 

restricts tribal fishing. 

IV(A)(1)(g)(ii)(d) This provision will prohibit any large mesh gill net fishing if Little 

River Band sets 6,000 feet within their zone.   

IV(A)(2)(a)(i) (Northern 

Lake Huron Inter-Tribal 

Fishing Zone) 

The size of the zone is changed from the 2000 Consent Decree.  It 

is not clear what the basis is, in law or fact, for changing the size 

of this or any of the fishing zones in the decree, or of imposing 

tribal fishing zones at all. 

IV(A)(2)(b) (Bay Mills 

Tribal Zone) 

The size of the zone is significantly changed from the 2000 Consent 

Decree.  It is not clear what the basis is, in law or fact, for changing 

the size of this or any of the fishing zones in the decree, or of 

imposing tribal fishing zones at all.  The changes in zone size will 

correspondingly reduce the potential open water for other tribes, 

without legal or factual justification. 

IV(A)(2)(b)(i) 

(Description) 

The basis for the latitude and longitude descriptions is not disclosed 

and those latitude and longitude descriptions are not agreed upon 

by the Sault Tribe. 

IV(A)(2)(c)(i)(b) (Sault 

Tribe Tribal Zone – 

Cordwood Point zone) 

The zone described is changed from the 2000 Consent Decree and 

fails to provide fishing access to all waters to which the Sault Tribe 

is entitled in violation of its treaty rights. 

IV(A)(2)(c)(ii)(a) 

(Regulations) 

The Sault Tribe regulation states:  “At all other times, these waters 

shall be part of the Northern Lake Huron Inter-Tribal Fishing 

Zone.”  That language is singularly contained in the Sault Tribe 

fishing zone, but is not found in provisions regarding other tribal 

zones, such as the LTBB and GTB salmon zones.  Language should 

be applied consistently to reduce ambiguity. 
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IV(A)(2)(c)(ii)(b) 

(Regulations) 

This provision for stocking in “the St. Martin’s Bay zone of Lake 

Huron” is too broad and could be read to allow the State to move 

stocking to areas other than Nunns Creek.  Nor does this provision 

need to be included as a “regulation” of tribal fishing.  It is an 

obligation of the State not a regulation on the Tribe. 

IV(A)(2)(d) (Southern 

Lake Huron Trap Net 

Zone) 

The description of this zone fails to resolve the dispute about the 

boundaries of the zone.  The shifting of two grids here into 

intertribal waters provides little benefit to Indian tribes as these are 

deep water grids far offshore. It should be up to the sovereign tribes 

to decide what areas they will fish in; the treaty does not require 

Indian tribes to ask the state for permission to fish in a treaty area. 

IV(A)(2)(d)(ii)(c) 

(Regulations) 

The restriction of four (4) Trap Net operations removes the ability 

for Bay Mills and Sault Tribe to add more based on research. 

IV(A)(2)(d)(ii)(e) 

(Regulations) 

Objection to the time/date limitations and restrictions in this 

section. 

IV(A)(2)(d)(ii)(g) 

(Regulations) 

This new provision is again an unwarranted intrusion on tribal 

sovereignty and treaty rights and beyond any authority that the 

State would have regarding tribal fishing.  It should not be 

maintained. 

IV(A)(2)(d)(iii) Sault Tribe objects to the state permitting provisions, which 

infringe the treaty right and go beyond any state authority.  Also, 

Sault Tribe objects to the changes in this provision as compared to 

the 2000 Consent Decree.  For example, the opening words “The 

Tribes” previously used to refer to only Bay Mills and Sault Tribe.  

The word “only” added to the second sentence has significant and 

unnecessary restrictive implications.  And the last sentence 

provides the State with authority that it would not otherwise have 

under federal law and the treaty.  The provision should be revised 

to comport with tribal authority and sovereignty. 

IV(B) (State Commercial 

Fishing Zones) 

Sault Tribe notes that the regulation of State Commercial Fishing 

takes up less than one page of the Decree while regulation of Tribal 

Commercial Fishing is exceptionally and unreasonably detailed, 

taking up 13 pages of the decree, and provides far more authority 

to the State than is permissible under federal law and the treaty. 

IV(B)(2)  The word “refrain” is insufficiently definite to impose an 

enforceable obligation on the State. 

IV(C) (Closed 

Commercial Fishing 

Zones) 

This section removes certain areas, including Grid 519, from the 

closed sections without explanation. 

IV(C)(1) (Closed 

Commercial Fishing 

Zones) 

Sault Tribe objects to the closure defined in this section, as it 

consists of a traditional fishing area of the Sault Tribe.  Sault Tribe 

objects to the geographic boundaries of this closed area as the 

current definition unreasonably restricts tribal fishing opportunity. 

IV(C)(3) (Closed 

Commercial Fishing 

Zones) 

The closure in this section is different from and larger than that 

contained in the 2000 Consent Decree, reducing fishing 

opportunity. 
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IV(C)(5) (Closed 

Commercial Fishing 

Zones) 

The basis for the latitude and longitude descriptions is not disclosed 

and those latitude and longitude descriptions are not agreed upon 

by the Sault Tribe.  This provision closes more area than was in the 

2000 consent decree, unlawfully removing fishing opportunity to 

the detriment of tribal rights. 

IV(C)(6) (Closed 

Commercial Fishing 

Zones) 

Sault Tribe objects to the Munising Bay closure.  The area is very 

important both as a traditional fishing area and as a protected area 

where they can fish when weather is bad.  This larger closure was 

not in the 2000 Consent Decree, and is an unwarranted and 

unlawful removal of fishing opportunity to the detriment of tribal 

rights.   The basis for the latitude and longitude descriptions is not 

disclosed and those latitude and longitude descriptions are not 

agreed upon by the Sault Tribe.   

IV(C)(7) (Closed 

Commercial Fishing 

Zones) 

This closure was not in the 2000 Consent Decree, and is an 

unwarranted and unlawful removal of fishing opportunity to the 

detriment of tribal rights.  The basis for the latitude and longitude 

descriptions is not disclosed and those latitude and longitude 

descriptions are not agreed upon by the Sault Tribe.   

IV(C)(8) (Closed 

Commercial Fishing 

Zones) 

This closure was not in the 2000 Consent Decree, and is an 

unwarranted and unlawful removal of fishing opportunity to the 

detriment of tribal rights.  The basis for the latitude and longitude 

descriptions is not disclosed and those latitude and longitude 

descriptions are not agreed upon by the Sault Tribe.   

IV(C)(11) (Closed 

Commercial Fishing 

Zones) 

Sault Tribe objects and does not agree to the size of the harbor 

closure areas.  These descriptions are changed from the 2000 

Consent Decree. 

V(C) (Harvest Estimation) These “harvest estimation” provisions places inadequate obligation 

on the State to account for the impact of state fisheries.  In contrast, 

the Tribes are imposed with significant reporting burdens and 

obligations.  The decree is inequitably favored toward the State and 

violative of treaty rights. 

VI (Regulation of the 

Fishery) 

More than five pages dedicated to regulation of the fishery, with 

nearly all of it related to regulation of the tribal fishery – and only 

one small paragraph related to the state (in Section VI(B)).  This 

micromanagement of the tribal fishery in this document is not 

consistent with governing principles of federal law, the treaty right, 

tribal sovereignty, and the very limited authority that the state could 

assert over Indian tribes re fishing activity absent this decree. 

VI(C) Gear Restrictions This section is focused on commercial fishing only; but should also 

include detailed restrictions for state recreational fishing. 

VI(D)(2) (Spawning 

Closures) 

This regulation is overly burdensome and will be impossible to 

meaningfully enforce.  In addition, there is no rationale for it and it 

imposes undue and unlawful restriction and burden on tribal fishing 

beyond what the state could lawfully impose absent this decree.  

Nor is there any comparable regulation on state fishers. 

VI(D)(3) (Spawning This regulation is overly burdensome and will be impossible to 
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Closures) meaningfully enforce.  In addition, there is no rationale for it and it 

imposes undue and unlawful restriction and burden on tribal fishing 

beyond what the state could lawfully impose absent this decree.  

Nor is there any comparable regulation on state fishers. 

VII(A) (Lake Trout and 

Whitefish Management) 

The Sault Tribe objects to the Lake Trout allocation.  The 

management regime in this section should replicate the Harvest 

Regulation Guideline that has been used by tribes for decades.  This 

system uses models but also uses any data that is available to make 

informed decisions and provides better management data than what 

is contained in this document or what has been proposed by other 

parties.  This is another example of where tribal management, 

outside the confines of this decree, will provide superior results for 

the fishery and be more consistent with the tribes’ treaty 

entitlement. 

VII(A)(2)(a)(i)(a) Sault Tribe does not agree to the provision requiring the setting of 

harvest limits in Statistical Districts MH-1 and MH-2, combined as 

MH-12. 

VII(A)(4) (Harvest 

Limits) 

The timeframes set in the decree are too inflexible for the parties to 

determine harvest limits; the consequences of failing to determine 

harvest limits are too rigid. 

VII(A)(5) (Target 

Mortality Rates) 

Sault Tribe objects to the manner in which mortality rates are 

calculated.   

VII(A)(5)(b)(i); 

VII(A)(6)(c) (Review of 

target mortality rates) 

The document is internally contradictory.  In VII(A)(5)(b)(i), it 

says that target mortality rates will be reviewed and evaluated by 

the TFC every six years, but in VII(A)(6)(c), it says reviews will 

happen every three years.   

VII(A)(7) The tribal allocation in MM-123 was reduced with no 

corresponding increase elsewhere, reducing tribal fishing 

opportunity. 

VII(A)(8) (Additional 

Lake Trout Agreements) 

This provision reduces the tribal allocation in MM-123 with no 

corresponding increase elsewhere, reducing tribal fishing 

opportunity.  Sault Tribe objects that this 87%/13% reduced 

allocation is locked in unless “both” the tribal and state harvest 

limits can go up.   

VII(B)(c) The sentence starting with “On average . . .” is too vague and 

ambiguous to be meaningfully enforceable.  What does “on 

average’ mean and what are the consequences for violation by the 

State? 

VII(C) There is no basis to include provisions dictating how the Indian 

tribes will manage their own fisheries in this decree; nor is there a 

basis for Indian tribes to provide the notice required in the last 

sentence.  There is not similar or corresponding notice obligations 

placed on the state.  This fails to respect Indian tribes as sovereign 

and equal governments to the State. 

VII(F)(1) Trap Nets There is no basis for the decree to dictate how the tribes internally 

manage their own fisheries.  So long as within the tribal allocation, 
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the state has no authority to dictate harvest rules or limits.  Sault 

Tribe also objects to the bag limit. 

VIII(A) (Allocation and 

Harvest Limits) 

The actions in the second sentence should not be triggered “if a 

request is made”; rather, they should occur if the executive council 

determines an allocation and harvest limits are needed.  

VIII(B)(1) (Salmon) This restriction on tribal harvest is beyond what the state could 

impose under its own authority and will unnecessarily reduce tribal 

fishing opportunity in contradiction to federal law and the treaty.  

Nor is there any basis to prohibit the retention of salmon caught in 

Trap Nets. 

VIII(B)(2) (Salmon) This provision is vague, ambiguous, and unenforceable as written.  

The word “reasonable” is qualitative and subject to interpretation.   

This will result in unwarranted disputes and conflict and 

harassment of tribal fishers by state enforcement officers. 

VIII(F)(1)(b)(i) (Walleye) Grids 309, 409, and 410 should be included; failure to include will 

unnecessarily reduce tribal fishing opportunity. 

VIII(F)(1)(b)(ii) This provision contains date restrictions that are contradictory and 

in conflict with other provisions in the decree, specifically the 

Southern Lake Huron section says closure occurs in November. 

VIII(F)(2) This provision is contradictory and in conflict with other provisions 

in the decree, specifically the Bay de Noc zone. 

VIII(G)(1)(b)(ii) (Yellow 

Perch – Lake Huron) 

This provision contains date restrictions that are contradictory and 

in conflict with other provisions in the decree, specifically the 

Southern Lake Huron section says closure occurs in November.  It 

is also not clear why the geographic description here is different 

than in the related section regarding walleye (VII)(F)(1)(b)(ii). 

VIII(G)(2) This provision increases restriction on tribal fishing as compared 

to the 2000 Consent Decree as there is currently targeted retention 

of Yellow Perch allowed in a small area of MM-1. 

VIII(I) (Other Species) It should take more than “a request” by “any party” to assess 

species management and develop management protocols.  There 

should be consensus that such actions are necessary. 

VIII(J) (Species not 

authorized for commercial 

harvest) 

The restriction on 25 pounds per vessel per day is overly restrictive 

and unnecessary given the increasing abundance of some of the 

predator populations described in this section.  Atlantic Salmon 

should be removed from the list as they are becoming increasingly 

common and can sometimes be difficult to tell apart from other 

salmon.   

VIII(J)(3) Tribes should not have to demonstrate that their stocking efforts 

“have substantially contributed to a commercially harvestable adult 

population.”  Tribes that invest the time, money, and infrastructure 

to develop fishery should not be subject to discretionary approval 

about their opportunity to harvest that species.  This provision 

unduly and unnecessarily restricts tribal sovereignty and authority.  

Once a fish is stocked into waters with Treaty fishing rights, those 

fish are available for harvest by any Treaty tribe. 
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IX (Stocking) This section improperly leaves out State requirement to give Sault 

Tribe eyed up eggs from Bay de Noc upon request. 

IX(B)(1)(a) The provision should include language that ensures protection of 

fishing opportunities for tribal fishers. 

IX(B)(1)(c)(iii) As drafted, the language is inadequate and confusing about when a 

decrease in stocking limits or number needs responsive action from 

the TFC. 

IX(B)(3) The words “reasonably intended” are too vague and ambiguous to 

provide enforceable and binding obligations.  The word “and” 

between “lower-most fish passage barriers” and “reasonably 

intended to spend the majority of their lives in the Great Lakes” 

should be “and/or” because may streams do not have lower-most 

fish passage barriers, and if they do, there is no consistency as to 

how far upstream they are located.  Also, this provision should also 

apply to Rainbow Trout, as Rainbow Trout may be stocked in a 

tributary but ultimately migrate to the Great Lakes. 

IX(D) (Disease 

Considerations) 

This provision is unnecessary as it is already being done by Sault 

Tribe, other tribes, and the State in the best interest of the lakes.  As 

with many other aspects of the decree, this kind of provision is not 

necessary to be included in a federal court order. 

IX(E) No other fish stocking provision has similar language binding 

parties to establish the need for stocking and future stocking.  The 

language places undue burden on sovereign tribal government 

stocking operations.  There is no legal or factual basis for the State 

to have a role in these tribal stocking operations. 

XI (Subsistence Fishing) Sault Tribe generally objects to the restrictions imposed on 

subsistence fishing which is a core of the tribal treaty fishing right.  

The restrictions in Section XI unduly and unlawfully restrict the 

tribal treaty fishing right. 

XI(A) This provision is unnecessary for a federal court order.  Sault Tribe 

has been doing this for decades but it is not within the scope of 

issues before the Court. 

XI(B) Tribes have authority to regulate the subsistence fishing of their 

members outside the bounds of federal court decree and under 

inherent sovereignty.  There is no basis for this section in the decree 

and certainly no basis for Indian tribes to provide the State with 

copies of permits or licenses provided to its members.  This 

provision goes far beyond what the state could impose under its 

limited authority related to tribal fishing. 

XI(C) Subsistence fishers should be allowed to barter without it being 

considered an impermissible “exchange for value”  The restriction 

on no more than two subsistence fishers being on the same vessel 

is an overly burdensome and unfounded regulation on tribal 

fishing.  There is no legal or factual basis for such a restriction on 

tribal subsistence fishing activity. 

XI(C)(1) The entirety of these restrictions on tribal subsistence fishers are 
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new, and not in the 2000 Consent Decree, and impose overly 

burdensome and unfounded regulation on tribal subsistence 

fishing.  All of the restrictions in this section go far beyond what 

the state could impose under its limited authority related to tribal 

fishing.  Nor is there any legal or factual basis to support the 

imposition of these restrictions on tribal subsistence fishing.  These 

restrictions will be used to track, target, and harass tribal 

subsistence fishers.   

XI(E) This reporting provision is not needed in a federal court decree.  

Each tribe has sovereign authority to require reporting from its 

subsistence fishers.  The federal court need not be supervising this. 

XI(E)(1) Reporting by the 15th of every month is unduly burdensome and 

imposes requirements far beyond what the State could require 

under its own authority.  Current reporting obligation under 2000 

Consent Decree is every six months.  Imposing additional reporting 

and tracking will burden tribal fishing and impair the treaty right. 

XI(E)(2) This weekly reporting obligation is unduly burdensome and 

imposes requirements far beyond what the State could require 

under its own authority.  Nor is there any justification for this 

obligation.  Imposing additional reporting and tracking will burden 

tribal fishing and impair the treaty right. 

XII(B) (Technical 

Fisheries Committee – 

Membership and 

Authority) 

The first sentence says that membership will include a biologist 

from the United States, but below it says the federal biologist will 

be from USFWS.  It should be clarified and made consistent in the 

text. 

XII(C)(7), (8) (Tasks and 

Responsibilities) 

The sovereigns do not need to have the federal court order dictate 

when they meet to discuss management issues; nor should the state 

or federal governments have authority under this decree to review 

tribal estimating and reporting systems.  The tribes are co-equal 

governments and should be treated as such in this decree if it is 

entered.  Section XII(C)(7) should be deleted and removed from 

the Decree. 

XIII(A) (Notice of 

Proposed Regulatory 

Action) 

There is no basis or need, in fact or law, to dictate the means and 

methods of tribal regulatory actions in this decree.   

XIV(B) (Information 

Sharing – Commercial 

Harvest) 

These information sharing requirements are unduly burdensome on 

tribes and are far beyond what the state could impose under its 

limited authority related to tribal fishing.  There is no need for this 

level or frequency of information sharing to manage the fishery.  

Only end harvest data is necessary in order to show whether parties 

stayed within their harvest limits.  If this provision is included in a 

decree, there should be provision clarifying ownership and 

appropriate uses of data in this section to prohibit unauthorized 

uses by parties to whom the information is shared. 

XIV(B)(1)  These information sharing requirements are unduly burdensome on 

tribes and far beyond what the state could impose under its limited 
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authority related to tribal fishing.  The decree should not mandate 

Indian tribes to use an Electronic Reporting System; that is a 

decision for the tribes pursuant to their sovereignty.  There is no 

basis or need, in fact or law, to specify that CORA will be the entity 

that owns and operates the Tribes’ reporting system.  That is a 

decision for the Indian tribes.  The statement that “Tribal staff may 

assist fishers” use the reporting system is inappropriate for a federal 

court decree and not tied to any issue of fact or law in dispute.  Nor 

is there any basis to require the fisher license number or the name 

of the person entering the data; such a requirement is far outside 

anything the state could require under its limited authority.  The 

frequency of reporting is far more than necessary to implement 

fishery management.  The mandated frequency of reporting is 

simply a tool for the state to exert unwarranted control over tribes.  

There is no check or ability for Indian tribes to enforce state 

reporting or state reporting errors.  The last sentence regarding 

finalization of harvest data within 2 reporting periods is 

superfluous and unnecessary, and without any legal or factual 

basis. 

XIV(B)(2) These information sharing requirements are unduly burdensome on 

tribes and are far beyond what the state could impose under its 

limited authority related to tribal fishing.  There is no need for this 

level or frequency of information sharing to manage the fishery.  

Nor will the reporting data be possible to obtain, compile, and 

transmit on such a frequent basis.  Only end harvest data is 

necessary in order to show whether parties stayed within their 

harvest limits.  It is unpracticable to demand each sovereign to have 

their system running by July 1, 2023. 

XIV(B)(3) The State assertion that law enforcement will not use individual 

Tribal fisher’s catch report to issue tickets is largely unenforceable.  

If law enforcement does write a ticket in such circumstances, is it 

per se invalid?  How will the tribal fisher know that the ticket is 

invalid?  What recourse do they have to challenge ticket that is not 

in compliance with this section?  The State should be required to 

pay any costs tribal fishers incur that are associated with  issuance 

of invalid tickets under this section. 

XIV(B)(4) Sharing data with the “United States” as a whole is too broad; 

specific agencies with a verifiable need for the data should be 

specifically identified.  Similarly, “state agency staff” is overly 

broad and should be narrowed with specificity to those agency staff 

with verifiable need for the information. 

XIV(B)(4)(a) The State of Michigan should submit a legal opinion that this 

statement of the law (that tribal commercial harvest data is not 

subject to public disclosure under Michigan FOIA) is correct.  And 

there should be specified penalties for noncompliance with this 

provision in the event that data is unlawfully disclosed by the state. 

Case 2:73-cv-00026-PLM   ECF No. 2077,  PageID.12819   Filed 02/10/23   Page 16 of 20



 

17 
 

 

XIV(B)(4)(b) Restrictions on CORA’s ability to release data to non-parties need 

not be in a federal court decree as it is not related to any disputed 

issue of law or fact 

XIV(B)(5)(a) Commercial harvest data should not be provided without prior 

written approval of the owning/issue agency under any 

circumstances. 

XIV(D) (Retail Sales 

Records) 

These provisions, which apply only to Tribes and not the State, are 

unduly burdensome and far beyond any requirement that the State 

could impose under its limited authority regarding tribal fishing.  

There is no reciprocity; the requirements are placed only on tribal 

fishers with no justification.  It is vague and ambiguous what would 

happen if this provision is not complied with.  This is beyond the 

scope of any disputed issue of fact or law and should not be in the 

decree. 

XIV((E) These provisions, which apply only to Tribes and not the State, are 

unduly burdensome and far beyond any requirement that the State 

could impose under its limited authority regarding tribal fishing.  It 

is vague and ambiguous what would happen if this provision is not 

complied with.  This is beyond the scope of any disputed issue of 

fact or law and should not be in the decree. 

XIV(H) (Recreational 

Harvest by State-Licensed 

Fishers) 

The vast majority of the state fishery comes from their recreational 

fishery.  Yet, unlike the frequency of tribal reporting, the State only 

has to report once per year and has 3 months to prepare it.  This is 

a clear example of the inequitable and non-reciprocal nature of the 

decree when you compare the frequency of tribal reporting (which 

is beyond state authority to require) to the infrequency of state 

reporting. 

XIV(H)(2) This provision places no actual obligation on the State to modify 

its reporting system.  The provision is vague and unenforceable. 

XIV(K) (Tribal Charter 

Boat Harvest) 

The provisions of the decree relating to state and tribal charter boat 

harvest, respectively, should be placed next to one another in the 

decree for clarity and consistency. 

XIV(M) (Environmental 

Contaminants) 

The language “in a timely manner” is vague and ambiguous.  It is 

imperative that data regarding environmental contaminant levels 

be shared immediately for protection of human health and to ensure 

accurate information releases to the public. 

XV(B) (Information 

Gathering - Work Plans) 

These provisions are unduly burdensome and far beyond any 

requirement that the State could impose under its limited authority 

regarding tribal fishing.   It is vague and ambiguous what would 

happen if this provision is not complied with.  This is beyond the 

scope of any disputed issue of fact or law and should not be in the 

decree. 

XV(C)(1)(b) These provisions are unduly burdensome and far beyond any 

requirement that the State could impose under its limited authority 

regarding tribal fishing.   It is vague and ambiguous what would 

happen if this provision is not complied with.  This is beyond the 
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scope of any disputed issue of fact or law and should not be in the 

decree. 

XV(C)(1)(d)(ii) These grounds for objection are qualitative, vague, ambiguous, and 

unenforceable.  Allowing such qualitative grounds for objection 

will lead to disputes and unreasonably burden tribal fishing. 

XV(C)(1)(d)(iii) This provisions effectively provides the state a veto power over 

certain tribal fishing activities and is far beyond any requirement 

that the State could impose under its limited authority regarding 

tribal fishing. 

XVI(B) (Enforcement 

Efforts) 

The decree inadequately addresses the issue of net damage and 

vandalism to tribal nets, which is a serious problem.  Prosecution 

of vandals and provisions for recoupment of costs arising from 

vandalism should be included. 

XVII (Executive Council) For discussions of co-equal government leadership, the Governor 

should be identified as a participant if the elected leaders of the 

sovereign Indian tribes are identified as participants. 

XX (Environmental 

Commitments) 

This section as a whole fails to hold the federal and state 

governments to account for their role in authorizing destruction of 

the fishery through failures in environmental regulation.   

XX(A) (United States) This section fails to place any specific enforceable commitment on 

the United States to prevent environmental harm or restore the 

fishery from past harm.  It effectively maintains status quo to the 

detriment of the resource and tribal treaty rights. 

XX(B) (State of 

Michigan) 

This section fails to place any specific enforceable commitment on 

the State to prevent environmental harm or restore the fishery from 

past harm.  It effectively maintains status quo to the detriment of 

the resource and tribal treaty rights. 

XX(C) (Environmental 

Committee) 

This section fails to place any specific enforceable commitments 

on the United States or the State to prevent environmental harm or 

restore the fishery from past harm. 

XXI(A)(1) (MDNR 

Public Access Sites) 

The statement that “use charges may be collected for amenities 

provided to Tribal Citizens” is vague and ambiguous and will lead 

to disputes about the authority, basis, and purpose for such fees. 

XXI(A)(2)  This section and the preceding section ambiguously and 

inconsistently reference “tribal citizen” and “tribal fisher.”  The 

provision regarding fees and costs should be made clear to avoid 

conflict and prejudice to tribal fishers exercising treaty rights.  

XXIII (Duration) Sault Tribe objects to the proposed 24 year duration, which is 

longer than either of the prior 1985 decree (15 year) and 2000 

decree (20 years).  At most, any new decree should be limited to 

20 years duration and should make clear that no precedent is 

created by the entry of any decree. 

XXIII(A) (Duration) No mention is made of the effect on state rules relating to state 

fishers.  As made clear throughout, this proposed decree is focused 

nearly exclusively on regulation of tribal fishing and will 

unreasonably and unduly infringe on tribal treaty rights.   
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Respectfully submitted this 10th day of February 2023. 

 
s/ Mason D. Morisset  
Mason D. Morisset 
Attorney at Law 
Morisset Schlosser Jozwiak & Somerville 
811 First Ave., Suite 218 
Seattle, WA  98104 
(206) 386-5200 
Email: m.morisset@msaj.com  
Counsel for Sault Ste. Marie Tribe of Chippewa Indians 
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