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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Should this Court reconsider its order indefinitely extending the 2000 
Great Lakes Consent Decree until objections to a proposed successor 
decree have been adjudicated? 

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority: W.D. Mich. LCivR 7.4 
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INTRODUCTION 

The Sault Ste. Marie Tribe of Chippewa Indians asks this Court to reconsider 

its order indefinitely extending the 2000 Great Lakes Consent Decree.  Sault Tribe 

argues that the extension did not meet the requirements for modification of a 

consent decree and that this Court lacks authority to extend the 2000 Decree over 

its objections.  The Tribe’s arguments are without merit. 

The extension was warranted in light of the same circumstances that 

supported five prior extensions of the 2000 Decree, namely, that the parties needed 

more time to finalize a successor agreement.  Extending the Decree maintained the 

parties’ bargain and continued the framework put in place to protect both the treaty 

right and the resource.  The extension also was suitably tailored to the changed 

circumstances.  Although the extension was indefinite, it was conditioned on 

resolution of the outstanding issues needed for finalization of a successor agreement 

and on resolution of Sault Tribe’s objections to a proposed decree.  Moreover, this 

Court has already recognized that unanimous consent is not needed to extend the 

Decree.  In fact, it has extended the Decree over Sault Tribe’s objection once before. 

Sault Tribe has not demonstrated any palpable or clear error necessitating 

correction on reconsideration.  Nor has it shown that manifest injustice will occur 

absent reconsideration.  Therefore, the Tribe’s motion should be denied. 
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STATEMENT OF FACTS 

On May 7, 1979, this Court ruled that Plaintiffs-Intervenors retained a 

treaty-guaranteed right to fish in those areas of the Great Lakes ceded to the 

United States in the Treaty of Washington, 7 Stat. 491 (Mar. 28, 1836) (1836 

Treaty).  United States v. Michigan, 471 F. Supp. 193 (W.D. Mich. 1979).   

For the past 22 years, the regulation, management, and allocation of the 

Great Lakes fishery in the 1836 Treaty waters has been governed by a consent 

decree entered by this Court on August 8, 2000 (2000 Decree).  (ECF 1458.)  The 

2000 Decree had a 20-year term that ended August 8, 2020.  (PageID.3335.)  In 

anticipation of the decree’s expiration, the parties began negotiations for a new 

decree in September 2019.  (PageID.10819.)  Negotiations proceeded more slowly 

than anticipated, and the Covid-19 pandemic initially halted and then hindered 

negotiations.  (Id.)  In June 2020, the parties moved to extend the 2000 Decree “to 

avoid a regulatory gap while a successor agreement is negotiated.”  (Id.)  Six parties 

moved for an extension until December 31, 2020.  (ECF 1879.)  Sault Tribe moved 

for a shorter, 90-day extension, but objected to continuation of the exclusive fishing 

zones established in the 2000 Decree and argued that this Court lacked authority to 

continue the zones absent unanimous consent.  (ECF 1882.)  Essentially, Sault 

Tribe demanded that the 2000 Decree be modified to its liking—during the parties’ 

negotiations—as a condition to its agreement to an extension beyond 90 days. 

On July 24, 2020, this Court issued an opinion and order amending the 2000 

Decree to change the expiration date to December 31, 2020 and rejecting Sault 

Tribe’s request regarding the exclusive fishing zones.  (ECF 1892.)  This Court held 
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that modification of the 2000 Decree was warranted given the Covid-19 pandemic 

and the continued uncertainty it created, and it determined that an extension to 

December 31 was suitably tailored to the changed circumstances.  (PageID.10821.)  

This Court also expressed “extreme[] concern[] with allowing the Decree to expire 

and leaving a regulatory gap in the 1836 Treaty fishing waters.”  (Id.)  This Court 

observed, “Any modification must not ‘upset[] the basic agreement between the 

parties.’  If the Decree ends without a successor agreement, the basic agreement 

between the parties is more than upset; it is nonexistent.”  (Id. at 10821–10822 

(internal citation omitted; alteration in original).) 

In rejecting Sault Tribe’s request to modify the 2000 Decree to omit the 

exclusive fishing zones, this Court noted that Judge Enslen had made findings in 

support of the exclusive fishing zones, United States v. Michigan, 12 I.L.R. 3079, 

3081, and that Sault Tribe had not presented “any proof” that continuing the zones 

would harm it.  (PageID.10823). 

Ultimately, the parties sought and this Court granted six additional 

extensions to ensure that the 2000 Decree remained in effect while the parties 

continued negotiations toward a successor agreement.  Sault Tribe either joined or 

did not oppose the first four of those motions.  (ECF 1901 (Sault Tribe joined 

motion); ECF 1909 (same); ECF 1944 (Sault Tribe indicated no objection to the 

motion); ECF 1962 (Sault Tribe joined motion).)  After the fourth extension, the 

2000 Decree was set to expire September 30, 2022.  (ECF 1963.) 
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As the September 30 deadline approached, the parties had not reached final 

agreement on a successor decree, and they filed two competing motions seeking a 

further extension.  Sault Tribe moved to extend the Decree for ninety days, until 

November 29, 2022, to allow additional time for negotiations.  (ECF 2006.)  The 

other six parties requested a 45-day extension, until November 14, 2022, “while the 

undersigned parties secure formal governmental approval of a successor consent 

decree.”  (PageID.11931.)  Sault Tribe filed a response opposing the six-party 

motion, arguing that 45 days was insufficient because additional negotiations were 

needed, not simply approval of a successor decree.  (PageID.11941–11943.)  This 

Court granted the 45-day extension, finding “the parties are near the end of the 

negotiation process and have made significant progress in the drafting process.”  

(PageID.11958.)  The Court noted that the extension would “prevent a lapse in the 

regulatory framework over the Great Lakes Fishery[.]”  (PageID.11957.) 

Finally, on November 14, 2022, six parties moved for an indefinite extension 

of the 2000 Decree “until the Court’s entry of a successor Decree after its 

consideration of any party objections to the undersigned parties’ proposed successor 

decree[.]”  (PageID.12013.)  Sault Tribe did not concur in the motion.1  (ECF 12018.)  

On that same day, this Court entered an order extending the 2000 Decree “until all 

objections to a proposed successor decree have been adjudicated.”  (PageID.12022.)  

That same order established a process for judicial resolution of outstanding issues 

 
1 Contrary to Sault Tribe’s assertion (PageID.12370), the Tribe was contacted about 
concurrence in the motion in compliance with Local Civil Rule 7.1(d), as described 
in the certificate regarding concurrence.  (PageID.12018.) 

Case 2:73-cv-00026-PLM   ECF No. 2074,  PageID.12714   Filed 02/10/23   Page 10 of 21



 
5 

on which the State and the Grand Traverse Band of Ottawa and Chippewa Indians 

had reached impasse.  (PageID.12021–12022.) 

Later that day, Sault Tribe filed its Motion To Enforce Great Lakes Fishing 

Decree.  (PageID.12023.)  The motion sought a declaration that the 2000 Decree was 

expired with respect to the Tribe.  (PageID.12024.)  Sault Tribe subsequently 

withdrew that motion.  (ECF 2044; ECF 2048.)  On December 12, 2022, the Tribe 

filed the current motion seeking reconsideration of this Court’s ruling indefinitely 

extending the 2000 Decree.  (ECF 2046.) 

ARGUMENT 

A motion for reconsideration may be granted when the moving party 

“demonstrate[s] a palpable defect by which the court and the parties have been 

misled” and shows “that a different disposition of the case must result from a 

correction thereof.”  W.D. Mich. LCivR 7.4(a).  Typically, “courts will find 

justification for reconsidering interlocutory orders when there is (1) an intervening 

change of controlling law; (2) new evidence available; or (3) a need to correct a clear 

error or prevent manifest injustice.”  Rodriguez v. Tenn. Laborers Health & Welfare 

Fund, 89 F. App’x 949, 959 (6th Cir. 2004) (citing Reich v. Hall Holding Co., 990 F. 

Supp. 955, 965 (N.D. Ohio 1998)).  Whether to grant or deny a motion for 

reconsideration is within this Court’s discretion.  See Evanston Ins. Co. v. Cogswell 

Props., LLC, 683 F.3d 694, 681 (6th Cir. 2012) (citing Jones v. Caruso, 569 F.3d 258, 

265 (6th Cir. 2009).). 
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Sault Tribe has not demonstrated that reconsideration is warranted here.  

The extension of the 2000 Decree was appropriate in light of the parties’ continuing 

efforts to reach agreement on a successor decree, and the extension was suitably 

tailored to the circumstances.  Also, unanimous consent of the parties was not a 

prerequisite for an extension of the Decree.  Sault Tribe has not shown clear error 

requiring correction or that manifest injustice will result absent reconsideration.  

The motion should be denied. 

I. Extension of the 2000 Decree was appropriate and suitably tailored 
to the changed circumstances. 

A consent decree “is a hybrid of a contract and a judicial act.”  Universal 

Settlements Int’l, Inc. v. Nat’l Viatical, Inc., 568 F. App’x 398, 404 (6th Cir. 2014).  It 

is “a settlement agreement subject to continued judicial policing.”  Vanguards of 

Cleveland v. City of Cleveland, 23 F.3d 1013, 1017 (6th Cir. 1994) (quoting Williams 

v. Vukovich, 720 F.2d 909, 920 (6th Cir. 1983)) (internal quotation marks omitted).  

This Court has recognized that its authority to enforce a consent decree includes the 

power to extend it “in response to changed circumstances.”  (PageID.10820 (citing 

Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 383 (1992); United States v. 

United Shoe Machinery Corp., 391 U.S. 244, 248 (1968); Chrysler Corp. v. United 

States, 316 U.S. 556, 562–63 (1942)).  A modification of a consent decree must 

further the decree’s purpose without upsetting the parties’ basic agreement.  Heath 

v. DeCourcy, 992 F.2d 630, 634 (6th Cir. 1993).  A party seeking modification bears 

the burden of establishing that a significant change in circumstances warrants the 
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modification.  Rufo, 502 U.S. at 383.  Also, the proposed modification must be 

“suitably tailored” to the changed circumstance.  Id.   

Here, an indefinite extension of the 2000 Decree was justified by a change in 

circumstances and was suitably tailored to the changed circumstances.  The most 

recent extension of the Decree arose from the same changed circumstances that 

drove each prior extension:  Despite their expectations and best efforts, the parties 

were unable to finalize a proposed successor decree to present to the Court before 

the 2000 Decree was set to expire.  When the six parties requested last September 

that the 2000 Decree be extended to November 14, they sought additional time for 

“the undersigned parties [to] secure formal governmental approval of a successor 

consent decree.”  (PageID.11931.)  From this, it is clear that the parties were 

working to finalize a proposed decree.  The six parties requested a 45-day extension, 

rather than a 90-day extension as sought by Sault Tribe (ECF 2009), because they 

anticipated submitting a proposed decree to the Court within that time.  However, 

despite their best efforts, the six parties were unable to meet that deadline, 

necessitating another extension. 

In considering a proposed modification to a decree, a significant change in 

circumstances can include:  (1) “when changed factual conditions make compliance 

with the decree substantially more onerous,” (2) “when the decree proves to be 

unworkable because of unforeseen obstacles,” or (3) “when enforcement of the decree 

without modification would be detrimental to the public interest.”  Rufo, 502 U.S. at 

384.  Enforcement of the 2000 Decree without modification—that is, without an 
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extension of the expiration date—would have been detrimental to the public 

interest.  See id.  The 2000 Decree governs the regulation, management, and 

allocation of the Great Lakes fishery in the 1836 Treaty area.  (PageID.3219.)  

Without an extension, the 2000 Decree would have lapsed, leaving the fishery 

without a regulatory framework.  This Court’s opinion adopting the 1985 Decree 

describes the potential consequences of leaving such a regulatory gap, noting that 

the years following this Court’s decision affirming the treaty right were “marred by 

hard feelings, social discord, occasional violence, stipulated court-ordered closures of 

large portions of the three affected Great Lakes, political posturing, protraction of 

the instant litigation, some outward manifestations of racism, and concern over the 

future of Michigan’s greatest resources, her people and her natural bounty.”  United 

States v. Michigan, 12 I.L.R. 3079 3079 (1985).  Each extension of the Decree was 

aimed at preventing a regulatory gap between expiration of the current decree and 

entry of a successor decree to avoid similar outcomes. 

Moreover, an indefinite extension of the current decree was suitably tailored 

to the changed circumstances.  See Rufo, 502 U.S. at 383.  The six-party request for 

an indefinite extension explained that they had “reached consensus on a successor 

decree, except for the Grand Traverse Tribal Zone provisions, which have not been 

resolved between Grand Traverse and the State.”  (PageID.12014.)  Their motion 

also noted that all seven parties “had conditionally agreed to a significant portion of 

the successor decree, though the Sault [Tribe] maintained objections to certain 
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provisions.”  (Id.)  Finally, it stated that additional time was needed to obtain 

formal approval for the proposed decree.  (Id.) 

This Court took these factors into consideration in granting the motion.  

Thus, although the extension was indefinite, it was not unconditional.  (ECF 2027.)  

Rather, it was tailored to the status of the negotiations.  The order established a 

process for the Court to resolve the outstanding issues regarding the Grand 

Traverse Tribal Zone if the State and Grand Traverse could not reach agreement by 

a date certain.  (PageID.12021–12022.)  This Court also scheduled a status 

conference with all parties to be held after the Grand Traverse Tribal Zone issues 

were resolved.  (PageID.12022.)  And of course, the extension was conditionally 

time-limited:  “until all objections to a proposed successor decree have been 

adjudicated.”  (Id.) 

The expectation when the indefinite extension was granted was that 

resolution of the Grand Traverse Tribal Zone issues would allow six parties to 

finalize and present a proposed decree to the Court, after which the Court would 

establish a process to address objections to the proposed decree.  That is exactly 

what happened.  The Court issued an order on December 2, 2022, resolving the 

outstanding issues related to the Grand Traverse Tribal Zone.  (ECF 2040.)  On 

December 12, 2022—the day before Sault Tribe filed its motion for reconsideration 

(ECF 2046)—six parties filed their proposed decree with a stipulation for entry of 

the same.  (ECF 2042; ECF 2042-1.)  Then, at a status conference December 16, 

2022, the Court established a process and timeline for consideration of Sault Tribe’s 
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objections to the proposed decree.  (ECF 2053.)  The timeline for Sault Tribe’s 

objections has since been extended, but currently all objections and responses are 

due by mid-April.  (ECF 2059.)  By entering an indefinite extension, the Court 

eliminated the need for additional motions for extension while it considers the 

proposed decree and Sault Tribe’s objections. 

Importantly, this extension supports the parties’ bargain.  Sault Tribe claims 

that the extension wreaks havoc on the parties’ bargain because they agreed to a 

specific duration for the 2000 Decree and the Tribe no longer consents to being 

bound by its terms.  (PageID.12374–12376.)  However, the Tribe’s argument focuses 

on only one provision of the 2000 Decree:  the expiration date.  Of course, the 

parties’ bargain was much broader.  It resolved how they would work together to 

manage, regulate, and allocate the fishery in the 1836 Treaty waters without the 

burden of lengthy, costly litigation.  An indefinite extension of the 2000 Decree 

while the parties finalized their negotiations and while this Court considers the 

proposed decree maintains their bargain and prevents a regulatory gap in the 

interim.  After all, as this Court noted, “[i]f the Decree ends without a successor 

agreement, the basic agreement between the parties is more than upset; it is 

nonexistent.”  (PageID.10822.)  Sault Tribe has not demonstrated clear error 

requiring correction on reconsideration. 

Finally, Sault Tribe’s motion itself seeks to modify the 2000 Decree without 

demonstrating that the requested modification is appropriate.  Specifically, Sault 

Tribe requests that the Decree be modified to provide an indefinite extension as to 
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the other parties but to state that the Decree “is now expired as to the Sault 

Tribe[.]”  (PageID.12361.)  The 2000 Decree has always applied to all seven parties.  

Now, Sault Tribe asks to be excused from the agreement’s terms.  However, 

allowing Sault Tribe to withdraw from the Decree and independently regulate its 

fishery would wreak havoc on the parties’ bargain, as the Tribe would no longer be 

obligated to follow the allocations, harvest limits, and fishing zones that currently 

apply to all parties’ fishers.  Sault Tribe has not shown that changed circumstances 

justify excusing it from its obligations under the 2000 Decree or that continuation of 

the Decree as provided in the indefinite extension would result in manifest 

injustice.  See Rodriguez, 89 F. App’x at 959. 

II. The Court has authority to extend the 2000 Decree over Sault Tribe’s 
objection. 

Sault Tribe argues that this Court lacks authority to bind the Tribe to an 

extension over its objection.  (PageID.12369–12370.)  It also contends that 

extending a consent decree over a party’s objection is “unprecedented.”  

(PageID.12370.)  Sault Tribe raised a similar argument when the parties sought the 

first extension of the 2000 Decree in the summer of 2020.  (PageID.10692.)  This 

Court rejected the argument then, and it should do so now. 

When the parties sought to extend the 2000 Decree as the original expiration 

date neared, the Sault Tribe claimed that the Court could not extend the exclusive 

fishing zones without its consent.  (PageID.10819–10820.)  In rejecting that 

argument, this Court noted that “unanimous consent is not necessary to extend a 
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consent decree.”  (PageID.10822 (citing Vanguards of Cleveland, 23 F.3d at 1018).)  

This Court concluded that Sault Tribe had not “presented any proof that they will 

be harmed by the continuation of the exclusive zones beyond their proposed 

extension of November 8, 2020[.]”  (PageID.10823.)  This Court also emphasized 

that precedent in this case supported its decision: 

This is underscored by the law of this case: in 1985, Judge Enslen 
adopted a plan that included exclusive zones over the Bay Mills Tribe’s 
objections to that plan and the exclusive zones.  United States v. 
Michigan, 12 I.L.R. 3079 (W.D. Mich. May 31, 1985).  In doing so, 
Judge Enslen held that it was “in the best interest of all parties if the 
resource is shared in a manner which permits full exercise of the 
treaty right while minimizing conflicts between users,” which the 
exclusive zones did[.]  Id. at 3083.   

(PageID.10822–10823.)  Extending the Decree over a party’s objection is hardly 

unprecedented.  Just as unanimous consent was not needed to continue the 

exclusive zones in 2020, it was likewise not needed for the most recent extension. 

And as in 2020, Sault Tribe has not shown that it will be harmed by the 

extension.  The Tribe again argues that extension of the 2000 Decree infringes on 

its treaty right.  In 2020, Sault Tribe argued that each Tribe had the right to fish in 

all the 1836 Treaty waters and that the exclusive fishing zones impaired that right.  

(PageID.10823.)  Now, Sault Tribe contends more broadly that the 2000 Decree 

“depriv[es]” it of its treaty right.  (PageID.12373; see also PageID.12378 (claiming 

the Decree imposes “significant restrictions” on the Tribe’s treaty rights).)  This 

assertion runs counter to Judge Enslen’s ruling in 1985 that the decree entered that 

year, which included many provisions that were continued in the 2000 Decree, 
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would best protect both the treaty right and the resource.  12 I.L.R. at 3088.  This 

Court rejected the Tribe’s argument in 2020, stating: 

While the Sault Ste. Marie tribe now disputes what the full exercise of 
their treaty rights are, at present, it is in the best interest of all parties 
to continue to exercise their treaty rights as outlined in the Decree, to 
minimize conflict, and to focus on negotiating a new Decree. 

(PageID.10823.)  It remains in the parties’ best interest to continue to be governed 

by the Decree and to focus on the proposed successor decree that has been presented 

to the Court. 

Finally, contrary to Sault Tribe’s assertion (PageID.12374), an extension of 

the 2000 Decree does not impose any new obligations on Sault Tribe, or any other 

party for that matter.  It merely maintains the parties’ bargain pending this Court’s 

consideration of the proposed decree. 

STATEMENT REGARDING ORAL ARGUMENT 

The State views this motion as appropriate for decision without oral 

argument.  See W.D. Mich. LCivR 7.3(d).  However, if this Court grants oral 

argument to Sault Tribe, the State requests an opportunity to be heard. 
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CONCLUSION AND RELIEF REQUESTED 

For these reasons, Sault Tribe’s motion for reconsideration should be denied. 

Respectfully submitted,   
 
 
/s/ Kelly M. Drake     
Kelly M. Drake (P59071) 
Assistant Attorney General 
Attorney for State of Michigan 
Environment, Natural Resources 
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
drakek2@michigan.gov 
 
Christopher D. Dobyns (P27125) 
Special Assistant Attorney General 
Attorney for State of Michigan 
P.O. Box 30028 
Lansing, MI 48909 
(517) 248-5830 
dobynsc@michigan.gov 

Dated:  February 10, 2023 
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