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__________________________________________ 
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THE COALITION TO PROTECT MICHIGAN RESOURCES’ AMICUS CURIAE 
RESPONSE BRIEF OPPOSING THE SAULT STE. MARIE TRIBE OF CHIPPEWA 

INDIANS’ MOTION (ECF 2055) 

INTRODUCTION 

 The Sault Ste. Marie Tribe of Chippewa Indians (“Sault Tribe”) is attempting to upend 

long-standing precedent, years of negotiations and decades of mutually beneficial implementation 

of the treaty right by seeking to engage in unilateral management of a shared resource within the 

treaty waters of the Great Lakes. Self-regulation without recognizing the role of this Court in 

effectuating the treaty right over the last approximately 40 years and without recognition of the 

shared resource subject to that right reserved under Article 13 of the 1836 Treaty of Washington 

(“1836 Treaty”) is inappropriate and beyond the rights of the Sault Tribe previously declared by 

the Court. The Sault Tribe’s motion seeking this Court to vacate the extension of the 2000 Great 

Lakes Fishing Consent Decree (“2000 Consent Decree”) and dismiss the case altogether for lack 

of subject matter jurisdiction and violation of constitutional separation of powers is the Sault 

Tribe’s hollow attempt to torpedo the long-standing legal issues resolved by successor decrees and 

the recent negotiation of a proposed consent decree simply because the parties did not capitulate 

to its desired terms for a successor decree.1 Fortunately, serious consideration of the Sault Tribe’s 

arguments need not be given by this Court because there is a live “Case” and “Controversy” that 

presents a federal question and continuing to exercise jurisdiction over a case with such a question 

does not present an issue of separation of powers.  

 

 

 
1 The Coalition also objects to the proposed decree but for reasons not necessarily relevant to the 
Sault Tribe motion. 
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ARGUMENT 

I. THIS COURT HAS ARTICLE III JURISDICTION. 

A. The Interpretation of the Tribes’ Rights under the 1836 Treaty Presents a 
Federal Question that is a Live Case and Controversy. 

 It is a fundamental concept of law that Article III of the United States Constitution “limits 

the jurisdiction of federal court to ‘Cases’ and ‘Controversies[.]’” Lujan v. Defenders of Wildlife, 

504 U.S. 555, 559 (1992). Under the federal-question jurisdiction statute, district courts have 

jurisdiction over underlying claims that arise under a particular provision of the Constitution, 

treaties, or other federal law. See 28 U.S.C. § 1331; Mims v. Arrow Financial Services, LLC, 565 

U.S. 368, 376-77 (2012). “Federal courts, though ‘courts of limited jurisdiction,’ in the main ‘have 

no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not 

given.’” Id. (citations omitted).   

 The United States of America on its own behalf and on behalf of the Tribes commenced 

this litigation on April 9, 1973, in the United States Court for the Western District of Michigan 

against the State of Michigan to protect Indian rights to fish in certain waters of the Great Lakes 

that surrounded the land subject to the 1836 Treaty of Washington (“1836 Treaty”). The original 

federal question—under 28 U.S.C. § 1331—was whether the Indians had a right to fish in certain 

waters of the Great Lakes pursuant to the 1836 Treaty. District Court Judge Noel Fox issued a 

decision on May 7, 1979, analyzing the 1836 Treaty and held the Indians retained and reserved the 

right to both commercial and subsistence fishing rights on the Great Lakes through Article 13 of 

the 1836 Treaty. United States v. Michigan, 471 F. Supp. 192, 260 (W.D. Mich. 1979). The Sixth 

Circuit affirmed the treaty right but in ways that differed significantly from that of Judge Fox. See 

United States v. Michigan, 653 F.2d 277 (6th Cir. 1981).  
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The Sixth Circuit held that the treaty right of the Tribes was not absolute. Id. at 279. The 

alleged rights were subject to “a rule of reason,” and in the absence of federal regulation, such 

rights were limited by the Michigan Supreme Court’s holding in People v. LeBlanc, 399 Mich. 31 

(1976). The Sixth Circuit set forth that standard in remanding the case to the District Court: 

As provided in LeBlanc, any such state regulations restricting Indian fishing rights 
under the 1836 treaty, including gill net fishing, (a) must be a necessary 
conservation measure, (b) must be the least restrictive alternative method available 
for preserving fisheries in the Great Lakes from irreparable harm, and (c) must not 
discriminatorily harm Indian fishing or favor other classes of fishermen. [United 
States v. State of Michigan, 653 F.2d at 279.] 

 
On remand, the claims between the parties clearly remained a live case and controversy as the 

parties began a series of proceedings that were decided by the Court. Those issues ultimately 

hinged upon how the resource could be used by both the Tribes for subsistence and commercial 

fishing and the State for recreational and commercial fishing.2 Following 1981, various 

proceedings tested the scope and extent of the rights of the Tribes under the 1836 Treaty, 

particularly for given areas of the 1836 Treaty waters or fishing seasons. However, the extent of 

the Tribes’ rights under the 1836 Treaty has never been adjudicated following the Sixth 

Circuit’s remand. Instead, the parties have continuously avoided the remaining federal questions 

by settling the case through limited-term consent judgments (but for the perpetual decree entered 

for the inland issues). Consequently, this Court has maintained jurisdiction over this case.3 

 
2 It is worth noting the Sixth Circuit ended its opinion by stating the basis of jurisdiction was based 
on the federal question of determining the rights of the parties under the Treaties of the United 
States. United States v. Michigan, 653 F.2d 277, 280 (6th Cir. 1981). 
3 It appears jurisdiction has been challenged by parties before and the District Court has maintained 
it has jurisdiction over the interpretation of the rights asserted under the 1836 Treaty as well as 
allocation issues. For example, in 1985, Judge Enslen wrote in his opinion on an allocation dispute 
that “on April 11, 1984, [Judge Enslen] decided that this court had the jurisdiction to consider the 
allocation request, if otherwise legally appropriate.” United States v. Michigan, 12 ILR 3079, 3079 
(1985). 
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Moreover, when those consent judgments expire, the passage of time has not resolved those claims 

as determining the scope and extent of the rights of the Tribes under the 1836 Treaty which remains 

ripe. 

 This Court has indeed already explained to the Sault Tribe that federal questions remain. 

On a prior motion by the Sault Tribe, this Court stated:  

It is not clear to the Court that the law states that the tribes each possess the 
right to access all of the 1836 Treaty waters, as the Sault Ste. Marie Tribe 
suggests. The Sault Ste. Marie Tribe relies on Judge Fox’s 1979 opinion in United 
States v. Michigan, 71 F. Supp. 192 (W.D. Mich. 1979). However, that opinion was 
appealed, and the Sixth Circuit issued a short opinion that appears to have rendered 
much of Judge Fox’s opinion dicta. United States v. State of Michigan, 658 F.2d 
277, 279 (6th Cir. 1981). This question of law will have a cascade of 
consequences . . .. [ECF 1892, PageID.10823 (emphasis added).] 

 

Nevertheless, the Sault Tribe takes the untenable position the Sixth Circuit’s opinion in United 

States v. State of Michigan, 658 F.2d 277 (6th Cir. 1981) definitively resolved the questions that 

were present when litigation commenced in 1973.   

B. This Court does have Article III jurisdiction to bind the Sault Tribe to the 2000 
Consent Decree. 

 This Court has the authority to bind the Sault Tribe to the 2000 Consent Decree and to 

determine the scope of the Treaty right. In fact, it has previously stated its authority to do so: 

Turning to the merits of the present motions: “A district court has the jurisdiction 
to enforce consent decrees. Such decrees are settlement agreements subject to 
continued judicial policing.” Grand Traverse Band of Ottawa & Chippewa Indians 
v. Director, Michigan Dep’t of Natural Resources, 141 F.3d 635, 641(6th Cir. 
1998) (internal quotation marks and citations omitted). Part of that inherent 
enforcement power is the power to extend a consent decree in response to changed 
circumstances. See, e.g., Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 383 
(1992); United States v. United Shoe Machinery Corp., 391 U.S. 244, 248 (1968); 
Chrysler Corp. v. United States, 316 U.S. 556, 562-63 (1942). The Court may do 
so over the objection of a party. See, e.g., Vanguards of Cleveland v. City of 
Cleveland, 23 F.3d 1013, 1018 (6th Cir. 1994). Any modification of a consent 
decree must further the purpose of the decree “without upsetting the basic 
agreement between the parties.” Heath v. DeCourcy, 992 F.2d 630, 634 (6th Cir. 
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1993). The party seeking modification of a consent decree “bears the burden of 
establishing that a significant change in circumstances warrants revision of the 
decree.” Rufo, 502 U.S. at 383. An extension in the term of a decree must be 
“suitably tailored” to the changed circumstances. Id. [ECF 1892, PageID.10820-
21.] 
 

This Court went on to say that it was “extremely concerned with allowing the [2000 Consent 

Decree] to expire” because it would leave a “regulatory gap in the 1836 Treat fishing waters” (ECF 

1892, PageID.10821). The messaging of the Court can only be taken as a declaration that it will 

extend the 2000 Consent Decree under its authority until a new agreement is reached or until it is 

faced with the remaining federal questions. Further, allowing the 2000 Consent Decree to expire 

would create significant risks to the Great Lakes fishery.  

 Following this Court’s direction, if the Sault Tribe seeks to avoid extension of the 2000 

Consent Decree, it must either settle the extent of its rights through a successor consent decree 

agreed to by the parties or proceed to have this Court adjudicate the federal questions that have 

been left unanswered through the course of this litigation. However, there can be no question the 

Court has the authority to continue to bind the Sault Tribe to the 2000 Consent Decree.  

II. THIS CASE PRESENTS NO SEPARATION OF POWERS ISSUES BECAUSE THE 
COURT HAS SUBJECT MATTER JURISDICTION AND IT IS THROUGH 
AGREEMENT, NOT COURT ORDER, THE PARTIES REGULATE AND 
MANAGE THE GREAT LAKES FISHERY. 

 There is no question the legislative power vested in Congress expressly includes the 

authority to “regulate commerce with . . . Indian tribes.” U.S. Const. Art 1, § 8, cl. 3. However, 

Article III of the United States Constitution also provides “[t]he judicial power shall extend to all 

Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and 

Treaties made[.]” U.S. Const. Art. 3, § 2. Further, federal courts have jurisdiction over “all civil 

actions arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. 
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Thus, the legislative branch has the authority to enter into treaties with Indian tribes, but the federal 

judiciary has the authority to interpret, enforce, and adjudicate the terms of treaties when in dispute. 

 The Sault Tribe contends the exercise of this Court’s aforementioned jurisdiction equates 

to this Court “appropriating to itself the power to regulate and manage the Great Lakes fishery” 

(ECF 2056, PageID.12414). The Sault Tribe specifically contends “congressional action already 

undertaken . . . displaces any authority of this federal court” in two ways (ECF 2056, 

PageID.12414). First, “through existing regulations which provide a legal framework for 

administering tribal treaty fishing rights, and secondly, through the enactment of the Endangered 

Species Act” (ECF 2056, PageID.12414). Neither of these contentions, however, has merit because 

the extent of the Indians’ right to fish under the 1836 Treaty has not yet been adjudicated. 

Adjudicating the extent of the Treaty right is the responsibility of this Court even considering the 

separation of powers inherent in our constitutional scheme. 

 This Court has previously stated “[i]t is not clear to the Court that the law states that the 

tribes each possess the right to access all of the 1836 Treaty waters, as the Sault Ste. Marie Tribe 

suggests” (ECF 1892, PageID.10823). It must follow that if the extent of the Indians’ right to fish 

under the 1836 Treaty has not been yet resolved, federal regulations providing a legal framework 

to administer tribal treaty fishing rights cannot replace the jurisdiction of this Court to interpret the 

extent of the right in dispute. Similarly, even assuming arguendo the ESA could preempt the 

State’s regulation of fishing in the Great Lakes, this in no way would indicate this Court does not 

have jurisdiction over the federal questions related to the extent of the Tribes’ right to fish. Thus, 

both arguments of the Sault Tribe relating to this Court violating the separation of powers are 

misplaced. The Court is simply exercising its jurisdiction in addressing a federal question under 

28 U.S.C. § 1331. 
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 To be sure, this Court’s exercise of jurisdiction over this case is not invading any other 

domain of government nor is it creating any substantive law related to Indian rights. Rather, it has 

been the Indian tribes, the United States, and the State of Michigan, with the direct involvement 

of amici, who have agreed upon consent judgments that have developed a framework to co-manage 

the Great Lakes fishery without resolution of the long-standing issue of the scope and extent of the 

Treaty right. The decision to continue to resolve the initial dispute between the parties by 

agreement has been one of choice between all of the parties over the course of many decades, 

which has avoided the need for this Court to adjudicate the remaining federal questions. The Sault 

Tribe, however, mistakes years of stipulated management frameworks with allocations and no 

significant disputes among the parties as resolution of the live case and controversy that spurred 

various proceedings before the Court between Judge Fox’s opinion and prior to entry of the 1985 

Consent Decree. 

CONCLUSION AND RELIEF REQUESTED 

 The Coalition requests that this Court deny the Sault Tribe motion and maintain the 

enforceability of the 2000 Consent Decree until a successor decree is entered or the federal 

questions are adjudicated and all appeals are exhausted. 

Respectfully submitted,  
 
      Fahey Schultz Burzych Rhodes PLC 
      Attorneys for CPMR  
Dated: January 27, 2023 
 
      ____________________________ 
      Christopher S. Patterson (P74350) 
      Stephen O. Schultz (P29084) 

David J. Szymanski (P86525) 
      4151 Okemos Road 
      Okemos, MI 48864 
      (517) 381-0100 
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CERTIFICATE OF COMPLIANCE PURSUANT TO LOCAL RULE 7.2 
 
 This amicus curiae brief complies with the type-volume limitation of Local Rule 7.2 

because it contains 2,454 words, excluding the parts exempted by Local Rule 7.2(b)(i). This 

amicus curiae brief was prepared using Microsoft Word 365.  

 
Respectfully submitted,  

 
      Fahey Schultz Burzych Rhodes PLC 
      Attorneys for CPMR  
 
Dated: January 27, 2023 
      ____________________________ 
      Christopher S. Patterson (P74350) 
      Stephen O. Schultz (P29084) 

David J. Szymanski (P86525) 
      4151 Okemos Road 
      Okemos, MI 48864 
      (517) 381-0100 
      cpatterson@fsbrlaw.com 
      sschultz@fsbrlaw.com 
      dszymanski@fsbrlaw.com  
 

 
 
 
 
 
 
 

  

Case 2:73-cv-00026-PLM   ECF No. 2063-1,  PageID.12680   Filed 01/27/23   Page 12 of 13

mailto:cpatterson@fsbrlaw.com
mailto:sschultz@fsbrlaw.com
mailto:dszymanski@fsbrlaw.com


 
9 

CERTIFICATE OF SERVICE 
 
 I, Kaylin J. Marshall, hereby certify that on the 27th day of January 2023, I electronically 

filed the foregoing document with the ECF system which will send notification of such to all 

parties of record.  

         /s/ Kaylin J. Marshall 
    Kaylin J. Marshall  
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