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ISSUES PRESENTED 

 Whether the Superior Court erred as a matter of law in: 

 1. Holding that the Defendants/Appellees had not waived 

their sovereign immunity to matters involving a shellfish 

propagation license in waters surrounding the 

Plaintiff/Appellant’s island; 

2. Holding that the Defendants/Appellees had not waived 

their sovereign immunity by engaging in litigation with the 

Plaintiff/Appellant’s regarding use and development of the island; 

3. Holding that the “immovable property doctrine” which 

provides an exception to sovereign immunity for claims against 

Defendants/Appellees arising out of the use of the land and waters 

surrounding Plaintiff/Appellant’s island does not apply to the 

claims of Plaintiff/Appellant; 

4. Holding that the Defendants/Appellees had not consented 

to jurisdiction of the Superior Court over property rights claims 

of the Plaintiff/Appellant’s when it accepted a license required 

the Defendants/Appellees to not operate the shellfish license in 

a manner that impairs the property rights of others. 

 

STATEMENT OF THE CASE 

Nature of the Case 

This matter involves an action by the Plaintiff/Appellant Matthew 

Haney, as trustee of the Gooseberry Island Trust, (“Gooseberry”) 
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filed a narrowly tailored complaint to address the location and 

use by the Mashpee Wampanoag Tribe1 (“Wampanoags”) of a shellfish 

propagation licensed area surrounding an island owned by 

Gooseberry known as Gooseberry Island. This involves an appeal of 

a judgment issued on February 3, 2022, dismissing the complaint on 

the basis of sovereign immunity. 

 

Procedural History 

On March 5, 2021, the Plaintiff/Appellant Gooseberry filed an 

action in Barnstable Superior Court regarding the 

Defendant/Appellees operation of a shellfish propagation are 

pursuant to a license issued by the Town of Mashpee. On March 18, 

2021, Gooseberry filed an amended complaint which consisted of 

four claims which were: (i) trespass (Count I); declaratory 

judgment (Count II); private nuisance (Count III); and public 

nuisance (Count IV). 

 

Rather than file an answer, the Defendants/Appellees served a 

motion to dismiss which was filed as part of a Superior Court Rule 

9A package on July 12, 2021. 

 

                                                
1 The Mashpee Wampanoag Tribal Council, Inc. is a Massachusetts 
charitable corporation that is named in the Complaint as the 
shellfish propagation license was originally issued to the 
corporation. 
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A hearing was held on August 12, 2021, and, on February 1, 2021, 

the Superior Court issued a memorandum and order granting 

Defendants/Appellees motion to dismiss. 

 

On February 3, 2022, a judgment was entered. On March 3, 2022, 

Plaintiff/Appellant Gooseberry filed a timely notice of appeal and 

this matter was subsequently docketed in the Appeals Court. 

 

Statement of Facts 

Since at least 2014, the Wampanoags have opposed permit 

applications, appealed regulatory decisions, and/or intervened in 

proceedings in attempts to block Gooseberry’s plans to build a 

bridge from the mainland to Gooseberry Island. See, e.g., Haney v. 

Department of Environmental Protection, et al., Barnstable 

Superior Court Docket No. 1772CV340 (Wampanoags as intervenor in 

DEP permitting proceeding), and Mashpee Wampanoag Tribe v. Mashpee 

Conservation Commission, et al., Barnstable Superior Court Docket 

No. 1872CV539 (Wampanoags as Plaintiff challenging order of 

resource delineation). In each matter, the Wampanoags claimed that 

they had standing because they had a shellfish propagation license 

immediately adjacent to Gooseberry’s island. Barnstable Superior 

Court Docket No. 1772CV340, at Administrative Record, p. 456; 

Barnstable Superior Court Docket No. 1872CV539, at Complaint 

paras. 17 and 19. 
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After being subject to these claims, Gooseberry moved to amend its 

answer in Barnstable Superior Court Docket No. 1872CV539 to state 

claims of trespass, private nuisance, public nuisance, and 

declaratory judgment. See Barnstable Superior Court Docket No. 

1872CV539. The Wampanoags opposed the motion arguing that 

counterclaims were not authorized in a certiorari complaint and, 

further, that the Wampanoags had sovereign immunity. Id. In denying 

the amendment, the Superior Court held: “Endorsement on Motion to 

amend the answer and add counterclaims (#18.1): DENIED After 

hearing, the motion is DENIED. Purported plaintiff in counterclaim 

is free to file a new complaint to protect his client's interests.” 

Id. 

 

As such, Gooseberry filed and then amended the Complaint in this 

matter which explained the issuance of shellfish propagation 

license to the Mashpee Wampanoag Indian Tribal Council, Inc. 

(“Corporation”) on or about July 13, 1977, pursuant to G.L. ch. 

130 Section 57, its renewal, and how the Wampanoags and its members 

abuse Gooseberry’s island property while working the area of the 

shellfish propagation license area. Appendix (“A”) at pp. 8-10 

(Amended Complaint, at paras. 6-19). Specifically, the Complaint 

alleged that the Corporation was issued a shellfish propagation 

license pursuant to G.L. ch. 130, Sec. 57, in 1977. A. at p. 8 
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(Amended Complaint, at para. 6). The license has been reissued, 

but has never authorized the use of racks, cages, floats, or rafts. 

A. at p. 8 (Amended Complaint, at paras. 7-8). The license only 

authorizes activities for land below low water. A. at p. 9 (Amended 

Complaint, at para. 10).  G.L. ch. 130, Sec. 57 requires that the 

area of the license be described by mete and bounds and demarcated 

on the ground. A. at p. 9 (Amended Complaint, at paras. 11-12). 

The license does not provide any right of access onto private 

tidelands or a right to impede navigation. A. at p. 9 (Amended 

Complaint, at paras. 13-14). Notwithstanding, the Wampanoags use 

racks and cages in the area of the license and that said racks and 

cages are regularly located on the private tidelands of Gooseberry. 

A. at p. 10 (Amended Complaint, at paras. 16-17).The Wampanoags 

and their agents regularly trespass on Gooseberry Island and that 

the Wampanoags and their agents leave piles of shells, trash, and 

other debris on the island and private tidelands owned by 

Gooseberry as part of their operations in the licensed area. A. at 

p. 10 (Amended Complaint, at paras. 18-19). 

 

The complaint then set forth four distinct and targeted counts 

addressing the use of the license area which are as follows: 

 A. Count I – Trespass – Requesting that the Superior Court 

determine that the Defendants’ operation of the shellfish 
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propagation license has trespassed onto Gooseberry’s island 

property, A. at pp. 10-12 (Amended Complaint, at paras. 20-24); 

 B. Count II – Declaratory Judgment – Requesting that the 

Superior Court declare the rights of the parties relating to the 

Defendants’ use of the shellfish propagation area including 

specifically delineating the area of the license and whether 

aboriginal rights allow the Wampanoags activities,2 A. at pp. 12-

14 (Amended Complaint, at paras. 25-31).; 

 C. Count III – Private Nuisance – Requesting that the 

Superior Court determine that the Defendants’ use of the shellfish 

propagation area constitutes a private nuisance, A. at pp. 14-15 

(Amended Complaint, at paras. 32-35).; and 

 D. Count IV – Public Nuisance – Requesting that the Superior 

Court determine that the Defendants’ use of the shellfish 

propagation area constitutes a public nuisance. A. at pp. 15-17 

(Amended Complaint, at paras. 36-40). 

 

 

 

                                                
2 It should be noted that the Commonwealth of Massachusetts’ 
position is that commercial shellfishing operations such as that 
which have occurred in the past at the licensed area are not the 
exercise “aboriginal rights” to shellfish. Findings of Fact and 
Decision, dated May 24, 2022, in Commonwealth v. One Check in 
the Amount of $540.30 (Jamie Harding), Falmouth District Court 
Docket No. 1989CV218, and Commonwealth v. One Check in the 
Amount of $480.00 (Chenulka Pocknett), Falmouth District Court 
Docket No. 1989CV219. 
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SUMMARY OF ARGUMENT 

The Superior Court erred as a matter of law in deciding that the 

Wampanoags can accept the benefits of a shellfish propagation 

license, but cannot be brought to court to determine the location 

of the license or to address the detriments caused by that same 

license. The Wampanoags waived sovereign immunity to such claims 

when they accepted the license. The Wampanoags also waived 

sovereign immunity when they used the licensed area as a basis to 

bring claims against Gooseberry. Further, the claims of Gooseberry 

are exempt from the defense of sovereign immunity based upon 

“immovable property doctrine” which provides an exception to 

sovereign immunity for claims against Defendants/Appellees arising 

out of the use of the land and waters surrounding 

Plaintiff/Appellant’s island. Finally, the Wampanoags consented to 

jurisdiction of the Superior Court over property rights claims of 

the Plaintiff/Appellant’s when it accepted a license required the 

Defendants/Appellees to not operate the shellfish license in a 

manner that impairs the property rights of others. 

	  

012

Massachusetts Appeals Court      Case: 2022-P-0346      Filed: 8/2/2022 7:12 PM



 

13 

ARGUMENT 
 

 
I. The Wampanoags Have Waived Its Sovereign Immunity for 

the All of Claims in the Complaint By Accepting 
the Shellfish Propagation License and Asserting 
Legal Claims Based Upon It 
 

While Gooseberry agrees that the Wampanoags generally have 

sovereign immunity, the Wampanoags have waived sovereign immunity 

for purposes of the claims asserted in the Complaint by applying 

for and accepting the shellfish propagation license and then using 

it to assert claims against Gooseberry. Further, the Wampanoags 

are subject to the natural resources laws of the commonwealth. As 

such, sovereign immunity does not apply and the complaint should 

not have been dismissed. 

 

Specifically, the Commonwealth of Massachusetts holds title to 

lands beneath the mean low water mark. Home for Aged Women v. 

Commonwealth, 202 Mass. 422, 427 (1909) ("The waters and the land 

under them beyond the line of private ownership are held by the 

State, both as owner of the fee and as the repository of sovereign 

power”). Pursuant to G.L. ch. 130, Sec. 57, the commonwealth has 

authorized municipalities to grant the exclusive right to engage 

in shellfish propagation in coastal waters of the commonwealth, of 

tidal flats or land under coastal waters” to a “person.” The 

license issued to said “person” provides them with the “right to 

the exclusive use of the lands and waters for the purposes of 
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growing shellfish thereon, and the licensee shall plainly mark the 

boundaries of said area” but in using the land shall “not . . . 

impair the private rights of any person or to materially obstruct 

navigable waters.” Id. Further, the licensee must mark the area 

licensed “by monuments, marks or ranges and by stakes or buoys.”  

G.L. ch. 130, Sec. 61. Because the license provides for “exclusive 

use of the waters, flats or creeks described in the license, and 

the exclusive right to take all shellfish therefrom during the 

time therein specified,” such licensee “may in tort recover treble 

damages of any person who . . . digs or takes shellfish of any 

kind, or shells, from such waters, flats or creeks, or disturbs 

the same thereon.” G.L. ch. 130, Sec. 63. However, nothing in G.L. 

ch. 130, Sec. 61 allows a Town to issue aquaculture licenses on 

private land or private tidelands owned by others. Pazolt v. Dir. 

of Div. of Marine Fisheries, 417 Mass. 565, 571-573 (1994). 

 

Paragraph 6 of the Amended Complaint in this matter alleges that 

the Mashpee Wampanoag Tribal Council, Inc. “Corporation”)3 was 

                                                
3 In this regard, it is important to note that the shellfish 
propagation license was not issued to the Wampanoags in 1977, 
but to the Corporation, a charitable corporation organized 
pursuant to Massachusetts law. See Annual Report of Corporation 
filed with the Massachusetts Secretary of State. Further, it is 
unclear whether the Mashpee Selectman have ever validly voted to 
transfer the license to the Wampanoags. See G.L. ch. 130, Sec. 
58 (requiring vote of Selectman to approve transfer and only 
allowing transfer to a “person to whom it might originally have 
been granted.”). In Superior Concrete & Paving, Inc. v. Lewiston 
Golf Course Corp., 24 N.Y.3d 538, 25 N.E.3d 928 (2014), the New 
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first granted a shellfish propagation license since 1977 which has 

been reissued continuously since then. A. at p. 8 (Amended 

Complaint, at para. 6) The Amended Complaint alleges that the 

licensed area surrounds the Gooseberry Island. The Amended 

Complaint then sets forth the actions of the 

Wampanoags/Corporation in operating the licensed area which invade 

the private tidelands of Gooseberry Island or otherwise “impair” 

the private rights of Gooseberry. A. at p. 8-10 (Amended Complaint, 

at paras. 7-19). The Amended Complaint then sets forth four counts 

which are: (i) a claim of trespass relating to the use of the 

licensed area (Count I); (ii) a declaratory judgment of the rights 

and location of the shellfish propagation license under which the 

Wampanoags conducts its aquaculture (Count II); and (iii) 

declaration that the aquaculture activities are causing a private 

nuisance (Count III) and a public nuisance (Count IV). Each of 

these claims derives from the actions of the Wampanoags in using 

the area of the shellfish propagation license. By applying for the 

shellfish propagation license and accepting the grant of rights to 

                                                
York Court of Appeals held that wholly owned subsidiary which 
was formed to develop a golf course was not entitled to a 
sovereign immunity defense even though the corporation was 
organized under tribal law as the tribe did not have legal title 
or ownership of the golf course. As such, the Corporation was 
named as a defendant and the matter should not be dismissed 
against the Corporation absent a demonstration that the license 
has been validly transferred to the Wampanoags following proper 
procedures as the Corporation is a separate entity to which 
sovereign immunity does not apply that holds the license. 
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use commonwealth land and waters, the Defendants have waived 

sovereign immunity to the Plaintiff’s claims of using the license 

in a manner that “impairs” the Plaintiff’s property rights. See 

Cado Nation of Oklahoma v. Witchita and Affiliated Tribes, 786 

Fed. Appx. 837 (10th Cir., 2019) (Indian tribe waives sovereign 

immunity for lawsuits involving compliance with conditions of 

acceptance of government benefit); Saint Regis Mohawk Tribe v. 

Mylan Pharms. Inc., 896 F.3d 1322 (Fed. Cir. 2018) (sovereign 

immunity waived for patent dispute involving patent held by Indian 

tribe). 

 

In this regard, it is important to note that the Wampanoags have 

asserted claims against Gooseberry in the Superior Court’s and 

before the Massachusetts Department of Environmental Protection 

claiming that its shellfish propagation license provides it with 

standing to challenge permits and other regulatory requests of 

Gooseberry relating to the island. Barnstable Superior Court 

Docket No. 1772CV340 (Wampanoags as intervenor in DEP permitting 

proceeding), and Mashpee Wampanoag Tribe v. Mashpee Conservation 

Commission, et al., Barnstable Superior Court Docket No. 1872CV539 

(Wampanoags as Plaintiff challenging order of resource 

delineation). It has been held that “where an Indian tribe seeks 

a declaration that a particular fact is true, it necessarily waives 

its sovereign immunity as to a counterclaim seeking the exact 
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opposite declaration; that is, the Indian tribe has agreed to be 

bound by the court's determination of the question that the tribe 

has presented, whether or not it is favorable to the tribe.” Cayuga 

Indian Nation of New York v. Seneca Cty., New York, 260 F. Supp. 

3d 290, 299 (W.D.N.Y. 2017).  “By initiating a lawsuit, the Tribe 

‘waives immunity as to claims of the defendant . . . arising out 

of the same transaction or occurrence which is the subject matter 

of . . . [the] suit.” Rosebud Sioux Tribe v. A P Steel, Inc., 874 

F.2d 550, 552 (8th Cir., 1989). To do otherwise would “transmogrify 

the doctrine of tribal immunity into one which dictates that the 

tribe never loses a lawsuit.” U.S. v. Oregon, 657 F.2d 1009, 1014 

(9th Cir., 1981). In its relationship with the Wampanoags, 

Gooseberry has sought to challenge the assertions of standing based 

upon the shellfish propagation license, but the Wampanoags fought 

that proposed amendment and then was granted the right to dismiss 

the case. See Barnstable Superior Court Docket No. 1872CV539 and 

p. 8, supra. As such, the Wampanoags has waived its sovereign 

immunity to claims by Gooseberry arising out of its use of the 

licensed area. 
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II. The Wampanoags Have Waived Its Sovereign Immunity for All 
of Claims in the Complaint as The Claims Fall 
Within the Immovable Property Exception 
To Sovereign Immunity 

The doctrine of sovereign immunity is subject to the immovable 

property exception.4 That is a sovereign who holds property in the 

territory of another sovereign is not immune to in rem proceedings 

regarding that land. That is common law has recognized an 

“exception to sovereign immunity for actions to determine rights 

in immovable property.” Upper Skagit Indian Tribe v. Lundegren, 

138 S. Ct. 1649, 1655 (2018). (Roberts, C.J., concurring); see 

also City of New York v. Permanent Mission of India to the United 

Nations, 446 F.3d 365, 374 (2d Cir. 2006) (“This principle ... 

long predated the restrictive theory of sovereign immunity and the 

[Foreign Sovereign Immunities Act].”). The rule developed because 

“property ownership is not an inherently sovereign 

function.” Permanent Mission of India to the United Nations v. 

City of New York, 551 U.S. 193, 199 (2007). See Schooner Exch. v. 

McFaddon, 11 U.S. (7 Cranch) 116, 145, 3 L.Ed. 287 (1812) (“A 

prince, by acquiring private property in a foreign country, may 

possibly be considered as subjecting that property to the 

territorial jurisdiction, he may be considered as so far laying 

                                                
4 With respect to foreign sovereigns, the immovable property 
exception has been codified in the Foreign Sovereigns Immunities 
Act. 28 U.S.C. 1605(a)(4) (immunity waived for “immovable 
property”). 
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down the prince, and assuming the character of a private 

individual.”).  

As Justice Thomas has stated the immovable property exception has 

been “hornbook law almost as long as there have been hornbooks.” 

Upper Skagit Indian Tribe v. Lundegren, 138 S. Ct. 1649, 1657 

(2018). (Thomas, dissenting). That is when a sovereign state 

acquires land outside of its own territory, courts traditionally 

treated that land as if it were owned by a private individual. 

State of Georgia v. City of Chattanooga, 264 U.S. 472 (1924).  In 

Chattanooga, Georgia had purchased land for a railroad yard in 

Chattanooga, Tennessee. Id. at p. 478. It sued to enjoin the City 

of Chattanooga from condemning a right of way though the property, 

arguing that it had never consented to suit in Tennessee 

courts. Id . at p. 479. The Supreme Court held Georgia's operation 

of a railroad business on property in Tennessee was a private, not 

a sovereign, undertaking: "Having acquired land in another State 

for the purpose of using it in a private capacity, Georgia can 

claim no sovereign immunity or privilege in respect to its 

expropriation." Id . at pp. 479-480. "Land acquired by one State 

in another State is held subject to the laws of the latter and to 

all the incidents of private ownership." Id . at p. 480. 
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In this regard, it should be noted that the Amended Complaint does 

not address reservation land or land taken into trust by the United 

States Government for the Wampanoags.5 Rather, it involves a 

license (i.e., property right) granted on state land. Thus, the 

issue faced by the Court is not the Wampanoags sovereign authority 

over the land, but, whether the Wampanoags have sovereign immunity 

when operating on land of the state. Compare Oklahoma v. Castro-

Huerta, 597 U.S. __ (June 29, 2022) (addressing whether both state 

and Indian tribe have authority to prosecute on reservation crimes 

committed by non-tribal members when the victim was a tribal 

member).  

Here, the claims in the Amended Complaint are essentially in rem 

proceedings regarding rights, ownership, and impact of the use of 

                                                
5 The issue of taxation by local authorities of land held by 
tribes that is neither reservation nor trust land has resulted 
in significant litigation and the uncertainty has created a 
concern that native American tribal members will transfer their 
land to their tribe resulting in the inability of the municipal 
to collect taxes or foreclose on the land do to sovereign 
immunity. See Cayuga Indian Nation of New York v. Seneca 
County, New York, 978 F. 3d 829 (2d Cir. 2020)(holding that 
Seneca County cannot foreclose on parcels purchased by tribe 
based on sovereign immunity), cert denied __ U.S. ___ (June 17, 
2021), see City of Sherrill v. Oneida Indian Nation of New York, 
544 U.S. 197 (2005) (addressing in part sovereign control and 
property taxation); see also Permanent Mission of India to the 
United Nations v. City of New York, 551 U.S. 193 (2007) 
(property tax liens and foreign sovereigns). 
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a piece of state property by the Defendants. They do not attempt 

to limit tribal activities on any other property, but to define 

the boundaries of the license (Counts I and II) and whether the 

license is being operated in a nuisance like manner (Counts III 

and IV).6 As such, the claims solely address an in rem property 

issue with respect to the use of the commonwealth’s public 

tidelands and not the Wampanoags’ sovereign operations.7 

III. Sovereign Immunity Does Not Apply to  
Conservation Related Laws 

 

Indian tribes may be regulated by states in the interest of 

conservation of state resources "provided the regulation meets 

appropriate standards and does not discriminate against the 

Indians." Puyallup Tribe v. Dep't of Game, 391 U.S. 392, 88 S. Ct. 

1725, 20 L. Ed. 2d 689 (1968). In this matter, the state as a 

condition of granting the license required the Wampanoags to not 

                                                
6 The Superior Court further erred in failing to address each 
claim and its relief, individually. That is, while all of the 
claims involve the use of the licensed areas, Counts I and II 
involve in part the delineation of the licensed area (and is 
more akin to a wholly in rem proceeding), Counts III, and IV 
involve the use of the licensed area in a nuisance-like manner 
(which have elements of a tort claim), and, finally, all Counts 
involve compliance with state laws for the licensed area. As 
such, the Court should have examined whether each of the claims 
are subject to sovereign immunity or the immovable property 
exception as each claim involves substantial different issues as 
to sovereign immunity.  
7 The Wampanoags are likely to argue that it does not own the 
public tidelands. This argument puts form over substance. That 
is a “license” like a deed is a grant of a property interest. 
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impair the property rights of others while operating their 

shellfish propagation licensed area. The Wampanoags have not only 

accepted that requirement by accepting the license, but are bound 

to operate the licensed area in a manner that does not impact the 

resources of other landowners.8 In this matter, the complaint seeks 

to prevent trespass and damage to the island and the Wampanoags 

cannot assert sovereign immunity against those claims as they are 

based upon the state regulating to protect its natural resources. 

 

CONCLUSION 

The Superior Court Decision should be reversed and this matter 

remanded for further proceedings. 

 

      Respectfully Submitted, 

 

     /s/Paul Revere, III 

 
      Paul Revere, III 
      (BBO #636200) 
      Law Offices of Paul Revere, III 
      226 River View Lane 
      Centerville, Massachusetts 02632 
      (508)237-1620 
      revereiii@aol.com 
                  
Date: August 2, 2022 

                                                
8 The licensed area is closed to shellfishing for most of the 
year due to contamination and the Tribe, but, not necessarily 
its members, have not used the area to raise shellfish for 
years. 
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MASS. R. APP. P. 16(K) CERTIFICATION 
 

I, Paul Revere, III, certify that the foregoing Brief 
complies with the rules of court that pertain to the filing of 
briefs, including, but not limited to:  Mass. R. App. P. 
16(6)(a) (pertinent findings in or memorandum of decision); 
Mass. R. App. P. 16(f) (reproduction of statutes, rules and 
regulations); Mass. R. App. P. 16(h) (length of briefs); Mass. 
R. App. P. 18 (appendix to brief); and Mass. R. App. P. 20 (form 
of briefs, appendices, and other papers). 
 
 

/s/Paul Revere, III 
 
Paul Revere, III 
 
 

CERTIFICATE OF SERVICE 
 

Pursuant to M.R.A.P. 13(d), I certify that on August 2, 
2022, I served this Brief and Appendix by electronically filing 
it with  a copy to defendant’s counsel of record. 

 
 

/s/Paul Revere, III 
Paul Revere, III 
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ADDENDUM 
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STATUTES 

G.L. 130, Sec. 57 

The city council or mayor of any city, or the selectmen of any 
town, may upon written application, accompanied by plans 
sufficient to show the intended project and project area to be 
licensed, and after public notice and hearing pursuant to section 
sixty, grant to any person a shellfish aquaculture license.  

Said license shall authorize said licensee in such city or town at 
all times of the year, in, upon, or from a specific portion of 
coastal waters of the commonwealth, of tidal flats or land under 
coastal waters: (1) to plant and grow shellfish, bottom/off bottom 
culture; (2) to place shellfish in or under protective devices 
affixed directly to the tidal flats or land under coastal waters, 
such as boxes, trays, pens, bags, or nets; (3) to harvest and take 
legal shellfish; (4) to plant cultch for the purpose of catching 
shellfish seed; and (5) to grow shellfish by means of racks, rafts 
or floats.  

After receipt of a written application by the city council or 
selectmen, and after the notice and public hearing requirements of 
this section are satisfied and the licensing authority approves 
the application, the director shall, after inspection of the 
intended project area, certify that issuance of a shellfish 
aquaculture license and operation thereunder will cause no 
substantial adverse effect on the shellfish or other natural 
resources of the city or town. Upon such certification by the 
director, the city council or selectmen may issue the license, 
provided, however, that no license shall be issued for any areas 
then or within two years prior thereto, closed for municipal 
cultivation under the provisions of section fifty-four. Failure of 
the director to so certify shall be deemed a denial of the 
shellfish aquaculture license. The director's certification or 
refusal to certify shall be reviewable in accordance with section 
fourteen of chapter thirty A.  

Licenses under this section shall be granted or denied in writing 
within sixty days after receipt of the written application and 
shall be issued upon forms supplied by such cities and towns and 
upon such terms and conditions and subject to such terms, 
conditions or regulations as the city council or selectmen issuing 
the same shall deem proper, but not so as to impair the private 
rights of any person or to materially obstruct navigable waters, 
and said license shall describe by metes and bounds the waters, 
flats or creeks covered thereby. Shellfish aquaculture licenses 
pursuant to this section shall be subject to any rules and 
regulations promulgated by the director, including those 
concerning the use and scope of predator controls in the intertidal 
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zone, and said licenses may be further conditioned by the director 
as he deems necessary and appropriate, including species to be 
propagated and the source and movement of seed shellfish.  

Said license shall be for a period of not more than ten years and 
may be renewed for similar periods. Said license may be revoked by 
the city council, selectmen or the director for failure to comply 
with any terms, conditions or regulations set forth by these 
entities, or for lack of substantial use of the licensed area. 
Said licensee shall have the right to the exclusive use of the 
lands and waters for the purposes of growing shellfish thereon, 
and the licensee shall plainly mark the boundaries of said area. 
The selectmen or city council shall permit, as a condition of the 
license, such public uses of said waters and lands as are 
compatible with the aquacultural enterprise.  

Whoever without the consent of the licensee, unless otherwise 
permitted by the terms and conditions of said license: (1) takes 
shellfish from the licensed lands or waters or from said racks, 
rafts or floats; (2) disturbs the licensed area or the growth of 
the shellfish thereon in any way; (3) discharges any substance 
which may directly or indirectly injure the shellfish; (4) 
willfully injures, defaces, destroys, removes or trespasses upon 
said racks, rafts, or floats; or (5) willfully injures, defaces, 
destroys, removes or trespasses upon said protective devices 
affixed directly to the tidal flats, such as boxes, trays, pens, 
bags, or nets shall be liable in tort for treble damages and costs 
to the licensee injured by such act.  

Nothing in this section shall be deemed to affect the validity, 
conditions, or terms of any license granted under the corresponding 
provisions of earlier laws and in full force upon the effective 
date of this section. Nothing in this section shall excuse the 
licensee from complying with other laws of the commonwealth, 
including environmental laws and laws concerning interference with 
navigation.  

Said shellfish aquaculture license may be transferred pursuant to 
section fifty-eight and all rights and privileges enjoyed by the 
licensee shall be assumed by the transferee.  

Any license issued under the provisions of this section shall, 
upon the death of the licensee, continue in full force and effect, 
subject to the same terms, conditions, and regulations imposed 
upon the original license, for the balance of the unexpired term, 
or one year whichever is longer, for the use of the members of the 
immediate family of the deceased licensee. For the purposes of 
this section, immediate family shall mean the spouse, son, 
daughter, mother, father, brother and sister of said deceased 
licensee.  
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Nothing in this section shall be deemed to affect the validity, 
conditions, or term of any license granted under corresponding 
provisions of earlier laws and in full force upon the effective 
date of this section. 

 
G.L. 130, Sec. 58 

Any license granted under section fifty-seven or corresponding 
provisions of earlier laws may be transferred with the approval of 
the city council or selectmen to any person to whom it might 
originally have been granted, and, whether or not so transferred, 
may, within two years before the expiration of its then current 
term, be renewed from the expiration of the original term for a 
further term or terms, each term not to exceed fifteen years. The 
provisions of this chapter or of corresponding provisions of 
earlier laws applicable to the original issuance of such license 
shall, so far as apt, apply to a transfer or a renewal thereof 
hereunder. 
 

G.L. Sec. 130, Sec. 61 

The licensee upon receiving his license shall cause the territory 
covered thereby to be plainly marked out by monuments, marks or 
ranges and by stakes or buoys, with the number of his license 
painted in figures at least two inches in height in a conspicuous 
place on each of said stakes or buoys or on flags attached thereto, 
which shall be maintained by him or his transferee during the term 
of the license or of any renewal thereof. Failure to place or 
reasonably to maintain the same shall be sufficient cause for 
revocation of the license. 
 
G.L. Sec. 130, Sec. 63 

The licensee or transferee, or his legal representatives, shall, 
for the purposes set forth in section fifty-seven and in accord 
with the terms set forth in said license, have during the term of 
the license or of any renewal thereof the exclusive use of the 
waters, flats or creeks described in the license, and the exclusive 
right to take all shellfish therefrom during the time therein 
specified, notwithstanding any regulations made by the aldermen, 
city council or selectmen of the city or town, subsequent to the 
issuance of such license or to the renewal thereof, as the case 
may be; provided, that this section shall not be construed to 
authorize any taking prohibited by law. The licensee or transferee, 
or his legal representatives, may in tort recover treble damages 
of any person who without his or their consent, unless otherwise 
authorized by law or by lawful regulation so to do, digs or takes 
shellfish of any kind, or shells, from such waters, flats or 
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creeks, or disturbs the same thereon, during the continuance of 
the license or of any renewal thereof. 
 
28 U.S.C. 1605 
 
(a)A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 
(1)in which the foreign state has waived its immunity either 
explicitly or by implication, notwithstanding any withdrawal of 
the waiver which the foreign state may purport to effect except 
in accordance with the terms of the waiver; 
(2)in which the action is based upon a commercial 
activity carried on in the United States by the foreign state; 
or upon an act performed in the United States in connection with 
a commercial activity of the foreign state elsewhere; or upon an 
act outside the territory of the United States in connection 
with a commercial activity of the foreign state elsewhere and 
that act causes a direct effect in the United States; 
(3)in which rights in property taken in violation of 
international law are in issue and that property or any property 
exchanged for such property is present in the United States in 
connection with a commercial activity carried on in the United 
States by the foreign state; or that property or any property 
exchanged for such property is owned or operated by an agency or 
instrumentality of the foreign state and that agency or 
instrumentality is engaged in a commercial activity in 
the United States; 
(4)in which rights in property in the United States acquired by 
succession or gift or rights in immovable property situated in 
the United States are in issue; 
(5)not otherwise encompassed in paragraph (2) above, in which 
money damages are sought against a foreign state for personal 
injury or death, or damage to or loss of property, occurring in 
the United States and caused by the tortious act or omission of 
that foreign state or of any official or employee of that 
foreign state while acting within the scope of his office or 
employment; except this paragraph shall not apply to— 
(A)any claim based upon the exercise or performance or the 
failure to exercise or perform a discretionary function 
regardless of whether the discretion be abused, or 
(B)any claim arising out of malicious prosecution, abuse of 
process, libel, slander, misrepresentation, deceit, or 
interference with contract rights; or 
(6)in which the action is brought, either to enforce an 
agreement made by the foreign state with or for the benefit of a 
private party to submit to arbitration all or any differences 
which have arisen or which may arise between the parties with 
respect to a defined legal relationship, whether contractual or 
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not, concerning a subject matter capable of settlement by 
arbitration under the laws of the United States, or to confirm 
an award made pursuant to such an agreement to arbitrate, if (A) 
the arbitration takes place or is intended to take place in 
the United States, (B) the agreement or award is or may be 
governed by a treaty or other international agreement in force 
for the United States calling for the recognition and 
enforcement of arbitral awards, (C) the underlying claim, save 
for the agreement to arbitrate, could have been brought in 
a United States court under this section or section 1607, or (D) 
paragraph (1) of this subsection is otherwise applicable. 
(b)A foreign state shall not be immune from the jurisdiction of 
the courts of the States in any case in which a suit in 
admiralty is brought to enforce a maritime lien against a vessel 
or cargo of the foreign state, which maritime lien is based upon 
a commercial activity of the foreign state: Provided, That— 
(1)notice of the suit is given by delivery of a copy of the 
summons and of the complaint to the person, or his agent, having 
possession of the vessel or cargo against which the maritime 
lien is asserted; and if the vessel or cargo is arrested 
pursuant to process obtained on behalf of the party bringing the 
suit, the service of process of arrest shall be deemed to 
constitute valid delivery of such notice, but the party bringing 
the suit shall be liable for any damages sustained by the 
foreign state as a result of the arrest if the party bringing 
the suit had actual or constructive knowledge that the vessel or 
cargo of a foreign state was involved; and 
(2)notice to the foreign state of the commencement of suit as 
provided in section 1608 of this title is initiated within ten 
days either of the delivery of notice as provided in paragraph 
(1) of this subsection or, in the case of a party who was 
unaware that the vessel or cargo of a foreign state was 
involved, of the date such party determined the existence of the 
foreign state’s interest. 
(c)Whenever notice is delivered under subsection (b)(1), the 
suit to enforce a maritime lien shall thereafter proceed and 
shall be heard and determined according to the principles of law 
and rules of practice of suits in rem whenever it appears that, 
had the vessel been privately owned and possessed, a suit in rem 
might have been maintained. A decree against the foreign state 
may include costs of the suit and, if the decree is for a money 
judgment, interest as ordered by the court, except that the 
court may not award judgment against the foreign state in an 
amount greater than the value of the vessel or cargo upon which 
the maritime lien arose. Such value shall be determined as of 
the time notice is served under subsection (b)(1). Decrees shall 
be subject to appeal and revision as provided in other cases of 
admiralty and maritime jurisdiction. Nothing shall preclude the 
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plaintiff in any proper case from seeking relief in personam in 
the same action brought to enforce a maritime lien as provided 
in this section. 
(d)A foreign state shall not be immune from the jurisdiction of 
the courts of the States in any action brought to foreclose a 
preferred mortgage, as defined in section 31301 of title 46. 
Such action shall be brought, heard, and determined in 
accordance with the provisions of chapter 313 of title 46 and in 
accordance with the principles of law and rules of practice of 
suits in rem, whenever it appears that had the vessel been 
privately owned and possessed a suit in rem might have been 
maintained. 
 (e),(f) Repealed. Pub. L. 110–181, div. A, title X, 
§ 1083(b)(1)(B), Jan. 28, 2008, 122 Stat. 341.] 
(g)Limitation on Discovery.— 
(1)In general.— 
(A)Subject to paragraph (2), if an action is filed that would 
otherwise be barred by section 1604, but for section 1605A or 
section 1605B, the court, upon request of the Attorney General, 
shall stay any request, demand, or order for discovery on 
the United States that the Attorney General certifies would 
significantly interfere with a criminal investigation or 
prosecution, or a national security operation, related to the 
incident that gave rise to the cause of action, until such time 
as the Attorney General advises the court that such request, 
demand, or order will no longer so interfere. 
(B)A stay under this paragraph shall be in effect during the 12-
month period beginning on the date on which the court issues the 
order to stay discovery. The court shall renew the order to stay 
discovery for additional 12-month periods upon motion by 
the United States if the Attorney General certifies that 
discovery would significantly interfere with a criminal 
investigation or prosecution, or a national security operation, 
related to the incident that gave rise to the cause of action. 
(2)Sunset.— 
(A)Subject to subparagraph (B), no stay shall be granted or 
continued in effect under paragraph (1) after the date that is 
10 years after the date on which the incident that gave rise to 
the cause of action occurred. 
(B)After the period referred to in subparagraph (A), the court, 
upon request of the Attorney General, may stay any request, 
demand, or order for discovery on the United States that the 
court finds a substantial likelihood would— 
(i)create a serious threat of death or serious bodily injury to 
any person; 
(ii)adversely affect the ability of the United States to work in 
cooperation with foreign and international law enforcement 
agencies in investigating violations of United law; or 
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(iii)obstruct the criminal case related to the incident that 
gave rise to the cause of action or undermine the potential for 
a conviction in such case. 
(3)Evaluation of evidence.— 
The court’s evaluation of any request for a stay under this 
subsection filed by the Attorney General shall be conducted ex 
parte and in camera. 
(4)Bar on motions to dismiss.— 
A stay of discovery under this subsection shall constitute a bar 
to the granting of a motion to dismiss under rules 12(b)(6) and 
56 of the Federal Rules of Civil Procedure. 
(5)Construction.— 
Nothing in this subsection shall prevent the United States from 
seeking protective orders or asserting privileges ordinarily 
available to the United States. 
(h)Jurisdictional Immunity for Certain Art Exhibition 
Activities.— 
(1)In general.—If— 
(A)a work is imported into the United States from any foreign 
state pursuant to an agreement that provides for the temporary 
exhibition or display of such work entered into between a 
foreign state that is the owner or custodian of such work and 
the United States or one or more cultural or educational 
institutions within the United States; 
(B)the President, or the President’s designee, has determined, 
in accordance with subsection (a) of Public Law 89–259 (22 
U.S.C. 2459(a)), that such work is of cultural significance and 
the temporary exhibition or display of such work is in the 
national interest; and 
(C)the notice thereof has been published in accordance with 
subsection (a) of Public Law 89–259 (22 U.S.C. 2459(a)), 
any activity in the United States of such foreign state, or of 
any carrier, that is associated with the temporary exhibition or 
display of such work shall not be considered to be commercial 
activity by such foreign state for purposes of subsection 
(a)(3). 
(2)Exceptions.— 
(A)Nazi-era claims.—Paragraph (1) shall not apply in any case 
asserting jurisdiction under subsection (a)(3) in which rights 
in property taken in violation of international law are in issue 
within the meaning of that subsection and— 
(i)the property at issue is the work described in paragraph (1); 
(ii)the action is based upon a claim that such work was taken in 
connection with the acts of a covered government during 
the covered period; 
(iii)the court determines that the activity associated with the 
exhibition or display is commercial activity, as that term is 
defined in section 1603(d); and 

031

Massachusetts Appeals Court      Case: 2022-P-0346      Filed: 8/2/2022 7:12 PM



 

32 

(iv)a determination under clause (iii) is necessary for the 
court to exercise jurisdiction over the foreign state under 
subsection (a)(3). 
(B)Other culturally significant works.—In addition to cases 
exempted under subparagraph (A), paragraph (1) shall not apply 
in any case asserting jurisdiction under subsection (a)(3) in 
which rights in property taken in violation of international law 
are in issue within the meaning of that subsection and— 
(i)the property at issue is the work described in paragraph (1); 
(ii)the action is based upon a claim that such work was taken in 
connection with the acts of a foreign government as part of a 
systematic campaign of coercive confiscation or misappropriation 
of works from members of a targeted and vulnerable group; 
(iii)the taking occurred after 1900; 
(iv)the court determines that the activity associated with the 
exhibition or display is commercial activity, as that term is 
defined in section 1603(d); and 
(v)a determination under clause (iv) is necessary for the court 
to exercise jurisdiction over the foreign state under subsection 
(a)(3). 
(3)Definitions.—For purposes of this subsection— 
(A)the term “work” means a work of art or other object of 
cultural significance; 
(B)the term “covered government” means— 
(i)the Government of Germany during the covered period; 
(ii)any government in any area in Europe that was occupied by 
the military forces of the Government of Germany during 
the covered period; 
(iii)any government in Europe that was established with the 
assistance or cooperation of the Government of Germany during 
the covered period; and 
(iv)any government in Europe that was an ally of the Government 
of Germany during the covered period; and 
(C)the term “covered period” means the period beginning 
on January 30, 1933, and ending on May 8, 1945. 
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COMMONWEAL TH OF MASSACHUSETTS 

BARNSTABLE, ss. SUPERIOR COURT 
CIVIL ACTION 
NO. 2172CV00534 

MATTHEW HANEY, as Trustee of the Gooseberry Island Trust 
Plaintiff 

MASHPEE WAMP ANO AG INDIAN TRIBAL COUNCIL, INC., and MASHPEE 
WAMPANOAG TRIBE, 

Defendants 

MEMORANDUM OF DECISION AND ORDER ON DEFENDANTS' 
MOTION TO DISMISS THE PLAINTIFF'S AMENDED COMPLAINT WITH 

PREJUDICE 

The Plaintiff, Matthew Haney, as Trustee of the Gooseberry Island Trust. 

("Gooseberry"), owns an island within Popponesset Bay. Gooseberry brings this action 

against the defendants, Mashpee Wampanoag Indian Tribal Council, Inc. (the "Corporation") 

and the Mashpee Wampanoag Tribe (the "Tribe") (collectively, the "defendants"). The Tribe 

is a federally recognized Indian Tribe and the Corporation is a Massachusetts charitable 

corporation. The Amended Complaint asserts claims for Trespass (Court I), Private Nuisance 

(Count III), Public Nuisance (Count IV) and seeks a Declaratory Judgment precluding the 

defendants from engaging in action that impedes upon Gooseberry's property rights (Count 

II). 

The defendants now move to dismiss all counts of the ·Amended Complaint, arguing 

their tribal sovereign immunity bars the plaintiff from bringing this lawsuit. For the following 
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reasons, the defendants' Motion to Dismiss the Plaintiffs Amended Complaint with Prejudice 

is ALLOWED. 

BACKGROUND 

The following facts, and all reasonable inferences, are taken as true by the court and are 

derived from the plaintiff's Amended Complaint. 

On July 13, 1977, the Corporation received a shellfish propagation license pursuant to 

G. L.c. 130, § 57 for a parcel ofland in Popponesset Bay. 1 This license did not authorize the use 

of racks, cages, floats, or rafts. This same license has been renewed multiple times without 

substantive changes in its terms. The island owned by Gooseberry in Popponesset Bay is in the 

vicinity of the defendants' licensed shellfish parcel. 

The defendants and their agents use racks and cages as part of their operations in the area 

of the licensed shellfish propagation parceL These racks and cages are regularly located on the 

private tidelands of the island owned by Gooseberry. Additionally, the defendants regularly 

leave piles of shells, trash, and other debris on Gooseberry's island and private tidelands. 

Through such actions, the defendants regularly trespass on Gooseberry's property as part of their 

aquaculture activities on the licensed area. 

DISCUSSION 

A motion to dismiss for failure to state a claim upon which relief may be granted, 

pursuant to Mass. R. Civ. P. 12(b)(6), permits "prompt resolution of a case where the 

allegations in the complaint clearly demonstrate that the plaintiffs claim is legally 

insufficient." Harvard Crimson, Inc. v. President & Fellows of Harvard Coll., 445 Mass. 

1 The Amended C6mplaint makes multiple references to the terms of G. L. c. 130 and the authority it confers to a 
license holder. However, a court "do[es] not accept legal conclusions cast in the form of factual allegations." Schaer 
v. Brandeis Univ., 432 Mass. 474,477 (2000). 

2 
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745, 748 (2006). To survive a motion to dismiss, a complaint must set forth the basis for the 

plaintiffs entitlement to relief with "more than labels and conclusions." Iannacchino v. Ford 

Motor Co., 451 Mass. 623,636 (2008), quoting Bell At/. Corp. v. Twombly, 550 U.S. 544, 555 

(2007). At the pleading stage, Mass. R. Civ. P. 12(b)(6) requires the complaint to set forth 

. "factual 'allegations plausibly suggesting (not merely consistent with)' an entitlement to 

relief .... " Id, quoting Bell At/. Corp., 550 U.S. at 557. At the pleading stage, Mass. R. Civ. 

P. 12(b)(6) requires the complaint to set forth "factual 'allegations plausibly suggesting (not 

merely consistent with)' an entitlement to relief .... " Id., quoting Bell At/. Corp., 550 U.S. at 

557. Factual allegations must be enough to raise a right to relief above the speculative level. 

Iannacchino, 451 Mass.· at 636 ( citations omitted). Assertions supported only by allegations 

do not alone suggest a plausible claim for relief. Galiastro v. Mortgage Elec. Registration 

Sys, Inc., 467 Mass. 160, 174 (2014). 

A. Waiver of Tribal Sovereign Immunity 

The defendants argue that, as a federally recognized Indian Tribe, they enjoy tribal 

sovereign immunity and the claims against them must therefore be dismissed as a matter of 

law. In support of this argument, they state "[a]s a matter of federal law, an Indian tribe is 

subject to suit only where Congress has authorized the suit or the tribe has waived its 

immunity." The Massachusetts Supreme Judicial Court has similarly recognized limited 

exceptions to such immunity, stating "[t]o abrogate tribal immunity, Congress must 

'unequivocally' express that purpose" and "[a] waiver of trial immunity must be 'clear."' 

Building Inspector & Zoning Officer of Aquinnah v. Wampanoag Aquinnah Shellfish 
\ 

Hatchery Corp., 443 Mass. 1, 12 (2004). The plaintiff seeking to assert a claim against a tribe . ' 
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"has the burden of proving sovereign immunity has been waived." Mahon v. United States, 

742 F.3d 11, 14 (1st. Cir. 2014). 

The plaintiff apparently agrees that the defendants enjoy tribal sovereign immunity, 

but argues that such immunity has been waived, that the immovable property exception to the 

immunity applies, and that the defendants are violating "natural resource laws" by impra.perly 

using their licensed area and thus should not be protected by such immunity. The court will 

address each of these issues in tum. 2 

1. Acquiring Shellfish Propagation License 

The plaintiff argues the defendants waived their tribal sovereign immunity "[b ]y 

applying for the shellfish propagation license and accepting the grant of rights to use 

commonwealth lands and waters." This argument is without merit. "The Supreme Court has 

made it plain that waivers of tribal sovereign immunity cannot be implied on the basis of a 

tribe's actions, but must be unequivocally expressed." Florida v. Seminole Tribe of Florida, 

181 F.3d 1237, 1243 (11th Cir. 1999) (tribe engaging in "gaming" subject to government 

regulations did not constitute an express and unequivocal waiver of sovereign immunity). 

Applying for a shellfish propagation license "means that the tribe has acquiesced to the 

authority of state regulators by allowing law enforcement to inspect and search its premises." 

Furry v. Miccosukee Tribe of Indians of Florida, 685 F.3d 1224, 1235 (11th Cir. 2012) 

( emphasis in original). "[T]here_ is an insurmountable gap between an affidavit agreeing that a 

licensed premises is subject to inspection by state authorities and an unequivocally expressed 

2 The parties' submissions also address which entity held the shellfish propagation license, whether the Corporation 
was properly named as a defendant, and whether the claims against the Corporation are barred by a statute of 
limitations. The court need not address these issues, however, because the plaintiff concedes that dismissal of the 
Amended Complaint as it relates to the Tribe similarly would result in dismissal of the claims against the 
Corporation, as plaintiffs counsel agreed with the court during the hearing that "if one goes the other, goes with it." 
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waiver of immunity from all private tort actions." Id. (emphasis in original). Thus, the 

defendants' acquiescence to regulatory monitoring pursuant to the license application does not 

constitute a waiver of tribal sovereign immunity. 

The defendants' acquisition of the shellfish propagation license is also distinguishable 

from cases in which a tribe entered into a particular contractual agreement with the 

government to obtain some benefit, and such agreement addressed terms of litigation against 

the tribe. See Cada Nation of Oklahoma v. Wichita and Affiliated Tribes, 786 Fed.Appx. 837, 

840 n.4 (2019) (waiver found where tribe enlered into agreement to receive grant funding 

from the United States Department of Housing and Urban Development ("HUD"), and in the 

agreement the tribe "certifie[ d] to HUD that Terri Parton, in her capacity as President 

consents to accept the jurisdiction of the Federal Courts if an action is brought to enforce 

responsibilities in relation to the environmental review process and that these responsibilities 

have been satisfied"). In Building Inspector & Zoning Officer of Aquinnah, the Supreme 

Judicial Court held that "the facts clearly establish[ ed] a waiver of sovereign immunity" 

where a tribe entered into a settlement agreement with municipalities that provided in part: 

"Under no circumstances ... shall the civil or criminal jurisdiction of the 
Commonwealth of Massachl:1setts, or any of its political subdivisions, over the 
settlement lands, or any land owned by the Tribal Land Corporation in the Town of 
Gay Head ... , or any other Indian land in Gay Head ... be impaired or otherwise 
altered." 

443 Mass. at 3-4. 

Here, the plaintiff has not alleged or shown that the defendants entered into any formal 

agreements or contractual requirements when they applied for and obtained their shellfish 

propagation license. The plaintiff has therefore failed to meet his burden to prove that the 
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defendants waived their tribal sovereign immunity by obtaining a shellfish propagation 

license. 

2. Litigation in Other Matters 

The plaintiff argues the defendants waived their tribal sovereign im.niunity by 

participating in other lawsuits. This argument is without merit. As to this issue, the plaintiff 

argues that "it is important to note that the Tribe has asserted claims against Gooseberry in the 

Superior Courts and the Massachusetts Department of Environmental Protection claiming that 

its shellfish propagation license provides it with standing to challenge permits and other 

regulatory requests of Gooseberry relating to the island." 

In support of this claim, the plaintiff cites to two cases: Cayuga Indian Nation of New 

York v. Seneca City, New York, 260 F. Supp. 3d. 290, 299 (W.D.N.Y 2017) ("Cayuga") and 

Rosebud Sioux Tribe v. A.P. Steel, Inc., 874 F.2d 550, 552 (8th Cir. 1989) ("Rosebud''). 

Cayuga is cited for the proposition that "where an Indian tribe seeks a declaration that a 

particular fact is true, it necessarily waives its sovereign immunity as to a counterclaim 

seeking the exact opposite declaration." As to Rosebud, the plaintiff cites this case for the 

proposition that a tribe waives its sovereign i11?111unity by commencing a lawsuit "arising out 

of the same transaction or occurrence which is the subject matter of ... [the] suit." 

The two other lawsuits involving the parties are unrelated to the specific issues raised 

in the Amended Complaint. In the first lawsuit, Matthew Haney, as Trustee of the 

Gooseberry Island Trust, et. al. v. Department of Environmental Protection, et al:, Barnstable 

Superior Court, Docket No. 1772CV00340, Gooseberry initiated a certiorari action seeking to 

vacate a Massachusetts Department of Environmental Protection ("DEP") decision after the 

DEP denied Haney's request to construct a bridge to Gooseberry's island. Gooseberry named 
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the Tribe as a defendant to that action, stating that the Tribe was a party to the agency 

proceeding at issue. The second lawsuit, Mashpee Wampanoag Tribe, et al. v. Mashpee 

Conservation Commission, Barnstable Superior Court Docket No. 1872CV00539, the Tribe 

initiated a certiorari action seeking to vacate an order from the Mashpee Conservation 

Commission regardin~ an Order ofResoµrce Area Delineation. Both lawsuits involved 

property in the general vicinity of Gooseberry's island and the area where the Tribe is 

licensed to shellfish. -

These other Superior Court cases, while pertinent to the same geographic area, do not 

I 

raise the same legal considerations asserted in or raised by the factual allegations contained in 

the Amended Complaint and the parties' submissions for this motion. These other cases do 

not implicate the defendants' purported trespass and misuse of their shellfish propagation 

license by permitting debris and items to damage the plaintiffs property. Thus, contrary to 

the defendants' references to Cayuga and Rosebud, they do not arise out of the same 

transaction or occurrence as the issues raised in the Amended Complaint and do not imply or 

result in a waiver of the defendants' tribal sovereign rights. The plaintiff has therefore failed 

to meet his burden to prove that the defendants waived their tribal sovereign immunity by 

participating in other lawsuits involving similar parties. 

B. Immovable Property Doctrine 

The plaintiff argues the immovable property doctrine is an exception to the 

defendants' tribal sovereign immunity, and that "a sovereign who owns property in the 

territory of another sovereign is not immune to in rem proceedings regarding that land." In 

this regard, he argues "the claims in the Amended Complaint are essentially in rem 
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proceedings regarding rights, ownership, and impact ·of the use of a piece of state property by 

the Defendants." 

The plaintiffs attempt to characterize the claims in the Amended Complaint as 

"essentially" relating to in rem proceedings is off the mark. In applying the immovable 

property exception, 

"[C]ourts and other authorities have generally understood the immovable-property 
exception as permitting only those lawsuits against a sovereign that 'contest[]' its 
rights or interests in real property. Restatement (Second) of Foreign Relations Law of 
the United States § 68 cmt. d (Am. Law Inst. 1965). Accordingly, the exception has not 
been thought to eliminate the immunity defense as to 'disputes that arise out of [a foreign 

. sovereign's] rights in real estate but do not actually place [those rights] at 
issue.' Permanent Mission of India I, 446 F.3d at 369. Nor has it been applied when the 
party who invokes the exception 'makes no claim to any interest' in a foreign sovereign's 
real property and is 'not seeking to establish any rights' in that property. MacArthur 
Area Citizens Ass'n v. Republic of Peru, 809 F.2d 918,921 (D.C. Cir. 1987). Instead, 
the immovable-property exception has reached only those disputes that require the 
court to resolve competing claims to a right or interest in real property. 
See Restatement (Second) of Foreign Relations Law§ 68 cmt. d (describing the 
exception as covering 'actions for the determination of possession of, or an interest in, 
immovable or real property located in the territory of a state exercising jurisdiction'). 

Cayuga Indian Nation of New York v. Seneca County, New York, 978 F.3d 829, 836-837 

(2020). 

The plaintiff's Amended Complaint does not seek relief establishing what entity 

enjoys a right or interest in real property. The parties do not dispute who owns the various 

properties at issue in the Amended Complaint. Instead, the plaintiff seeks relief regarding the 

defendants' use of the property within in licensed area. This distinction is materially 

significant. The issues raised in the Amended Complaint do not fall within the scope of the. 

immovable property exception to the defendants' tribal sovereign immunity. The plaintiff has 

therefore failed to meet his burden to prove that the immovable property exception precludes 

the defendants' tribal sovereign immunity. 
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C. Natural Resource Laws 

The plaintiff generically argues that, as a condition of the shellfish propagation 

license, the defendants were required to ensure that their actions "did not impair the property 

rights of others while operating their shellfish propagation licensed area." Regarding this 

issue, the plaintiff argues the defendants' trespass and damage to the island is inconsistent 

with such requirement and therefore the defendants cannot assert tribal sovereign immunity. 

The plaintiff has failed, however, to provide any legal authority establishing that a private 

party can enforce regulatory considerations in determining whether a license is being used 

consistent with its terms. Any enforcement or review regarding how the defendants use their 

shellfish propagation license would be reserved for the commission or office that issued such 

license. The plaintiff has therefore failed to meet his burden to prove that natural resource 

laws and regulations preclude the defendants' tribal sovereign immunity. 

ORDER 

For the above stated reasons, it is hereby ORDERED that the Defendants' Motion to 

Dismiss the Plaintiffs Amended Complaint with Prejudice be ALLOWED. 

So ordered, 

~-~ 
ThomasJ.Perr~o 
Justice of the Superior Court 

DATED: February 1, 2022 
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