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i 

SUMMARY AND REQUEST FOR ORAL ARGUMENT 

For a decade, MHA Nation has been seeking to assert jurisdiction over one 

of Slawson’s oil and gas projects. That project is non-Indian activity on non-Indian 

land, so controlling precedent requires the Tribe to first show that it threatens 

“catastrophic” consequences. The Department of the Interior—which approved the 

Project—found that the Tribe did not carry its burden. The District Court agreed.  

The Tribe’s primary grievance is that it was supposedly denied an 

evidentiary hearing in front of the Agency, and thus prevented from developing a 

factual record. In truth, it never requested such a hearing, it did not raise this 

concern with the Agency, and it did not do so with the District Court in a timely 

fashion. The Tribe therefore waived its now-central argument. Regardless, such a 

hearing was not warranted, in part because the Tribe was given multiple 

opportunities to submit any evidence it believed the Agency ought to consider.  

The Tribe also contends that the record is insufficient to support the 

Agency’s conclusion that the Tribe lacks jurisdiction over Slawson’s project. The 

Tribe fails to appreciate that it carries the burden of establishing jurisdiction. It has 

not done so, especially in light of the abundance of record evidence supporting the 

safety of the project and, thus, the Agency’s denial of tribal jurisdiction.   

Slawson believes oral argument is unnecessary. Should it occur, Slawson 

requests an equal amount of time to present oral argument for all parties.   

Appellate Case: 22-2459     Page: 2      Date Filed: 12/20/2022 Entry ID: 5228760 



   
 

ii 

CORPORATE DISCLOSURE STATEMENT 

In accordance with Rule 26.1 of the Federal Rules of Appellate Procedure 

and Rule 26.1A of the Eighth Circuit Rules of Appellate Procedure, Intervenor 

Defendant-Appellee Slawson Exploration Company, Inc., states that it does not 

have a parent corporation nor does any publicly held corporation own 10% or more 

of its stock. 
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STATEMENT OF THE ISSUES 

1. Does the Tribe’s claimed inability to develop a record regarding the 
supposed threat posed by the Project warrant upsetting the Agency’s 
decision? 
 
1A.  Did the Tribe waive its argument that it was prevented from 

developing a complete administrative record, where it failed to request 
an evidentiary hearing, to raise the argument in front of the Agency, 
and to timely raise it in the District Court? 

  
 Ballanger v. Johanns, 495 F.3d 866 (8th Cir. 2007) 

 Ridenour v. Boehringer Ingelheim Pharms., Inc., 679 F.3d 1062 (8th 
Cir. 2012) 

 
1B. Did the Agency provide an opportunity for the Tribe to develop a 

factual record, where the Tribe has identified no evidence 
necessitating an evidentiary hearing, was provided multiple levels of 
Agency review, and was unrestricted in the evidence it could submit? 

  
 Orion Reserves Ltd. P’ship v. Salazar, 553 F.3d 697 (D.C. Cir. 2009)  

Hoyl v. Babbitt, 129 F.3d 1377 (10th Cir. 1997) 

2. Was the District Court correct that the Agency had a rational basis to 
conclude that the Tribe lacks jurisdiction over the Project, where that Project 
does not threaten “catastrophic consequences” that would “imperil the 
subsistence” of the Tribe? 

 
Montana v. United States, 450 U.S. 544 (1981) 

Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 
316 (2008) 

Belcourt Public School Dist. v. Davis, 786 F.3d 653 (8th Cir. 2015) 
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STATEMENT OF THE CASE 

The Tribe’s case concerns Slawson’s Torpedo Federal Project (the 

“Project”). The Project involves a single well pad from which Slawson sought to 

drill, and now has drilled, multiple horizontal wells1 to develop oil and gas leases 

beneath the bed of Lake Sakakawea. App. 149; R. Doc. 67-16 at 7.2 The Project, 

which has now had active wells for roughly four years, accesses and develops 

federal, state, and fee3 oil and gas leases beneath Lake Sakakawea. See App. 429; 

R. Doc. 68-4 at 81. It does not develop any minerals that are tribally held or held 

in trust for the benefit of Indian allottees. Id. Although the well pad at issue is 

within the boundaries of MHA Nation’s Fort Berthold Indian Reservation (the 

“Reservation”), it is on “fee land,” which is privately owned (i.e., non-federal and 

“non-Indian”) surface estate. App. 149; R. Doc. 67-16 at 7.  

 
1 “Horizontal wells” are wells drilled to reach minerals not directly below the 
surface of the well pad from which the drilling occurs. 
2 Plaintiff-Appellant’s addendum will be cited as “Add.” Its appendix will be cited 
as “App.” Slawson’s appendix will be cited as “Sl. App.” Parallel citations to the 
docket will be cited as “R. Doc.”  
Slawson notes that the Tribe omitted the administrative record’s page stamps from 
the bottom corner of pages from the record included in its appendix. Each party 
and the Magistrate Judge cited those page stamps in their filings in the District 
Court. To the extent this Court wishes to view the original version of the 
administrative record, it is available at R. Doc. 67 and 68. Slawson is willing to 
submit the full administrative record to this Court in hard copy if it wishes.  
3 Oil rights held “in fee” are held privately, as opposed to rights held by federal, 
state, or tribal governments, or held in trust for Indian allottees.  
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The fenced area of the well pad is roughly 600 feet from Lake 

Sakakawea—a 122.5 square mile lake, part of which is within the Reservation’s 

boundaries. App. 150-51, 177; R. Doc. 67-16 at 8-9, 35. Slawson originally 

planned to site the well pad closer to the Lake, but in consultation with the Bureau 

of Land Management (“BLM”) and the Fish and Wildlife Service (the “FWS”), it 

agreed to move the pad’s location about 300 feet north. App. 158; R. Doc. 67-16 

at 16. It did so to avoid impacts to the Piping Plover, a threatened bird, and its 

designated critical habitat. Id. Slawson could not move the well pad location 

farther from the shore, in part because doing so would strand federal, state, and 

fee minerals within the drilling and spacing unit and leave them undeveloped. 

App 176; R. Doc. 67-16 at 34. That outcome would be inconsistent with 

statutorily prescribed federal and state interests in preventing waste of oil and gas 

resources. See 30 U.S.C. §§ 187, 225; N.D. Cent. Code § 38-08-01, § 38-08-03.  

The Agency’s Review of Slawson’s APDs 

Slawson began filing its APDs in connection with the Project in 2011. App. 

428; R. Doc. 68-4 at 80. The BLM subsequently engaged in a 6-year investigation 

to analyze whether the Project would have a significant impact on the surrounding 

area, including an analysis under the National Environmental Policy Act 

(“NEPA”). Add. 10-27; App. 143-272 (EA); Sl. App. 634-802 (appendices to 

EA); R. Doc. 92 at 5-22, 67-16 at 1-130, 67-15 at 321-489. BLM investigated 
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proposed well pad locations, as well as the potential direct, indirect, and 

cumulative impacts of the Project. App. 143-272; R. Doc. 67-16 at 1-130. It 

included a review of Slawson’s mitigation and safety measures. App. 244-49; Sl. 

App. 796-802; R. Doc. 67-16 at 102-107, 67-15 at 483-89. BLM further consulted 

with at least 76 stakeholders, which included MHA Nation and other individuals, 

organizations, and agencies. App. 152-58; R. Doc. 67-16 at 10-16.  

In fact, BLM repeatedly attempted to solicit MHA Nation’s input. Sl. App. 

749; R. Doc. 67-15 at 436. In early 2013, MHA Nation representatives met with 

BLM at a proposed well pad location and voiced no objections, even though the 

proposed location was significantly closer to Lake Sakakawea than the final 

location. Id.; App. 433; R. Doc. 68-4 at 85 ¶ 9. BLM also sent two letters to the 

MHA Nation’s Tribal Historic Preservation Office regarding its conclusion that 

the Project would not impact cultural sites or resources, but never received a 

response from that office. App. 220; R. Doc. 67-16 at 78. Throughout 2016, BLM 

repeatedly communicated with the MHA Nation about the proposed well pad 

location and had four in-person meetings. Sl. App. 749; R. Doc. 67-15 at 436. 

Despite these efforts, the MHA Nation did not raise any serious issues with the 

pad’s location until August 2016. Id.; App. 433; R. Doc. 68-4 at 85 ¶ 9. 

BLM published a preliminary environmental assessment (“EA”) for public 

review and comment. App. 157; R. Doc. 67-16 at 15. It later published a final EA, 

Appellate Case: 22-2459     Page: 12      Date Filed: 12/20/2022 Entry ID: 5228760 



   
 

5 

in which it concluded, among many other things, that the well pad site “would 

have no effect on surface water quality.” App. 195; R. Doc. 67-16 at 53. See 

generally App. 143-272; Sl. App. 634-802; R. Doc. 67-16 at 1-130, 67-15 at 321-

489. Based on its investigation, BLM issued a Finding of No Significant Impact 

(“FONSI”) because, among other reasons, “[m]itigation measures to minimize or 

eliminate adverse impacts to . . . Lake Sakakawea[] and the public 

were . . . incorporated,” and Slawson “committed to best management practices to 

reduce impacting public health and safety.” App. 283-86; R. Doc. 67-16 at 141-

44. BLM granted Slawson’s APDs in March 2017. App. 287-89; R. Doc. 67-16 at 

145-47. 

MHA Nation’s Administrative Appeals 

In April 2017, MHA Nation filed a request for review with the Acting State 

Director (the “State Director”) of BLM’s Montana/Dakotas State Office. Sl. App. 

30; R. Doc. 67-7 at 323. MHA Nation principally objected to the location of the 

well pad, claiming, among other things, that it conflicted with a tribal resolution 

imposing a 1,000-foot setback from Lake Sakakawea. Sl. App. 31-34; R. Doc. 67-

7 at 324-27. The State Director rejected each of MHA Nation’s arguments, and 

specifically found that the Tribe failed to show that it has jurisdiction to regulate 

the Project under Montana v. United States, 450 U.S. 544 (1981). Id.  
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MHA Nation subsequently filed a Notice of Appeal and Petition to Stay 

with the Montana/Dakotas State Office and the Interior Board of Land Appeals 

(“IBLA”). Sl. App. 1036-57; R. Doc. 68-17 at 1-22. Slawson intervened in the 

appeal. Sl. App. 1070-72; R. Doc. 68-23 at 33-35. The Agency’s4 Office of 

Hearings and Appeals (“OHA”) regulations direct that the IBLA “shall grant or 

deny” petitions for stay within 45 days of the expiration of the period for filing a 

Notice of Appeal. 43 C.F.R. § 4.21 (b)(4). This deadline—July 10, 2017—passed 

without any action by IBLA. Once the time for IBLA to rule had passed, Slawson 

began drilling the wells on the well pad. App. 433-34; R. Doc. 68-4 at 85-86 ¶ 12.  

Nearly a month after IBLA’s 45-day period to rule on the Petition for Stay 

had expired, an IBLA administrative judge issued an Order granting MHA 

Nation’s Petition for Stay. Sl. App. 803-13; R. Doc. 68 at 125-35. The Order 

contained several factual errors, including the incorrect statement that the Project 

would develop trust resources of the MHA Nation. Sl. App. 804; R. Doc. 68 at 

126. Slawson thereafter filed a Motion for Temporary Restraining Order and 

Preliminary Injunction in federal court, seeking to prevent the Agency from 

enforcing the unlawful stay. App. 372-85; R. Doc. 68-04 at 24-37. A district court 

granted Slawson’s Motion, finding that Slawson had “a strong likelihood of 

 
4 References to the “Agency” include the Department of the Interior and all of its 
relevant subagencies, including the BLM, the IBLA, and the OHA.  
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success” on its claims related to MHA Nation’s administrative appeal, in part 

because MHA Nation had not put forth evidence in front of the Agency proving 

that it had jurisdiction to impose its setback, as it must under Montana v. United 

States. App. 377-81; R. Doc. 68-4 at 29-33.  

Meanwhile, both Slawson and BLM requested that the Director of the 

Agency’s OHA (the “OHA Director”) take jurisdiction over MHA Nation’s IBLA 

appeal. Sl. App. 997-99; R. Doc. 68-12 at 66-68. The OHA Director did so 

pursuant to her authority under 43 C.F.R. § 4.5. Id. After “review[ing] the filings 

and BLM’s administrative record,” and “tak[ing] into account each of the MHA 

Nation’s arguments,” the OHA Director denied MHA Nation’s appeal. App. 651-

53; R. Doc. 68-4 at 303-05. She first found that the Stay Order was inappropriate. 

App. 644-47; R. Doc. 68-4 at 296-99. She then found that MHA Nation’s appeal 

failed on its merits, as “BLM complied with the various authorities governing its 

decision-making process,” “the setback requirements cited by the MHA Nation 

did not serve as a bar to [BLM’s] decision,” and BLM’s decision “has a rational 

basis that is supported by facts in the record.” App. 651; R. Doc. 68-4 at 303. 

MHA Nation’s “Setback” 

MHA Nation’s primary substantive challenge to the Project—and the only 

one implicated by this appeal—stems from its aforementioned “setback.” MHA 

Nation first passed its “setback” resolution in August 2012. App. 683-85; R. Doc. 
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68-1 at 12-14. That resolution required a “one half mile” (2,640 foot) setback 

from the Missouri River. Id. The Tribe amended the resolution four months later, 

extending it to Lake Sakakawea and clarifying that “a variance may be granted 

and still comply with the purpose of the Act.” App. 687-89; R. Doc. 68-1 at 16-

18. The Tribe’s Chairman has explained, in connection with this very Project, that 

“generally all variances are approved.” Sl. App. 18-19; R. Doc. 67-7 at 42, 50. 

But in February 2017—less than a month before Slawson’s APDs were approved 

and BLM’s 6-year investigation came to a close—the Tribe again amended its 

setback resolution to state that “[i]n no event shall a setback of less than 1000 feet 

be allowed.” App. 691-92; R. Doc. 68-1 at 20-21. Tellingly, this amendment 

occurred just after MHA Nation failed to convince BLM and Slawson that 

Slawson had to obtain a variance from the Tribe’s half-mile setback. Sl. App. 18-

19; R. Doc. 67-7 at 42, 50.  

This Litigation 

In June 2018, MHA Nation filed this case against the Agency in the District 

for the District of Columbia. App. 100; R. Doc. 1. Slawson subsequently 

intervened and successfully moved to have the case transferred to the District of 

North Dakota, where all of the relevant events occurred. Sl. App. 1, 2-17; R. Doc. 

17, 33. The parties completed summary judgment briefing in May 2020.  
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In February 2021, Magistrate Judge Charles Miller issued his 77-page 

Report, wherein he meticulously recounted the Agency’s thorough investigation 

into the Project and its bases for permitting it. Add. 6-87; R. Doc. 92. Judge 

Miller agreed with the Agency that the Tribe did not make a factual showing that 

the supposed danger posed by the Project rises to a level that would give the Tribe 

jurisdiction under Montana v. U.S. Add. 40-44; R. Doc. 92 at 35-39. For that 

reason and many others, Judge Miller recommended that the District Court deny 

MHA Nation’s motion for summary judgment, grant the Agency’s and Slawson’s 

motions for summary judgment, and dismiss this case with prejudice. Add. 81-82; 

R. Doc. 92 at 76-77.  

Due to several extensions and a 90-day stay entered over Slawson’s 

objection, the Tribe did not file objections to Judge Miller’s Report until some ten 

months later, on December 17, 2021. Sl. App. 1143-73; R. Doc. 109. Slawson and 

the Agency both responded. Sl. App. 1174-1226; R. Doc. 114, 115. On June 9, 

2022, the District Court issued an order rejecting the Tribe’s objections, accepting 

Judge Miller’s recommendation, and granting summary judgment for Slawson 

and the Agency. Add. 1-4; R. Doc. 116. The District Court agreed with the 

Agency and Judge Miller’s conclusion that the Tribe did not carry its burden of 

showing that it has jurisdiction over the Project under Montana v. U.S. Id.  
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SUMMARY OF THE ARGUMENT 

This case is about a tribe’s attempt to regulate the activities of non-Indians 

on non-Indian land. To do so, it must show that the conduct in question risks 

“catastrophic consequences,” such that it “imperils the subsistence” of the Tribe. 

The Agency and the District Court concluded that the Tribe has not done so. They 

were right.  

The Tribe’s Procedural Argument. The bulk of the Tribe’s brief focuses on 

a procedural grievance. The Tribe claims that it requested and was ultimately 

denied an evidentiary hearing in front of the Agency. It maintains that this denial 

precluded it from developing a factual record regarding the supposed dangers of 

the Project—something it must show to establish jurisdiction under Montana v. 

United States.  

As a threshold matter, the Tribe has waived this procedural argument. It 

never even requested the hearing it now claims it was denied. And even if it had, 

the Tribe did not raise this issue with the Agency as grounds for invalidating the 

Torpedo permits, as it must have to preserve the argument. The Tribe similarly did 

not raise this issue in the District Court until it was objecting to the Magistrate 

Judge’s Report and Recommendation. That is too late. The Tribe’s procedural 

argument has therefore been waived.  
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The Tribe’s procedural argument is also wrong on the merits. Neither 

Agency regulations nor the right to due process require an evidentiary hearing 

when there is no genuinely disputed issue of fact, especially when a party was 

provided alternative means to submit evidence. The Tribe summarily concludes 

throughout its brief that a hearing is needed so it can submit “testimony and other 

evidence.” But it wholly fails to actually identify any such evidence. That is 

particularly problematic in light of the fact that the Agency gave the Tribe three 

opportunities to submit evidence to the Agency in challenging the Agency’s 

decision. The Tribe’s related argument—that the OHA Director’s assumption of 

jurisdiction stymied its opportunity to develop a factual record—is also objectively 

wrong. To the contrary, it had no impact whatsoever on the procedures the Tribe 

was afforded.  

In sum, the Tribe’s opportunity to develop a record of the supposed dangers 

of the Project was more than adequate, and its right to due process is intact.  

The Tribe’s Substantive Argument. The Tribe also argues that the record is 

insufficient to support the Agency’s conclusion that the Tribe lacked jurisdiction to 

regulate the Project. The standard for evaluating the Tribe’s jurisdictional claim 

comes from Montana v. United States and its progeny, which establish that tribal 

control over non-Indians on non-Indian land is “presumptively invalid.”  Plains 

Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 330 (2008). The 
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District Court held—and the Tribe does not contest—that in order to overcome this 

presumption, case law requires the Tribe to show that the Project threatens 

“catastrophic” harm, “putting in peril the subsistence of the MHA Nation.” Add. 3; 

R. Doc. 116 at 3. What’s more, the Agency need only have had a rational basis for 

its denial of the Tribe’s jurisdiction for this Court to uphold the Agency’s decision. 

The Tribe comes nowhere near clearing that hurdle. It instead tries to flip the 

burden by focusing on the supposed lack of evidence supporting the Project’s 

safety—a tactic that is itself dispositive. The Tribe’s brief identifies no record 

evidence suggesting that the Project threatens catastrophic harm, much less enough 

to show that the Agency acted irrationally in finding to the contrary. On the 

flipside, and as partially catalogued below, the record is chock-full of evidence 

supporting the safety of the Project and the lack of a significant threat to the Tribe.  

The Tribe does intermittently try to poke holes in the Agency’s reasoning 

and the fulsomeness of the record throughout its brief. But its criticisms are all 

wrong, irrelevant, or both. For instance, the Tribe claims that the Agency refused 

to evaluate whether the Project threatens the Tribe’s health or welfare due to its 

conclusion that the Tribe lacks jurisdiction over the Project. The Tribe has it 

precisely backwards: the Agency explicitly concluded that the Tribe lacks 

jurisdiction because the Tribe has not shown a serious threat from the Project.  
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The Tribe also claims that even if the Agency examined the Project’s risks to 

Lake Sakakawea, it did not examine those risks in light of the fact that Lake 

Sakakawea is a source of drinking water. That is not so. The Agency did take note 

of Lake Sakakawea’s domestic use, and consulted with the federal agency tasked 

with overseeing the rural use of water in the area in question.  

The Tribe finally claims that the Agency should have answered a list of post 

hoc questions about the Project, like the toxicity level in the Tribe’s drinking water 

that would occur in the event of a blowout at the Project. This, again, is an effort 

by the Tribe to unduly hoist its burden onto the Agency. Further, the Tribe does not 

identify any reason or authority why the Agency should have answered its hyper-

specific questions notwithstanding the Tribe’s failure to raise them (much less 

answer them) in administrative proceedings. Even still, the Agency’s thorough 

work actually does provide insight into the Tribe’s questions. In any event, the 

Tribe’s effort to retroactively steer the Agency’s investigation must fail. 

To conclude, a federal agency, two federal judges, and a federal magistrate 

judge have all found that the Tribe did not carry its burden of showing that it has 

jurisdiction over the Project. This Court should too.  
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STANDARD OF REVIEW 

The Tribe is correct that the district court’s grant of summary judgment is 

subject to de novo review. Warner v. U.S. Dept. of Education, 835 F. App’x 169 

(8th Cir. 2021). And it properly recites the standard for evaluating a motion for 

summary judgment. But that is not the whole story; this Court must also keep in 

mind the deference owed to agency decisions. Id.  

“[J]udicial review of administrative decisions is governed by the APA.” El 

Dorado Chem. Co. v. U.S. E.P.A., 763 F.3d 950, 955 (8th Cir. 2014); see also 5 

U.S.C. § 706. Reviewing courts should overturn agency action only where it is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” Id. (quoting 5 U.S.C. § 706(2)(A)). In other words, courts are to “give 

agency decisions a high degree of deference.” Voyageurs Nat’l Park Ass’n v. 

Norton, 381 F.3d 759, 763 (8th Cir. 2004). Courts must not “substitute [their] 

judgment for that of the agency.” El Dorado Chem. Co., 763 F.3d at 956. Rather, 

“[i]f an agency’s determination is supportable on any rational basis, [courts] must 

uphold it,” “especially . . . when an agency is acting within its own sphere of 

expertise.” Voyageurs Nat’l Park Ass’n, 381 F.3d at 763. A court can overturn an 

agency decision only if “the agency has relied on factors which Congress has not 

intended it to consider, entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to the evidence 
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before the agency, or is so implausible that it could not be ascribed to a difference 

in view or the product of agency expertise.” In re Operation of the Missouri River 

Sys. Litig., 421 F.3d 618, 628 (8th Cir. 2005). See also Org. for Competitive 

Markets v. U.S. Dep’t of Agric., 912 F.3d 455, 459 (8th Cir. 2018) (“If an agency’s 

determination is supportable on any rational basis, we must uphold it.”)  
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ARGUMENT 

I. THE TRIBE’S CLAIMED INABILITY TO DEVELOP THE RECORD 
DOES NOT WARRANT UPSETTING THE AGENCY’S DECISION 

The Tribe seeks the revocation of the Torpedo permits based on the 

Agency’s supposed denial of an evidentiary hearing, which they claim prevented 

them from developing a complete factual record. That is procedurally and 

substantively wrong. The Tribe waived this argument by failing to ask for the 

hearing it belatedly seeks, and by failing to raise this argument at all levels of its 

appeal. But in any event, the Tribe has not shown a factual dispute necessitating 

such a hearing, nor has it shown that it was prevented from submitting evidence to 

the Agency to support its position. The Agency’s decision should therefore stand.  

A. The Tribe Waived Any Argument That It Was Prevented From 
Developing A Complete Record 

The Tribe claims that it not only requested but was initially granted an 

evidentiary hearing in front of the IBLA. Br. at 6-7, 12.5 That is a fiction. The 

Tribe never asked for any such hearing, nor was it granted one. The Tribe also did 

not raise with the Agency its supposed inability to develop a full factual record, nor 

did it do so in a timely fashion in front of the District Court.  Each of these failures 

represent an independent reason that the Tribe’s appeal must fail. 

 
5 Plaintiff-Appellant’s brief will be cited as “Br.” 
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1. The Tribe did not request, and was not granted, an 
evidentiary hearing.  

The foundation of the Tribe’s appeal is its supposed request for a hearing to 

“introduce evidence and build a full and fair factual record.” Br. at 6. The Tribe 

insists it made that request, the IBLA initially granted it, then the IBLA reversed 

course. Because none of that actually happened, the Tribe’s appeal is meritless.  

The Tribe’s supposed request for an evidentiary hearing is contained in a 

single sentence in a Motion to Stay the Torpedo permits’ effectiveness pending the 

Tribe’s administrative appeal. The Tribe obliquely stated, in the introduction, “The 

Board should stay ongoing construction of the Project to provide for a thorough 

hearing of setback requirements for oil and gas development around Lake 

Sakakawea.” Sl. App. 1039; R. Doc. 68-17 at 4. Even on its face, this is not a 

request for an evidentiary hearing. That is made all the more apparent when 

comparing it to what a party must actually do to request such a hearing. The 

IBLA’s regulations allow “[a]ny party [to] file a motion that the Board refer a case 

to an administrative law judge for a hearing.” 43 C.F.R. § 4.415(a). But the party 

“must state: (1) What specific issues of material fact require a hearing; (2) What 

evidence concerning these issues must be presented by oral testimony, or be 

subject to cross-examination; (3) What witnesses need to be examined; and (4) 

What documentary evidence requires explanation, if any.” Id. The Tribe filed no 
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such motion and, to this day, has not provided the information that would justify 

the hearing they seek.  

Equally fictional is the Tribe’s claim that an evidentiary hearing was initially 

“ordered by the IBLA” because the IBLA “[r]ecognize[d] that the Torpedo 

Project’s threat to the health and welfare of the Tribe represented a material issue 

of fact requiring resolution through the introduction of testimony.” Br. at 6-7, 12. 

The Tribe bases this tale on a single phrase from a now-overturned order granting 

the Tribe’s stay request. Id.; supra at 7. In that order, the Tribe notes, an 

Administrative Judge opined that the Tribe’s appeal warranted a “thorough 

review.” Br. at 6-7. But the Tribe omits the full context of this comment. What the 

Administrative Judge actually said is that the “appeal raises multiple legal issues 

of first impression that can only be comprehensively and properly addressed after a 

thorough review of applicable law and precedent.” Sl. App. 812; R. Doc. 68 at 

134 (emphases added). One cannot reasonably read that cherry-picked sentence, 

concerning normal appellate procedures, as ordering an evidentiary hearing.   

The Tribe’s primary argument is thus based on a false history. Its claim that 

it was unable to develop an adequate record should therefore be rejected.  

2. In administrative proceedings, the Tribe did not raise its 
supposed inability to develop a complete record.  

Even ignoring the Tribe’s failure to request an evidentiary hearing, it still 

waived its ability to contest the Torpedo permits on the basis that it was not 
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permitted to develop an evidentiary record, or provided with due process. That is 

because it did not raise those supposed grounds for vacating the permits in front of 

the Agency itself.  

In order to contest an agency decision in federal court, a party generally 

must first raise its grounds for reversal with the agency itself. See, e.g., Friends of 

the Norbeck v. U.S. Forest Service, 661 F.3d 969, 974 (8th Cir. 2011) (“Failure to 

raise an objection before the agency results in its waiver.”). “[B]ecause agency 

decisions often are discretionary or require expertise, the doctrine of issue 

exhaustion serves the salutary purpose of giving the agency an opportunity to 

address the disputed issue in the first instance.” Ballanger v. Johanns, 495 F.3d 

866, 870 (8th Cir. 2007) (quoting Etchu–Njang v. Gonzales, 403 F.3d 577, 583 

(8th Cir. 2005)). There is an exception to this rule when, among other necessary 

circumstances, neither a statute nor the pertinent agency requires the challenging 

party to raise all issues in front of the agency. Cf. Ballanger, 495 F.3d at 869 

(“[A]gencies generally have the power to pass regulations requiring issue 

exhaustion.”). But that exception does not apply here, as the Agency does, in fact, 

require issue exhaustion in proceedings like this one. 43 C.F.R. § 4.410 (c).6 See 

 
6 When, as here, the BLM “provided an opportunity for participation in its 
decisionmaking process,” a party challenging the BLM’s decision “may raise on 
appeal only those issues: (1) Raised by the party in its prior participation; or (2) 
That arose after the close of the opportunity for such participation.” 43 C.F.R. 
§ 4.410 (c).  
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also Collette v. U.S. Dep't of Interior, 69 F. App'x 367 (9th Cir. 2003) (failure to 

raise issue in front of IBLA constitutes waiver); Baca v. Menyhert, 19 F.3d 33 

(10th Cir. 1994) (same). Thus, the Tribe waived any argument for upsetting the 

Torpedo permits that it did not raise with the Agency in the first instance.  

The Tribe did not argue, at any level of administrative review, that it was 

prevented from submitting evidence to the Agency. The Tribe participated 

extensively in the BLM’s initial, yearslong decision to grant the Torpedo permits. 

Supra at 4. When it appealed to the BLM’s State Director, it challenged the BLM’s 

decision on seven separate grounds. Sl. App. 21-29; R. Doc. 67-7 at 314-22. None 

of them concerned a supposed inability to submit evidence to the BLM, or the 

supposed need for an evidentiary hearing. Id. The Tribe next appealed to the 

IBLA—an appeal that was taken over by the OHA Director herself. Supra at 7. 

Neither the Tribe’s opening or reply brief argued that the Tribe was prevented from 

submitting evidence, or that it needed an evidentiary hearing. Sl. App. 814-996; R. 

Doc. 68 at 238-266, 403-427.7  

 
7 The Tribe’s reply brief suggested, for the first time in earnest, that the factual 
record was insufficient to support the Agency’s decision. Sl. App. 814-951; R. 
Doc. 68 at 238-266. But it did not argue that the Tribe itself was prevented from 
submitting evidence or developing the record. Id. 
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In sum, the Tribe did not argue to the Agency that it was prevented from 

submitting evidence or developing the record. The Tribe has therefore waived 

those supposed grounds for overturning the Agency’s decision.  

3. In the District Court, the Tribe did not timely raise its 
supposed inability to develop a complete record.  

The Tribe also waived these grounds for reversal for the independent reason 

that it did not timely raise them in the District Court.  

Below, the parties submitted dualling motions for summary judgment to a 

magistrate judge. Supra at 9. “When a magistrate judge is hearing a matter 

pursuant to his or her limited authority to make a recommended disposition,” the 

parties must “present all of [their] arguments to the magistrate judge, lest they be 

waived.” Ridenour v. Boehringer Ingelheim Pharms., Inc., 679 F.3d 1062, 1067 

(8th Cir. 2012) (“[P]arties must take before the magistrate[] not only their ‘best 

shot’ but all of their shots.”). 

The Tribe submitted 70 pages of argument spread across two briefs to 

Magistrate Judge Miller. Sl. App. 1073-1142; R. Doc. 75, 87. None of them even 

mention that the Tribe was supposedly denied a request for a hearing, or that the 

Tribe was purportedly prevented from submitting evidence to the Agency. Id. The 

Tribe’s Complaint did not mention these things either. App. 100-14; R. Doc. 1. 

Instead, the Tribe first raised this trumped-up theory in its objection to Magistrate 
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Judge Miller’s Report recommending summary judgment against the Tribe. Sl. 

App. 1143-73; R. Doc. 109. That, again, is too late. Ridenour, 679 F.3d at 1067. 

B. The Agency Did Not Prevent The Tribe From Developing A 
Complete Record, Much Less Do So Arbitrarily 

MHA Nation is wrong on the merits, too. Even if it had asked for one, an 

evidentiary hearing would have been neither warranted nor granted. Further, the 

Tribe had a wealth of opportunities to submit whatever evidence it deemed 

necessary to support its positions, and thus “develop a complete record.” The Tribe 

is also wrong in claiming that the OHA Director’s assumption of jurisdiction 

robbed it of needed process. In reality, her assumption of jurisdiction had no 

impact on the procedures the Tribe was afforded. The Tribe’s procedural 

complaints therefore fall flat.  

1. The Tribe had ample opportunity to develop the 
administrative record.  

The Tribe argues that the Agency’s supposed denial of an evidentiary 

hearing robbed it of the ability to develop a complete record. This, the Tribe 

claims, was arbitrary and a violation of its right to due process. The Tribe is wrong. 

The Agency did not deny the Tribe a hearing because the Tribe never requested 

one. But even setting that aside, an evidentiary hearing was not warranted, 

especially in light of the ample opportunity the Tribe had to develop its record.   
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The Tribe’s own case law explains that under IBLA regulations, “[a] hearing 

is necessary only where there is a material issue of fact requiring resolution 

through the introduction of testimony and other evidence.” Kernco Drilling Co. et 

al., 71 IBLA 53, 56 (1983). See also 43 C.F.R. § 4.415(a) (requirements for 

obtaining an evidentiary hearing). That is consistent with a party’s right to due 

process, which “is flexible and calls for such procedural protections as the 

particular situation demands.” Mathews v. Eldridge, 424 U.S. 319, 334 (1976). See 

also Codd v. Velger, 429 U.S. 624, 627 (1977) (per curiam) (holding that if a 

hearing “mandated by the Due Process Clause is to serve any useful purpose, there 

must be some factual dispute”).  

Federal courts have thus found, time and again, that an IBLA participant’s 

due process rights have been fulfilled without an evidentiary hearing, especially 

when the appeal presents no “meaningful factual dispute.”8 Orion Reserves Ltd. 

P’ship v. Salazar, 553 F.3d 697, 707-08 (D.C. Cir. 2009) (due process did not 

include evidentiary hearing where appellant “fail[ed] to identify any meaningful 

factual dispute” and “was [not] foreclosed in any way from submitting documents 

or other evidence”); Hoyl v. Babbitt, 129 F.3d 1377, 1386 (10th Cir. 1997) (IBLA 

 
8 It is worth noting that in order to have any right to due process in the first 
instance, a party must have a protected “property interest.” Mathews, 424 U.S. at 
332. The Tribe has neither identified its supposed property interest at issue nor 
explained why it is constitutionally protected.  
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afforded due process because Plaintiff could “present argument and evidence in 

written form”); Willsource Enterprise, LLC v. IBLA, Civil Act. No. 17-cv-01887-

REB, 2020 WL 5088069, *6 (D. Colo. Aug. 28, 2020) (same); Chisum v. U.S. 

Dept. of Interior, Case No. CV 05-2830-PHX-JAT, 2007 WL 3231896, *4 (D. 

Ariz. Nov. 1, 2007) (evidentiary hearing not warranted because appellant 

“presented no significant factual or legal issues”);  Hoefler v. Babbitt, 952 F. Supp. 

1448, 1454 (D. Or. 1996) (evidentiary hearing not warranted because evidence 

could be “present[ed] . . . through documents and photographs”); Timothy J. 

Bottoms, 150 IBLA 200, 216 (1999) (due process was “satisfied without an 

administrative hearing” when the claimant had adequate “opportunities to submit 

documentary and other evidence to BLM and this Board”). See also Shelton v. 

Consumer Prod. Safety Comm'n, 277 F.3d 998, 1007 (8th Cir. 2002) (“[T]he 

Supreme Court has held that due process does not always require a full 

administrative hearing.”).9 

The Tribe has not explained how its case differs from the trove of others 

wherein the IBLA rightfully denied an evidentiary hearing. The Tribe vaguely 

 
9 The only case the Tribe cites (without discussion)—Business Commc’ns v. U.S. 
Dept. of Educ., 739 F.3d 374 (8th Cir. 2013)—is inapt. It does not concern the 
IBLA’s procedures. It instead concerns the right to an administrative hearing with 
the Department of Education in a situation where, unlike here, “the DOE’s reasons 
for its decision depend on the credibility of individual witness testimony,” and thus 
“cross-examination must be available.” Id. at 380.  
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asserts that “testimony” and “other evidence” were necessary here. Br. at 6-7, 17. 

And it baldly claims that “a formal evidentiary hearing will demonstrate that the 

Torpedo Project poses a significant, potentially catastrophic threat.” Br. at 19. Yet 

after over a decade to marshal its evidence, the Tribe has not even tried to identify 

who supposedly needs to testify and what evidence purportedly can only be 

presented at an evidentiary hearing.   

In that sense, this case is just like Orion Reserves, wherein plaintiff Orion 

challenged the BLM’s invalidation of its oil shale mining claims. 553 F.3d 697, 

700-01 (D.C. Cir. 2009). Orion claimed that “the IBLA should have held an 

evidentiary hearing before invalidating [its] mining claims.” Id. at 707. The 

District of Columbia Circuit disagreed. It first observed that, like here, Orion had 

not requested such a hearing. Id. at 708. But as importantly, Orion “failed to 

introduce any evidence” giving rise to “a factual conflict,” meaning “the IBLA had 

no reason to grant Orion an evidentiary hearing.” Id. Additionally, “there [was] no 

indication that Orion was foreclosed in any way from submitting documents or 

other evidence in its defense during the IBLA proceedings.” Id. The Court thus 

concluded that, “[g]iven Orion’s failure to identify any meaningful factual dispute, 

the agency proceedings provided sufficient process and Orion’s due process 

challenge to the IBLA decision fails.” Id.  
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The Tribe is in the same boat. Like Orion, the Tribe never requested a 

hearing. Like Orion, the Tribe has not identified actual, previously unsubmitted 

“testimony or other evidence” that supposedly necessitate a hearing. And like 

Orion, the Tribe has had not just adequate but abundant opportunities to submit 

evidence to the Agency in support of its position on the Torpedo permits.  

For example, the Tribe, like the rest of the public, had a 60-day scoping 

period to provide input regarding the Project, as well as an opportunity to review 

and respond to BLM’s EA. App. 152, 157; R. Doc. 67-16 at 10, 15. But unlike the 

general public, the BLM actively sought to involve the Tribe in its consideration of 

the Project. Supra at 4. The BLM met or spoke with the Tribe to discuss the 

Project numerous times, including as early as 2013—a full four years before the 

permits were granted. Id.  During one of these many interactions, the BLM 

specifically asked the MHA Nation whether its concerns about “the environment 

and water quality” were supported by “any documentation or science.” Sl. App. 20; 

R. Doc. 67-7 at 302.  

The process afforded to the Tribe did not stop there. The Tribe appealed to 

the BLM’s State Director, and could have submitted any evidence it thought the 

BLM should have but did not consider. See 43 C.F.R. § 3165.3(b) (encouraging 

parties to submit any “supporting data” it had to support its appeal); Sl. App. 961; 

R. Doc. 68 at 412 (Tribe arguing to IBLA that the State Director “ignore[d] the 
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evidence presented by the MHA Nation”). When the State Director ruled against it 

with a written, reasoned order, the Tribe was afforded another level of Agency 

review, in the form of an appeal to the IBLA. And as the Tribe itself stated during 

its IBLA appeal, “plenary authority to undertake a de novo review of the entire 

record has been delegated to the Board, and it is empowered to make findings of 

fact regarding those matters within its jurisdiction.” Sl. App. 957; R. Doc. 68 at 

408 (quoting W & T Offshore, Inc., 148 IBLA 323, 357-58 (May 11, 1999)). The 

Tribe therefore had yet another opportunity to submit evidence to the Agency. See 

43 C.F.R. § 4.412 (a) (parties appealing to the IBLA can submit “exhibits, 

declarations, [and] other attachments”). And the Tribe did so, submitting not just 

48 pages of briefing but also seven exhibits totaling 122 pages. Sl. App. 814-996; 

R. Doc. 68 at 238-375, 403-447.   

In sum, the lack of an evidentiary hearing in this matter was anything but 

arbitrary. The Tribe has not identified a factual dispute or testimonial evidence that 

would warrant it. Further, the Tribe had not just sufficient but ample opportunity to 

submit evidence. Indeed, it was given three separate bites at the apple. As in Orion 

Reserves, Hoyl, and the many other cases to consider the issue, the Agency’s 

processes provided the Tribe with ample “opportunity to be heard at a meaningful 

time and in a meaningful manner.” Mathews, 424 U.S. at 333; Orion Reserves, 553 
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F.3d at 708; Hoyl, 129 F.3d at 1386. The Agency’s decision should therefore be 

upheld. 

2. The OHA Director’s assumption of jurisdiction did not 
impact the Tribe’s ability to develop the record.  

MHA Nation next argues that the OHA Director’s assumption of jurisdiction 

robbed it of an opportunity to develop a complete record of the supposed dangers 

of the Project. Br. at 23.  The Tribe fails to explain the processes to which it 

supposedly would have had access had the IBLA retained jurisdiction. That is 

likely because there are none.  

The OHA Director has nearly unbridled discretion to assume jurisdiction 

over any case pending before the IBLA. 43 C.F.R. § 4.5 (b). But the regulation 

affording her that authority does not curtail the procedural rights of the parties to 

that case. Id. The only difference is who will ultimately decide the appeal. That is 

evidenced by the IBLA’s regulations themselves. They provide appellants with the 

right to submit an opening brief (entitled the “statement of reasons”), a reply brief, 

and supporting “exhibits, declarations, or other attachments.” 43 C.F.R. 4.412. 

Those are precisely what the Tribe submitted in its appeal in front of the OHA 

Director. Sl. App. 814-996; R. Doc. 68 at 238-375, 403-447. In fact, its statement 

of reasons was submitted before the OHA Director took jurisdiction over the case. 

Compare id. to Sl. App. 997, R. Doc. 68-12 at 66. Thus, there was no procedural 
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difference between how the Tribe’s appeal would have played out before the IBLA 

as compared to how it did play out in front of the OHA Director.  

To the extent the Tribe is implying that the OHA Director’s assumption of 

jurisdiction prevented the Tribe from obtaining an evidentiary hearing, that too is 

wrong. Again, the Tribe never requested any such hearing. But regardless, the 

OHA Director’s assumption of jurisdiction had no impact on the Tribe’s ability to 

get a hearing. The OHA Director oversees the IBLA, and nothing would have 

prevented the OHA Director from ordering a hearing if one was warranted under 

43 C.F.R. § 4.415 (b)(2). See 43 C.F.R. § 4.1 (confirming that OHA, including 

IBLA, is overseen by OHA Director, and that “[t]he [OHA] may hear, consider, 

and decide those matters as fully and finally as might the Secretary”). 

* * * 

MHA Nation’s claim that it was supposedly prevented from creating an 

adequate record is a post hoc attempt to avoid the inescapable fact that the Tribe 

lacks jurisdiction to regulate the Project. It is too late to raise that argument, but it 

is also wrong. The Tribe has not identified the “testimony and other evidence” that 

supposedly necessitate a hearing, much less explain why it did not submit that 

evidence during its multiple levels of Agency review. The Tribe’s procedural 

arguments therefore lack merit, and the Torpedo permits should remain operative.  
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II. THE AGENCY HAD A RATIONAL BASIS TO CONCLUDE THAT 
THE TRIBE LACKS JURISDICTION OVER THE PROJECT 

The Tribe next argues that there is insufficient evidence in the record to 

support the Agency’s determination that the Tribe lacks jurisdiction to apply its 

setback law to the Project. The Tribe is again wrong.  

Because the Project is non-Indian activity on non-Indian land, Montana v. 

United States and its progeny control whether the Tribe has jurisdiction over the 

Project. The Tribe does not contest that under the Montana standard, the Tribe 

must show that the Project threatens “catastrophic consequences” that “imperil the 

subsistence” of the Tribe. The Agency found that the Tribe did not make that 

showing, and the District Court agreed. This Court must uphold those decisions as 

long as the Agency had merely a rational basis for its finding.10 Supra at 14-15. As 

outlined below, the Agency had far more than that.  

A. The Montana Standard 

“[A]s a general matter,” Indian tribes do not “possess authority over non-

Indians who come within their borders.” Plains Commerce Bank, 554 U.S. at 328. 

This rule “is particularly strong when the nonmember’s activity occurs on 

[reservation] land owned in fee simple by non-Indians.” Id. In Montana v. U.S., the 

 
10 The Agency argues in its Response that the BLM was not obligated to consider 
whether the Tribe had jurisdiction over the Project under Montana, or to apply the 
Tribe’s setback, in the first instance. Slawson agrees. While this Court need not 
reach that issue, it could affirm on that separate basis as well.  
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Supreme Court carved out two exceptions to this general principle, the second of 

which is at issue here: “A tribe may also retain inherent power to exercise civil 

authority over the conduct of non-Indians on fee lands within its reservation when 

that conduct threatens or has some direct effect on the political integrity, the 

economic security, or the health or welfare of the tribe.” 450 U.S. 544, 566 (1981).  

This exception is narrow. Absent “express congressional delegation,” tribal 

power does not extend “beyond what is necessary to protect tribal self-government 

or to control internal relations.” Id. at 564. That means non-Indian activity on fee 

lands can only be regulated by a tribe if it “imperil[s] the subsistence” of the tribe, 

such that the regulation is “necessary to avert catastrophic consequences.” Plains 

Commerce Bank, 554 U.S. at 341. The Supreme Court has cautioned that this 

exception should be construed narrowly so as not to “swallow the rule” or 

“severely shrink it.” Id. at 330; see also Belcourt Public School Dist. v. Davis, 786 

F.3d 653, 660 (8th Cir. 2015). Thus, “efforts by a tribe to regulate nonmembers, 

especially on non-Indian fee land, are presumptively invalid.” Plains Commerce 

Bank, 554 U.S. at 330. It is the objecting tribe’s burden to overcome this 

presumption. Id.; see also Belcourt Public School, 786 F.3d at 661. 
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B. The Agency Had A Rational Basis For Concluding That The 
Tribe Did Not Show That The Project Posed A Catastrophic 
Threat 

The Agency rightly concluded that the Tribe did not carry its burden. Supra 

at 5-7. In reviewing that decision, both Magistrate Judge Miller and Judge Traynor 

applied the Montana standard as outlined above. Add. 3, 41-44; R. Doc. 92 at 36-

39, 116 at 3. Specifically, Magistrate Judge Miller observed, and Judge Traynor 

agreed, that the Tribe’s “evidence fails to demonstrate a substantial risk” that the 

Project “would cause significant damage—much less that reaching catastrophic 

proportions or otherwise putting in peril the subsistence of the MHA Nation.” Add. 

3; R. Doc. 116 at 3 (quoting Add. 43, R. Doc. 92 at 38). 

Notably, the Tribe does not contest Magistrate Judge Miller’s elucidation of 

the Montana standard. The only question, then, is whether the Tribe has shown that 

the Agency lacked a rational basis for concluding that the Tribe failed to carry its 

burden of showing that the Project posed a catastrophic threat to Lake Sakakawea. 

The Tribe has not done so, for two reasons: (1) the Tribe has not identified any 

record evidence suggesting that the Project poses a catastrophic threat, and (2) the 

record is replete with evidence of the Project’s safety.   

1. The Tribe’s failure to identify record evidence establishing 
a catastrophic threat is dispositive. 

The Tribe attempts in its brief to flip the burden. In questioning the 

sufficiency of the record, the Tribe implies that it is the Agency’s obligation to 
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show conclusively that the Tribe lacks jurisdiction to regulate the Project. That is 

not right. Again, “efforts by a tribe to regulate nonmembers, especially on non-

Indian fee land, are presumptively invalid,” and it is the objecting tribe’s burden to 

overcome this presumption. Plains Commerce Bank, 554 U.S. at 330; Belcourt 

Public School, 786 F.3d at 661. 

The Tribe barely tries to carry that burden. The entirety of its brief contains a 

single sentence referencing evidence that even remotely relates to a threat posed by 

the Project. The Tribe notes an incident at a different Slawson well where “gas, oil 

and saltwater” traveled “1,000 feet from the well.” Br. at 19. This solitary fact does 

not establish a risk of a catastrophic threat, especially when put in context. The 

BLM itself observed that this spill caused “no injuries” and “was cleaned up.” 

App. 275; R. Doc. 67-16 at 133. Slawson further explained that of the 518 wells it 

had drilled in the area, this was the only incident wherein fluids were released off 

location, and the design issue that caused it was remedied. Sl. App. 472; R. Doc. 

67-8 at 595. Finally, the record contains a summary of prior incidents at Slawson 

wells in the area, and as the Report and Recommendation observes:  

What is notable with respect to the record evidence of prior Slawson 
Well incidents is the absence of evidence of a release of pollutants 
traveling beyond the well pad in large enough quantities that use of 
Lake Sakakawea for recreational and water supply purposes would 
have been compromised if the incidents had occurred at the well pad 
constructed for the Torpedo Project. 
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Add. 22-23; R. Doc. 92 at 17-18. Thus, the record evidence on Slawson’s general 

spill history actually supports rather than undermines the Agency’s decision. 

 It is the Tribe’s burden to establish jurisdiction. Its failure to cite evidence 

showing that the Project could have catastrophic consequences is dispositive. 

2. The record is replete with evidence of the Project’s safety.  

Burden aside, the record has an overwhelming amount of evidence, only 

some of which is summarized below, showing that the Project does not pose a 

significant threat to the Tribe.11 This illustrates that the Agency had much more 

than a rational basis for denying the Tribe’s jurisdictional claim.  

The BLM’s Investigation. The BLM engaged in a six-year, thorough 

investigation of the Project. Supra at 3-5. As a part of that investigation, in 

consultation with the FWS, the BLM commissioned a detailed biological 

assessment (the “BA”) of the Project. App. 20-22; Sl. App. 48-473; R. Doc. 67-8 at 

171-596, 92 at 5-7. Including appendices, the assessment is 425 pages long. Sl. 

App. 48-473; R. Doc. 67-8 at 171-596. The BA included an assessment of the 

“[p]otential pollution threats to Lake Sakakawea,” including a review of a 2014 

study examining “releases from well pads within Reservation trust lands.”  Sl. 

App. 77, 476-81, 1058-68; R. Doc. 67-8 at 200, 67-13 at 141-46, 68-20 at 116-26. 

 
11 Nowhere is this clearer than in Magistrate Judge Miller’s 77-page 
recommendation cataloguing some of this evidence. App. 16-97, R. Doc. 92 

Appellate Case: 22-2459     Page: 42      Date Filed: 12/20/2022 Entry ID: 5228760 



   
 

35 

As Magistrate Judge Miller put it, the study contains “no mention of an actual 

incident where substantial environmental damage resulted,” meaning it “support[s] 

the conclusion that a risk of an accidental release of pollutants leaving the well pad 

is small and the risk of pollutants . . . traveling more than 500 feet in sufficient 

amounts to cause substantial environmental damage even smaller.” App. 21; R. 

Doc. 92 at 6. As a result, the BLM and FWS concurred that “the effects of the 

proposed well pads are either insignificant or discountable.” Sl. App. 475; R. Doc. 

67-8 at 598.  

In addition to the BA, the BLM also commissioned an overall environmental 

assessment (the “EA”) to satisfy its obligations under NEPA. Supra at 3-5. 

Preparation of the EA included a 60-day scoping period and a period to comment 

on a draft EA, not to mention the BLM’s efforts to specifically reach out to over 70 

stakeholders (including the Tribe). Id. The final report was over 100 pages, not 

including the hundreds more in attachments. App. 143-272; R. Doc. 67-16 at 1-

130.  

The EA assessed a broad range of potential impacts that the Project could 

have on the environment, including on both surface and ground water, air quality, 

wildlife, cultural resources, agriculture, vegetation, ecosystems, mineral 

development, recreation, transportation networks, housing, population, and 

income. App. 183-249; R. Doc. 67-16 at 41-107. The EA’s evaluation of potential 
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impacts on surface water took specific account of Lake Sakakawea. App. 192-95; 

R. Doc. 67-16 at 50-53. The BLM ultimately concluded that the Project would 

have “no effect on surface water quality,” including Lake Sakakawea, because of 

the Project’s use of “the best environmental techniques and technologies” and 

“Best Management Practices.” Sl. App. 32-34; R. Doc. 67-7 at 325-27 (emphasis 

added).12  

Slawson’s additional safety measures. Slawson agreed to a number of 

additional safety measures as well. For instance, Slawson agreed to operate 

according to a list of best management practices and mitigation measures. Sl. App. 

796-802; R. Doc. 67-15 at 483-489. It further adopted a Spill Prevent Plan, Oil 

Spill Contingency Plan, and Storm Water Pollution Prevention Plan. Sl. App. 482-

628; R. Doc. 67-14 at 151-297. Of particular note in Slawson’s Oil Spill 

Contingency Plan is its commitment to continued participation in Sakakawea Area 

Spill Response, LLC—an organization formed “to provide a first line of response 

 
12 The “best environmental techniques and technologies” referenced include “a 2-
foot-tall berm around the pad”; “sloping of the drilling pad away from 
drainageways”; “a tank battery containment system designed to hold 110 percent 
of the capacity of the largest tank plus 1 day’s production to prevent runoff or 
spills”; “a closed-loop drilling system”; “drilling with freshwater to a point below 
the base of the Fox Hills Formation”; and “using appropriate casing and cementing 
to permanently seal the well shaft from any surrounding aquifers” “to a depth of 
2,500 feet below ground surface.” Sl. App. 33-34; R. Doc. 67-7 at 326-27. 
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in the unlikely event of a release of contaminant reaching Lake Sakakawea.”  Add. 

17; Sl. App. 565-66; R. Doc. 67-14 at 234-35; R. Doc. 92 at 12.  

 Slawson also agreed to alter some of its initial plans submitted to the BLM 

in a manner that increased the Project’s safety. It agreed, for example, to move the 

well pad approximately 300 feet further from Lake Sakakawea. Sl. App. 629-31; 

R. Doc. 67-15 at 303-05.13 It also agreed to move the tank battery, truck-loading 

equipment, and other operating equipment to a separate facilities pad that is over a 

half-mile from Lake Sakakawea at its closest point. Add. 13-14; Sl. App. 629-31; 

R. Doc. 67-15 303-05, 92 at 8-9.  

Other agencies’ concurrence. The Agency’s conclusion is further bolstered 

by the lack of concern on the part of other agencies. Again, the Agency consulted 

with dozens of entities, including a number of governmental agencies specifically 

focused on environmental concerns. Add. 10-11, 18-19; App. 155-57; R. Doc. 67-

16 at 13-15, 92 at 5-6, 13-14. Those agencies included the Agency’s Bureau of 

Reclamation, the U.S. Army Corp of Engineers, the FWS, the North Dakota Game 

and Fish Department, the North Dakota Industrial Commission, the North Dakota 

State Water Commission, and the North Dakota Department of Health. Id. Each 

 
13 While the primary purpose of moving the site was to avoid impacts on an 
endangered species’ critical habitat, it nonetheless had the effect of lessening even 
further any risk to Lake Sakakawea. Add. 13; R. Doc. 92 at 8.  
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either specifically agreed or expressed no concern about the safety of the Project. 

Id.  

Lack of real-world incidents. The Agency’s denial of the Tribe’s 

jurisdictional claim is also supported by the lack of record evidence regarding any 

significant, oil-related environmental problems in the area in question. The Tribe’s 

reservation is, by the Tribe’s own admission, an “oil-rich” area. App. 102; R. Doc. 

1 ¶ 13. According to the Tribe, “More than one third of North Dakota’s oil reserves 

are within the Reservation, and the oil and gas wells on the Reservation account for 

roughly twenty percent (20%) of North Dakota’s daily oil production.” Id. What is 

more, there were already 128 well sites that were closer than 1,000 feet to Lake 

Sakakawea prior to the Project, and many of those wells appear to be affiliated 

with the MHA Nation itself. Sl. App. 1006-07; R. Doc. 68-15 at 6-7. In fact, it 

appears that wells with which the Tribe is affiliated are even closer to the Lake 

than the Project itself. Sl. App. 1030-35; R. Doc. 68-16 at 64-69. Despite all this, 

both the record and the Tribe lack any evidence of these well sites causing any 

material environmental issues, much less issues that pose a catastrophic threat.  
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The same is true for Slawson’s Torpedo wells. They have been producing 

for four years, with no impact to the Lake. This, too, supports the Agency’s 

conclusion that the Project does not pose a significant risk for the Tribe.14 

* * * 

The above examples are but the tip of an iceberg. The record contains 

thousands of pages establishing the safety of the Project, and thus the rationality of 

the Agency’s rejection of the Tribe’s jurisdictional claim. In the face of this 

mountain of evidence, the Tribe would need to cite both powerful and voluminous 

record evidence to show that the Agency not only could have found that the Project 

posed a “catastrophic” threat, but that it was irrational not to find as much. The 

Tribe did not do so. Its appeal should therefore be denied.15  

 
14 The Tribe suggests that the Agency now asks permittees to obtain a waiver from 
the Tribe’s setback resolution. Br. at 24. That is irrelevant. Aside from the fact that 
it is not part of the record that was before the Agency, or that the Agency may lack 
authority to do so, the Tribe has not shown that it is in any way relevant to whether 
the Project poses a catastrophic threat.  
15 Changing course, the Agency says in its Response that “[i]f . . . the Court finds 
the scope of the Tribe’s jurisdiction under Montana relevant to this case, there is 
not a sufficient record on this subject.” Agency Resp. at 41. The Court should 
disregard that contention because it has been waived. Not only did the Agency not 
raise it below, but it argued the precise opposite. Sl. App. 1240-45; R. Doc. 81 at 
14-19 (“Plaintiff has not met its burden of showing that this case is an exception to 
the general Montana rule that tribes do not have regulatory authority over non-
Indians, particularly given that the activity is taking place on fee land.”); Ridenour, 
679 F.3d at 1067 (arguments not raised in front of magistrate judge are waived). 
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C. The Tribe’s Criticisms Of The Record Are Wrong, Irrelevant, Or 
Both 

Throughout its brief, the Tribe scatters one-off criticisms of the Agency’s 

decision and the record on which it is based. Each is wrong, irrelevant, or both, and 

thus does not render the Agency’s action an abuse of discretion.  

The Agency did not engage in circular reasoning. The Tribe suggests that 

the Agency engaged in “circular reasoning” and its logic was “question-begging.” 

See, e.g., Br. at 12, 22-23. More specifically, it claims that the Agency said “it did 

not need to assess the threat the Torpedo Project posed to the Tribe’s health and 

welfare because the Tribe could not regulate non-Indians on non-Indian fee lands.” 

Br. at 22. That is incorrect. The Agency found that the Tribe could not regulate the 

Project precisely because it had not shown that the Project posed a significant 

threat. In other words, the Agency explicitly evaluated the Tribe’s jurisdictional 

claim under Montana and found that “[t]he Tribe has not presented any evidence of 

why a 600-foot setback compared to a 1,000 foot setback, would threaten the 

‘health or welfare of the tribe.’” Sl. App. 32; R. Doc. 67-7 at 325.16  

 
16 The Agency states in its Response that “BLM reasonably declined to embark on 
the novel endeavor of assessing the Tribe’s jurisdiction under Montana.” Agency 
Resp. at 35. That is incorrect. While the BLM’s initial decision did not contain an 
explicit assessment of the Tribe’s jurisdictional claim, as discussed above, the State 
Director did explicitly consider it and found that the Tribe failed to meet its burden 
of establishing jurisdiction. See also Add. 29, 32-33; R. Doc. 92 at 24, 27-28. 
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The Agency evaluated potential impacts to drinking water. The Tribe also 

argues that even if the Agency evaluated the Project’s potential effects on Lake 

Sakakawea generally, it purportedly failed to evaluate “Lake Sakakawea qua tribal 

drinking-water resource.” Br. at 21. The Tribe does not explain the difference. 

Regardless, the Tribe is again wrong. The BLM’s EA observed that “[t]he lake is 

considered the premier water resource in the state of North Dakota.” App. 209; R. 

Doc. 67-16 at 67. And while reaching the conclusion that the Project will have no 

effect on the Lake, the EA specifically notes that the Lake is used for “domestic” 

purposes. App. 194; R. Doc. 67-16 at 52. What is more, the Agency discussed the 

Project with the Bureau of Reclamation—the “lead federal agency” in the 

development of the Fort Berthold Rural Water System, which operates the Lake 

Sakakawea “water source intakes” for the Tribe. Sl. App. 45-47; R. Doc. 67-8 at 

111-13. The Bureau expressed no concern about the project. Id. The record thus 

supports a lack of danger to the Tribe’s drinking water.  

The Agency need not have answered the Tribe’s post hoc questions. The 

Tribe finally argues that the record is deficient because it does not answer a series 

of questions the Tribe poses in its brief. Br. at 25-26. This is wrong for at least 

three reasons. First, the Tribe is again attempting to flip the burden. To regulate the 

project, the Tribe was obligated to prove that it had jurisdiction over it. Supra at 
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30-31. If the Tribe thought these questions were relevant to its jurisdiction, it 

should have presented evidence to the Agency answering them. 

Second, the Tribe cites no authority or reason why the Agency was obligated 

to answer these particularized questions.17 The Tribe never raised them, much less 

provided evidence about them, in front of the Agency. And as Section II.B.2 above 

shows, the Agency had far more than a rational basis to support its denial of the 

Tribe’s jurisdictional claim without answering these hyper-specific questions 

raised after the fact.   

Third, notwithstanding that these questions were never raised with the 

Agency, the record actually does provide insight about them. For example, the 

Tribe asks “how likely [it is] that the Torpedo Project will experience a spill or 

blowout that reaches Lake Sakakawea.” Br. at 25. As the Report and 

Recommendation explains, the record supports the conclusion that the risk of oil 

leaving the Project’s oil pad is “small” and the risk of substantial environmental 

damage is “even smaller.” Add. 11; R. Doc. 92 at 6. As another example, the Tribe 

questions the conditions under which a spill could result in a discharge near a 

water intake valve in Lake Sakakawea. Br. at 26. The Report and Recommendation 

explains that the Bureau of Reclamation submitted a map suggesting that the 

 
17 There are inquiries the Agency must make under certain applicable statutes, such 
as NEPA. But they do not include these specific questions. And in any event, the 
Tribe has not challenged on appeal the sufficiency of the Agency’s NEPA review.  
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nearest drinking water intake to the Project is miles away. Add. 19 n.3, 76; R. Doc. 

92 at 14 n.3, 71.  

In sum, raising these questions some nine years after the Tribe was consulted 

about this Project does not warrant upturning the Agency’s sound judgement.  

 
CONCLUSION 

For these reasons, Intervenor Defendant-Appellee respectfully requests that 

the Court uphold the District Court’s order granting the Agency’s and Slawson’s 

motions for summary judgment, and denying the Tribe’s appeal.  

Dated: December 19, 2022  Respectfully submitted, 
 
/s/ Daniel R. McElroy  
Daniel R. McElroy 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL  60654 
Telephone: (312) 494-4000 
daniel.mcelroy@bartlitbeck.com 
 
Counsel for Intervenor Defendant-Appellee 
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