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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

        
) 

BURT LAKE BAND OF OTTAWA AND  ) 
CHIPPEWA INDIANS,    ) 
       ) 
Plaintiff,      ) 
       ) 
 v.      ) Case No. 1:17-cv-00038-ABJ 

) 
DEBRA HAALAND, in her official    ) 
capacity as Secretary of the U.S.   ) 
Department of the Interior, et al.,   ) 
       ) 
Defendants.      ) 
       ) 
 

FEDERAL DEFENDANTS’ OPPOSITION TO PLAINTIFF’S 
RESPONSE TO ORDER TO SHOW CAUSE 

 
I. INTRODUCTION 

This Court granted summary judgment in favor of Plaintiff Burt Lake Band of Ottawa 

and Chippewa Indians (“Plaintiff” or the “Band”) on Count IV of its complaint and remanded the 

regulation to the agency “for further consideration or action in accordance with” the Court’s 

Order.  See Mem. Op. 24, ECF No. 40.  Since remand, the United States Department of the 

Interior (“Department”) has issued a proposed rule addressing the prohibition on re-petitioning 

for Federal acknowledgment under 25 C.F.R. Part 83 (“Part 83”), but has not yet issued a final 

rule.  See Federal Acknowledgment of American Indian Tribes, 87 Fed. Reg. 24,908 (Apr. 27, 

2022).  Plaintiff seeks to have this Court reopen the case despite the lack of final agency action.  

As the Court suggested in its Order to Show Cause, Plaintiff’s presumed grievance with a not-

yet-final regulation does not present an active case or controversy, is not ripe, and the Court 

lacks jurisdiction over Plaintiff’s motion to reopen the case (ECF No. 63).  This Court should 

reject Plaintiff’s attempts to have this Court issue an advisory opinion and allow the Department 
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to finish the administrative process before further judicial review occurs.  Should Plaintiff be 

dissatisfied with the final rule once it is issued, Plaintiff would be free to challenge that agency 

action. 

II. ARGUMENT 

A. No Case or Controversy Exists Because the Agency has not Completed the 
Rulemaking Process. 

The Court should not review any claim about the alleged illegality of the Department’s 

rulemaking until the Department has issued a final rule.  Federal courts’ jurisdiction extends only 

to actual cases or controversies, and Article III of the Constitution requires that a live case or 

controversy exist at the time the court reviews a claim.  See Pub. Serv. Elec. & Gas Co. v. FERC, 

783 F.3d 1270, 1274 (D.C. Cir. 2015); Clean Water Action v. Pruitt, 315 F. Supp. 3d 72, 85 

(D.D.C. 2018).  “[T]he oldest and most consistent thread in the federal law of justiciability is that 

the federal courts will not give advisory opinions.”  Pub. Serv. Elec. & Gas, 783 F.3d at (quoting 

Flast v. Cohen, 392 U.S. 83, 96 (1968) (internal edits and quotation marks omitted)).   

Proposed rules are “not final agency action subject to judicial review.”  In re Murray 

Energy Corp. v. EPA, 788 F.3d 330, 334–35 (D.C. Cir. 2015) (quoting Las Brisas Energy Ctr., 

LLC v. EPA, No. 12-1248, 2012 WL 10939210 (D.C. Cir. Dec. 13, 2012)); see also Mem. Hosp. 

v. Becerra, No. 20-3461 (JEB), 2022 WL 888190, *6 (D.C. Cir. Mar. 25, 2022) (citing Murray).  

“Because a [Notice of Proposed Rulemaking] neither marks the ‘consummation of the agency’s 

decisionmaking process’ nor determines ‘rights or obligations’ or imposes ‘legal consequences,’ 

it is unreviewable.”  Elec. Priv. Info. Ctr. v. FAA, 821 F.3d 39, 43 (D.C. Cir. 2016) (citing 

In re Murray Energy Corp., 788 F.3d at 334, and quoting Bennett v. Spear, 520 U.S. 154, 177–

78 (1997) (listing requirements for agency action to be considered final)).  Until the Department 

issues a final rule, there is no actual case or controversy for this Court to resolve. 
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To be clear, like Plaintiff’s claim under the Administrative Procedure Act in Count IV, 

Plaintiff’s constitutional claims are also based on the prior re-petitioning ban.  Count V alleges 

that “[t]he Defendants’ adoption of 25 C.F.R. § 83.4(d) prohibits the Band from re-petitioning 

for recognition (or re-affirmation) under Part 83 violates the procedural due process component 

of the Due Process Clause of the Fifth Amendment.”  Am. Compl. ¶ 186, ECF No. 11.  

Similarly, Count VI alleges that “[t]he Burt Lake Band has therefore been denied Equal 

Protection of the laws because the [Bureau of Indian Affairs] has imposed a threshold prohibition 

on the Band’s seeking federal acknowledgement under the Part 83 process,” when similarly-

situated groups either have been either federally acknowledged or will be considered under the 

allegedly “improved and less stringent criteria” in the 2015 version of the Part 83 regulations 

(“2015 regulations”).  Id. ¶ 197.  These claims are based on the Department’s decision to 

maintain the re-petitioning ban in the 2015 regulations, not on the Department’s 2006 Final 

Determination denying the Band’s petition for acknowledgment.1 

The Department’s 2006 Final Determination decision included the finding that “Plaintiff 

is not a continuation of or successor-in-interest to the historical Cheboygan Band” that had treaty 

relations with the United States.  Defs.’ Reply at 22, ECF No. 15.  To the extent Plaintiff is 

challenging the Department’s original decision denying the Band’s petition, that challenge must 

be rejected.  The Department denied the Band’s petition in 2006 and Plaintiff did not seek timely 

administrative or judicial review of the Department’s decision.  The time for challenge to the 

decision “has long since passed.”  Mem. Op. 4.  In the summary judgment briefing, Plaintiff 

                                              

1 Plaintiff also has a pleading problem in that the Amended Complaint challenges the 2015 
regulations, not the forthcoming final rule.  When the final rule is issued, Plaintiff would need 
either to seek leave to amend its complaint or file a new case. 
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assured the Court that it was not seeking to obtain a reversal of the 2006 Final Determination by 

judicial fiat.  Pl.’s Opp’n 41, ECF No. 32.  It should not be allowed to do so now. 

Because Plaintiff challenges the ban on re-petitioning and the Department is in the 

process of considering whether to retain the ban or allow re-petitioning in some manner, there is 

no live case or controversy before the Court. 

B. The Court Should not Exercise Jurisdiction Because Plaintiff’s claim is not Ripe. 

Similarly, the case is not ripe.  Even if a court has jurisdiction, it may decline jurisdiction 

on ripeness grounds in order to allow agencies to complete the administrative process without 

judicial interference, conserve judicial resources, and “narrow the legal issues at play.”  Am. 

Petroleum Inst. v. EPA, 683 F.3d 382, 386–87 (D.C. Cir. 2012).  “For instance, declining 

jurisdiction over a dispute while there is still time for the challenging party to ‘convince the 

agency to alter a tentative position’ provides the agency ‘an opportunity to correct its own 

mistakes and to apply its expertise,’ potentially eliminating the need for (and costs of) judicial 

review.”  Id. at 387 (quoting Pub. Citizen Health Research Grp. v. FDA, 740 F.2d 21, 30–31 

(D.C. Cir. 1984)). 

In American Petroleum Institute, the D.C. Circuit found that the plaintiffs’ challenge to a 

notice of proposed rulemaking was not ripe.  Id.   

Courts decline to review “tentative” agency positions because doing so “severely 
compromises the interests” the ripeness doctrine protects: “The agency is denied 
full opportunity to apply its expertise and to correct errors or modify positions in 
the course of a proceeding, the integrity of the administrative process is 
threatened by piecemeal review of the substantive underpinnings of a rule, and 
judicial economy is disserved because judicial review might prove unnecessary if 
persons seeking such review are able to convince the agency to alter a tentative 
position.” 

Id. (quoting Pub. Citizen Health Rsch. Grp., 740 F.2d at 31).  The same reasoning applies here: 

the Department should be allowed the opportunity to apply its expertise, particularly given the 
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Department’s broad expertise in Indian law and acknowledgment, and the importance of 

acknowledgment to the United States and federally recognized Tribes.  “Federal 

acknowledgment is one of the most significantly consequential actions the Department takes in 

any context.”  Federal Acknowledgment of American Indian Tribes, 87 Fed. Reg. at 24,914.  

Those consequences include, as Plaintiff notes, eligibility for Tribal-specific Federal resources 

and affect legal considerations ranging from Tribal sovereign immunity to environmental 

regulation.  Id.   

The Department may ultimately decide to allow open-ended re-petitioning, or may allow 

re-petitioning in a limited manner, and judicial review may ultimately be avoided.  At the least, 

waiting until there is a final rule for review would allow “more intelligent resolution of any 

remaining claims,” because it would be based on the actual rule instead of Plaintiff’s speculation.  

Am. Petroleum Inst., 683 F.3d at 387.  It would also avoid the piecemeal review that would take 

place if the Court were to review the Department’s preliminary decision instead of waiting for 

the final rule to be issued. 

C. Given the Prior Remand, the Court Does not Have Jurisdiction. 

The Court also lacks jurisdiction because the Court did not retain jurisdiction when it 

remanded the case to the agency.  The Court issued a final appealable order vacating the re-

petitioning ban in the 2015 final rule and did not explicitly retain jurisdiction over the case.  As 

this Court stated, “there are no claims ‘pending’ at this time.  The Court issued a final order on 

March 25, 2020, and the case was closed.”  Order at 3 n.3, ECF No. 47.  Plaintiff has not sought 

leave to file any new claims.  In cases such as this one, “[t]he norm is to vacate agency action 

that is held to be arbitrary and capricious and remand for further proceedings consistent with the 

judicial decision, without retaining oversight over the remand proceedings.”  Baystate Med. Ctr. 

v. Leavitt, 587 F. Supp. 2d 37, 41 (D.D.C. 2008) (citation omitted); see also Mercy Gen. Hosp. v. 
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Azar, 410 F. Supp. 3d 63, 83 (D.D.C. 2019) (declining to retain jurisdiction over case on 

remand).  “Although district courts have ‘the discretion to retain jurisdiction over a case pending 

completion of a remand and to order the filing of progress reports[,] . . . this discretion is 

typically reserved for cases alleging unreasonable delay of agency action or failure to comply 

with a statutory deadline, or for cases involving a history of agency noncompliance.’”  Mercy 

Gen. Hosp., 410 F. Supp. 3d at 82 (quoting Am. Hosp. Ass’n v. Azar, Civ. Action No. 18-2084 

(RC), 2019 WL 3037306, at *2 (D.D.C. July 10, 2019), rev’d on other grounds by, 967 F.3d 818 

(D.C. Cir. 2020)).  That is not the case here.  Plaintiff’s allegations of delay largely stem from 

the period before the 2006 Final Determination, which is not relevant here.  Plaintiffs’ Complaint 

did not allege unreasonable delay or failure to comply with a statutory deadline, and, with regard 

to the rulemaking at issue, the Department has been complying with the remand order by going 

through the rulemaking process on the re-petitioning ban.  Having remanded the case and not 

explicitly retained jurisdiction, the Court does not now have jurisdiction. 

In addition, Plaintiff’s argument that the Court has jurisdiction to act because the 

Department is currently violating the Court’s mandate is without merit.  Plaintiff’s assertion is 

based on the premise that a “total ban on re-petitioning . . . could never be legal under the 

[APA],” but the Court’s Order did not so hold.  The Court found that the Department’s stated 

reasons for the re-petitioning ban were not supported by the record as required by APA notice 

and comment rulemaking.  See, e.g., Mem. Op. 10–11 (“Since the regulation comports with the 

agency’s authority, the Court must go on to consider whether it is supported by the record, and 

this is where the Department fell short.”); 18 (“The record does not support the agency’s goal of 

promoting consistency.”); 20 (noting that “the choice reflected in the Final Rule is not rationally 

connected to the reasons proffered by the agency”); 21 (“But the record is devoid of any 
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evidence to support the Department’s rationale.”); 22 (“The Court finds again that there is 

nothing in the administrative record to support this rationale.”); 23 (“In sum, the Court finds that 

the Department’s ban on re-petitioning in the updated Part 83 regulation is neither well-reasoned 

nor rationally connected to facts in the record.”).  The Court therefore appropriately remanded 

the rule to the Department for further action—i.e., to either allow some version of re-petitioning 

or to retain the re-petition ban as supported by an APA-compliant administrative record—

without dictating the outcome on remand.2  And for the same reasons as articulated above, the 

Court should decline to review the case because the Department has not issued a final rule and 

may ultimately decide to allow re-petitioning. 

Plaintiff also wrongly suggests that the Department “believes the total ban on re-

petitioning remains in effect.”  Resp. to Order to Show Cause 3, ECF No. 65.  The Department 

acknowledged in the proposed rule that both this Court and the Chinook  court found that the 

Department had violated the APA by not articulating sufficient reasons supported by evidence in 

the administrative record and remanded the re-petitioning ban to the Department for further 

consideration.  The Department has been engaging in the rulemaking process to reconsider the 

ban, consistent with the courts’ rulings and remands.  Contrary to Plaintiff’s contention, the 2022 

proposed rule reflects Interior's understanding that the Department cannot enforce the re-petition 

ban based on the explanation provided in the 2015 final rule revising Part 83.  See Federal 

Acknowledgment of American Indian Tribes, 87 Fed. Reg. at 24,910 (discussing the Court’s 

                                              

2 The Chinook  court was even more explicit that the agency had discretion on remand:  “The 
Final Rule is remanded to DOI to further consider its justification for the re-petition ban or 
otherwise alter the regulation consistent with this Order.”  Chinook Indian Nation v. Bernhardt, 
2020 WL 128563, at *10 (W.D. Wash. Jan. 10, 2020). 
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decision in Burt Lake).  But, regardless, the Department’s final position on the question will be 

set forth in the final rule. 

D. The Court Should Not Impose Additional Deadlines or Supervision. 

There is no basis for the Court to set deadlines or other requirements for the 

Department’s actions on remand.  As discussed above, the Court did not retain jurisdiction on 

remand.  In addition, the Supreme Court “has repeated time and again, an agency has broad 

discretion to choose how best to marshal limited resources and personnel to carry out its 

delegated responsibilities.”  Massachusetts v EPA, 549 U.S. 497, 527 (2007) (citing Chevron 

U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–45 (1984)).  That discretion applies 

here, where the Court remanded based on a lack of reasoning and factual support in the record 

for the ban, and the decision as to whether to allow re-petitioning and, if so, the circumstances 

under which re-petitioning is allowed, is a policy matter left to the agency.  See Oil, Chem. & 

Atomic Workers Int’l Union, AFL-CIO v. NLRB, 46 F.3d 82, 93 (D.C. Cir. 1995) (“[W]e insist 

that the agency, to which Congress has delegated principal policymaking authority, choose and 

clearly articulate its rule.”).  As the status reports indicate, the Department is working toward 

issuance of a final rule.  The rule is important to the Department, and to Tribes, and 

acknowledgment of Indian tribes has serious ramifications.  It is crucial, therefore, that the 

Department be allowed to use its discretion to issue the final rule in due course instead of being 

rushed to issue a less-than-fully-considered decision.   

Finally, if the Court determines that it can review Plaintiff’s motion to reopen the case at 

this time, Federal Defendants respectfully request at least thirty days from the Court’s order to 

respond to Plaintiff’s motion.  

Respectfully submitted this 20th day of January, 2023. 

TODD S. KIM 
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Assistant Attorney General 
Environment & Natural Resources Division                 
 
s/ Devon Lehman McCune   
DEVON LEHMAN McCUNE 
Senior Attorney 
U.S. Department of Justice 
Environment & Natural Resources Division 
Natural Resources Section 
999 18th St., South Terrace, Suite 370 
Denver, CO 80202 
Tel: (303) 844-1487  
devon.mccune@usdoj.gov  
 

OF COUNSEL 
Samuel E. Ennis 
John-Michael Partesotti 
United States Department of the Interior 
Office of the Solicitor 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 20, 2023, a copy of the foregoing was filed through the 

Court’s CM/ECF management system and electronically served on counsel of record. 

 
/s/  Devon Lehman McCune                    .            
Devon Lehman McCune 
Senior Attorney 
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