
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

 

BURT LAKE BAND  

OF OTTAWA AND CHIPPEWA INDIANS, 

 

 Plaintiffs, 

 v. 

 

DEBRA HAALAND, in her official capacity as  

Secretary of the U.S. Department of the Interior, 

et al., 

 

 Defendants. 

 

  
 
 
 
 
No. 1:17-cv-00038-ABJ 
 
 
Hon. Amy Berman Jackson 
 

RESPONSE TO ORDER TO SHOW CAUSE 

 

 On December 22, 2022, Plaintiff (“Burt Lake Band” or the “Band”) filed a Motion to Rule 

Upon Constitutional Claims and For Permanent Injunction (the “Motion”).  Dkt. 63.  In response 

to the Band’s Motion, this Court ordered the Band to show cause “why the question of the validity 

of the proposed rule would be ripe at this time, and why the Court has subject matter jurisdiction 

to consider the constitutional issues when there is no live controversy before it.”   

A live controversy exists, and the Court has subject matter jurisdiction for two reasons.  

First, this Court retains jurisdiction to enforce its remand mandate, which DOI is currently 

violating.  DOI has expressly stated that it believes the ban on re-petitioning was never vacated 

and that it intends to maintain the total ban on re-petitioning, a rule that – under this Court’s 

reasoning in its summary judgment order – could never be legal under the Administrative 

Procedures Act (APA).  Enforcing this Court’s mandate at this stage enjoys strong practical and 

public policy support; if this Court were to wait for a replacement rule, DOI will have wasted 
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precious agency resources continuing to deliberate a rule that cannot be supported by law and will 

unnecessarily delay resolution of this litigation.   

Second, the Band’s equal protection claim premised on DOI’s unequal treatment of the 

Band by refusing recognition unlike every other historic tribal treaty signatory is factually fully 

developed, based upon legal questions not tethered to the validity of DOI’s proposed rule or the 

substance of DOI’s future replacement rule, and will not interfere with DOI’s rulemaking and 

functioning if ruled upon at this stage. 

I. This Court Has Ongoing Authority to Compel DOI to Comply with this Court’s 

Remand Ruling Under the APA 

This Court has the authority to enforce its summary judgment order vacating DOI’s total 

ban on re-petitioning and remanding for rulemaking in accordance with its reasoning because 

Defendants are violating this Court’s remand instructions by proposing a rule that this Court held 

cannot ever be supported by further agency reasoning.  Dkt. 63-1 at 8-10.   

A. DOI’s Rulemaking Process Currently Violates this Court’s Order 

In March 2020, this Court issued an order and opinion vacating the component of DOI’s 

2015 Final Rule that prohibited any form of re-petitioning.  Dkt. 39, 40. In ordering that vacatur 

and remand, this Court concluded that there was no possible “way” for previously denied 

petitioners to be completely banned from reconsideration and for DOI to still comply with its stated 

purpose of repairing the “broken” Part 83 process.  Specifically, this Court determined that (1) 

DOI’s expressly stated purpose of reforming the Part 83 acknowledgment process in 2015 “was to 

address the ‘broken’ nature of the pre-2015 process” and (2) the “only way for previously denied 

petitioners [like the Band] to get ‘fair’ and ‘consistent’ results would be by allowing them to re-

petition.” Id. at 20 (emphasis added).  
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The Court also stated that it “agrees completely with the conclusion of the district judge in 

Chinook Indian Nation, that the decision to eliminate any right to re-petition will frustrate, and not 

advance, the stated goal of achieving consistency.”  Id. (quoting Chinook Indian Nation v. 

Bernhardt, No. 3:17-CV-05668-RBL, 2020 WL 128563, at *8 (W.D. Wash. Jan. 10, 2020) (“As 

the Proposed Rule recognized, banning re-petitions undermines the goal of applying DOI’s 

standards consistently to all petitioners.”)).  The Chinook court, in the very next paragraph of its 

opinion, also stated an identical conclusion to the one made by this Court: “There is no reason 

why new petitioners should be entitled to this ‘consistency’ while past petitioners are not.”  

Chinook Indian Nation v. Bernhardt, 2020 WL 128563, at *8 (emphasis added). 

Importantly, DOI’s stated purpose for the 2015 Final Rule – to achieve a “fair” and 

“consistent” process – remains unchanged and unaffected by the vacatur of the re-petitioning ban 

and the twin decisions by this Court and the Chinook court.  Except for this re-petitioning ban, all 

components of the 2015 Final Rule remain effective today, including the Executive Summary of 

the Final Rule in which DOI expressly states that reforms to the Part 83 process were made “with 

an aim of making the process more transparent, promoting fairness and consistent implementation, 

and increasing timeliness and efficiency.”  80 Fed. Reg at 37862-37863 (July 1, 2015).  

Consequently, any new rule addressing the re-petitioning process must harmonize with 

Defendant’s purpose for reforming the Part 83 process.  DOI must still comply with this 

fundamental, “unequivocal” purpose, and this Court has stated that a total re-petitioning ban does 

not, and cannot, accomplish the stated purpose of the 2015 reforms. 

This Court remanded to DOI for further rulemaking or action “in accordance with this 

order.” Dkt. 40 at 24.  DOI is currently violating this order.  Despite this Court’s clear logic, DOI’s 

actions reflect, at a minimum, that it believes the total ban on re-petitioning remains in effect and 
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that the ban can be maintained.  In April 2022, DOI issued a Proposed Rule declaring that, in light 

of the Court’s order, it intends to “maintain the ban” on re-petitioning. 87 Fed. Reg. at 24908.  As 

part of its reasoning, DOI incorrectly concluded that this Court did not vacate the ban.  See id. at 

24910 (“Neither the Chinook nor Burt Lake courts struck down the 2015 final rule in whole or in 

part. Rather, both courts remanded the ban to the Department for further consideration.”).  DOI 

also solicited comments on its proposed rule to “continue” the total, permanent ban and is 

proceeding towards promulgating this ban as a final rule once again, despite other proposed 

alternatives.1  

B. This Court Has Authority to Ensure Compliance with Its Remand Instructions 

This Court “retains jurisdiction to enforce the terms of its remand order when an agency 

fails to meet them.”  Defs. of Wildlife v. Kempthorne, 2006 WL 2844232, at *12-13 (D.D.C. Sept. 

29, 2006) (citing Int’l Union, United Auto., Aerospace, & Agric. Implement Workers of America, 

U.A.W. v. O.S.H.A., 976 F.2d 749, 750 (D.C. Cir. 1993)); see also Sullivan v. Hudson, 490 U.S. 

877, 886 (1989) (“The court retains the power [to enforce compliance with remand instructions] 

to assure that its prior mandate is effectuated.”); Am. Waterways Operators v. Regan, 590 F. Supp. 

3d 126, 136 (D.D.C. 2022) (‘“District courts have the authority to’ interpret and ‘enforce the terms 

of their mandates.’”) (internal citation omitted). This Court can issue clarifying instructions or 

impose additional action during this remand to enforce this Court’s clear mandate.   See 5 U.S.C. 

§ 706(2) (APA instructs courts that they “shall” “set aside” illegal agency action or findings).  See 

 

1 Nearly ten years have passed since DOI first proposed a re-petitioning alternative that it believed 

was consistent with the stated purpose of reforming the “broken” Part 83 process. See Chinook 

Indian Nation v. Bernhardt, 2020 WL 128563, at *8 (“In the [2014] Proposed Rule, the re-petition 

ban exception was created to promote ‘uniformity based on previous decisions’ by allowing re-

petitioning “in those limited circumstances where changes to the regulations would likely change 

the previous final determination.’ See 79 Fed. Reg. at 30767.”). 

Case 1:17-cv-00038-ABJ   Document 65   Filed 01/06/23   Page 4 of 11



 

5 

also Kempthorne, 2006 WL 2844232, at *12-13 (D.D.C. Sept. 29, 2006) (“Where, as here, an 

agency has utterly failed to abide by the terms of a remand order, a second remand is the only 

appropriate remedy.”); Cigar Ass’n of Am. v. United States FDA, 480 F. Supp. 3d 256, 281 (D.D.C. 

2020) (“[I]njunctive relief under the APA is controlled by principles of equity.”); Ind. & Mich. 

Elec. Co. v. Fed. Power Comm'n, 502 F.2d 336, 346 (D.C. Cir. 1974) (“A court sitting in review 

of an administrative agency . . . may adjust its relief to the exigencies of the case in accordance 

with the equitable principles governing judicial action.”); In re Wella A.G., 858 F.2d 725, 728-29 

(Fed. Cir. 1988) (after court did “not merely reverse [agency’s] denial of registration but explicitly 

told [it] what it could consider on remand,” and the agency denied registration on new grounds, 

the post-remand action could not “stand because under our remand, the [agency] was not 

authorized to” ignore the court’s remand instructions). 

The Band merely seeks ongoing enforcement of the Court’s mandate to ensure DOI action 

is “in accordance with” the Court’s remand order.  Dkt. 63-1 at 9-10; Am. Waterways Operators, 

590 F. Supp. 3d at 136.  This Court should not withhold consideration until a replacement rule is 

implemented before enforcing the Court’s remand mandate.  To be sure, the Band’s request does 

not require this Court, at this stage, to consider the reasoning of the April 27, 2022 Proposed Rule 

or DOI’s future, replacement rule: only the mere fact that DOI has expressed its belief that the re-

petitioning ban is in effect and intends to provide new reasoning to maintain the total ban is 

sufficient information for this Court to act now and provide instruction to DOI to ensure it does 

not continue considering – for months or even years – adoption of the same re-petitioning ban.  

Waiting to enforce this Court’s remand instructions until after DOI has promulgated a final 

rule would be impractical and it would only create more hardship and delay on both parties.  For 

one, DOI will waste valuable agency resources by proceeding with a rule (or at a minimum, 
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considering as a possibility a rule) that violates this Court’s order and cannot comply with the 

APA.  Further, withholding enforcement until DOI’s rulemaking is complete will also cause 

further delay in the Band’s ability to challenge DOI’s rule and obtain resolution.2  Absent this 

Court exercising its powers to enforce its remand instructions at this stage, the Band could 

theoretically be in perpetual limbo: when DOI re-implements the total ban, the parties are back 

before this Court challenging the invalidity of the ban on the same grounds identified in the Band’s 

renewed motion.  And once considered, this Court may yet again vacate the total ban and remand 

consistent with this existing Court’s summary judgment order.  The Band’s pending motion seeks 

to avoid this impractical scenario, unacceptable delay, and denial of its treaty rights.3   

Finally, ordering DOI at this stage to continue with its remanded rulemaking in accordance 

with the Court’s reasoning would not run afoul of any notion to protect agency discretion in 

developing a new rule.  See In re Wella A.G., 858 F.2d at 728 (ordering agency to consider certain 

alternatives); Heartland Reg'l Med. Ctr. v. Leavitt, 415 F.3d 24, 28–29 (D.C. Cir. 2005) (affirming 

denial of motion to enforce judgment because “the only obligation [the court] expressly imposed 

on the agency was to consider the two alternatives suggested during the comment period. That is 

precisely what the agency did.”).  Here, DOI has considered, and received comments on, two 

alternatives that it could adopt during this remand process.4  This Court could simply instruct DOI 

 

2 This delay, in turn, will create even further delay to the Band’s ability to initiate and complete 

re-petitioning if or when that avenue becomes available. 

3 As discussed below, this Court can further streamline adjudication by considering its equal 

protection claim based upon its treaty rights and order DOI to recognize the Band as a sovereign 

Indian tribe.  This would moot the Band’s remaining claims based upon re-petitioning. See infra. 

4 In its Proposed Rule, DOI stated it considered three options: “(1) Keeping the ban in place; (2) 

creating a fact-based or time-limited avenue for re-petitioning;4 and (3) giving denied petitioners 

an opportunity to re-petition with few or no limitations.”  87 Fed. Reg at 24,910 (April 27, 2022).   
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to consider the two other options (or any option) other than a complete ban against re-petitioning 

by previously denied petitioners under the pre-2015 process.   

C. This Court Should Impose a Deadline by Which DOI Must Issue Its Final Rule 

Should this Court find that no live controversy exists, the Band respectfully requests that 

this Court impose a “greater level of supervision” and establish a “timetable for the completion of 

the renewed rulemaking.”  Dkt. 47 at 4-5.  This Court has acknowledged that it has retained 

jurisdiction during remand to do so.  Nearly three years have now passed since this Court remanded 

back to DOI with no concrete end-date in sight.  Indeed, on the same date as this filing, DOI stated 

in its most recent status update that its “timeframe for issuing a final rule is still undetermined,” 

and could still be an “extended timeline” until completion.  Dkt. 64 at 2; Dkt. 63-1 at 6-8 

(summarizing remand history); Dec. 17, 2021 Minute Order (“[DOI] has offered little to justify 

the glacial pace of its implementation of this Court’s order, which was entered more than a year 

ago.”); Pub. Citizen Health Research Grp. v. Brock, 823 F.2d 626 (D.C. Cir. 1987) (OHSA’s delay 

in promulgating safety rule allows court to set deadline for agency).  Accord Midwest Gas Users 

Ass’n v. FERC, 833 F.2d 341, 359 (D.C. Cir. 1988) (“Although the issue of whether delay is 

unreasonable necessarily turns on the facts of each particular case, [the D.C. Circuit] has stated 

generally that a reasonable time for an agency decision could encompass months, occasionally a 

year or two, but not several years . . .”).  

II. The Band’s Equal Protection Claim Presents a Live Controversy  

A live controversy also exists with respect to the Band’s equal protection rights (Count VI) 

that is based upon DOI unjustly treating the Band differently than any other historic Michigan tribe 

that signed treaties with the United States.  Unlike the other Michigan historic tribes, the denial of 

Burt Lake Band’s treaty rights has continued for 167 years which unfairly deprived them of land 

and re-affirmation of treaty rights under modern law. See Dkt. 63-1 at 26-33 (describing other 
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historic Michigan Ottawa and Chippewa tribes who signed the same or similar treaties, were 

treated by this government as “dissolved” entities but were ultimately re-affirmed).  This disparate 

treatment still exists today and will exist in the future without Court action. A replacement rule by 

DOI, regardless of whether it maintains the ban or allows some form of re-petitioning, would not 

guarantee that the Band is ever afforded equal protection like these similarly situated tribes who 

now benefit from recognition based on treaty status.   

The Supreme Court has announced a two-pronged test for determining ripeness of a claim 

that requires evaluating “both the fitness of the issues for judicial decision and the hardship to the 

parties of withholding court consideration.” Abbott Lab's v. Gardner, 387 U.S. 136, 149 (1967).  

The questions under this analysis include “the agency’s interest in crystallizing its policy before 

that policy is subjected to judicial review,” “the court's interests in avoiding unnecessary 

adjudication and in deciding issues in a concrete setting” and “the petitioner’s interest in prompt 

consideration of allegedly unlawful agency action.” Eagle–Picher Indus., Inc. v. EPA, 759 F.2d 

905, 915 (D.C. Cir. 1985).  The Supreme Court has more recently elaborated on ripeness, 

determining that a court must consider “(1) whether delayed review would cause hardship to the 

plaintiffs; (2) whether judicial intervention would inappropriately interfere with further 

administrative action; and (3) whether the courts would benefit from further factual development 

of the issues presented.” Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726, 733 (1998). 

Here, the Band’s equal protection claim based on DOI’s refusal to reaffirm the Band’s 

sovereignty is ripe for consideration now.  First and foremost, there is no benefit to the agency to 

wait for it to “crystallize” its policy on re-petitioning where DOI has, for years, refused to 

acknowledge the Band’s sovereign status: it did so before the 2015 Rule changes and it will 

continue to do so afterwards.  DOI has treated the Band unequal to other treaty signatories not just 
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by virtue of the Band’s nonrecognition, but also because of the extreme delay (and hardship 

suffered because of that delay), and the fact that the best the Band can do is hope for another 

opportunity at petitioning to an agency set on ignoring its treaty rights.   

A final, replacement rule will also not directly change DOI’s unjust treatment of the Burt 

Lake Band and its treaty rights.  On the one hand, if a complete ban is re-implemented, the Band’s 

equal protection claim is only stronger as there is no circumstance in which DOI would ever 

reaffirm the Band’s sovereignty without Court intervention.  On the other hand, even if some re-

petitioning were reflected in a final rule, there is no guarantee that the Band would qualify for this 

re-petitioning,5 that DOI would consider the Band’s new petition (inclusive of all its arguments 

and new evidence) or ultimately decide to reaffirm the Band under the Part 83 process.  In short, 

the claim would not be more ripe by waiting for a replacement rule. 

In addition, considering this claim now will not interfere with further administrative action.  

DOI must still proceed with a final replacement rule regardless, whether or not this Court considers 

and grants the Band’s equal protection claim and orders DOI to reaffirm the Band.  See Dkt. 63-1 

at 38-40.  A decision to recognize the Band does not impact its rulemaking at all.  Furthermore, if 

the Court granted the Band’s treaty-based equal protection claim and ordered DOI to grant federal 

recognition to the Band (as it has sought as the remedy), it would resolve the remaining litigation 

between the parties since the Band’s need to repetition would be moot.  See Dkt. 63-1 at 38-40.   

Nor is there a benefit to this Court to wait for a replacement rule since this claim is already 

in a fully developed factual form.  The precise issue is whether DOI has a rational basis for unfairly 

disregarding the Band’s treaty rights and status in a manner differently than other tribal signatories 

 

5 Indeed, the Band’s most recent status report stated that if DOI were to permit re-petitioning of 

kind, it is still considering “whether denied petitioners must meet certain requirements to do so.” 

Dkt. 64 at 1. 
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to the same treaties.  See Dkt. 63-1 at 26-33.  The facts surrounding that disparate treatment – the 

treaties, the subsequent history of each tribal signatory and DOI’s decision(s) – are developed 

completely in the pending Motion and does not need to be developed further by waiting for a final 

replacement rule.  See id.  Further, the Supreme Court’s recent opinion requiring enforcement of 

early treaty promises made to Indians drives the legal analysis.  See Dkt. 63-1 at 30-31 (citing 

McGirt v. Oklahoma, 140 S. Ct. 2452, 2482 (U.S. July 9, 2020) (“[T]reaty rights are to be 

construed in favor, not against, tribal rights.”).  

 Finally, the Band has a strong interest in “prompt consideration” of its claim and 

withholding consideration would be sufficient “hardship to outweigh any institutional interests in 

the deferral of review.” Better Gov’t Ass'n v. Dept. of State, 780 F.2d 86, 92 (D.C. Cir. 1986).  

The Band has echoed throughout this litigation the maxim justice delayed is justice denied.  The 

Band’s dwindling membership, its lack of resources, and the injustices suffered at the hands of the 

government compel an urgent review of DOI’s refusal to reaffirm a treaty-recognized sovereign 

tribe.  The Band’s members are in desperate need of the benefits and rights associated with federal 

recognition, ranging from medical to educational assistance.  See Dkt. 63-3 ¶¶ 3, 12-14 (12/20/22 

Declaration of Band Chairman Hamlin); see also Mashpee Wampanoag Tribal Council, Inc. v. 

Norton, 180 F. Supp. 2d 130, 135 (D.D.C. 2001) (the “federal recognition of an Indian tribe can 

have a tremendous effect on the tribe, surrounding communities, and the nation as a whole. 

Recognized tribes and their members have almost exclusive access to about $4 billion in funding 

for health, education and other social programs provided by the federal government.”). 

In sum, DOI’s refusal to apply the Band’s treaties as “supreme law of the land” is ripe for 

review now. Waiting for DOI’s replacement rule would not change the merits of this equal 

protection claim, but it will cause months, and possibly more than a year, of delay.   
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Dated: January 6, 2023    Respectfully submitted,  

 

/s/ Justin B. Nemeroff    

Bart T. Stupak (D.C. Bar # 198715) 

Justin B. Nemeroff (D.C. Bar # 187636) 

VENABLE LLP  

600 Massachusetts Ave. NW  

Washington, DC 20001  

Tel: (202) 344-4000  

Fax: (202) 344-8300  

BStupak@Venable.com 

JBNemeroff@Venable.com 

 

Attorneys for Plaintiff Burt Lake Band 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 6th day of January 2023, a copy of the foregoing was filed 

through the Court’s CM/ECF management system and electronically served on counsel of record.   

         /s/ Justin B. Nemeroff       

        Justin B. Nemeroff 
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