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SUMMARY OF ARGUMENT 

In 2015, the Department of Interior (“DOI”)1 issued a rule to permanently ban any kind of 

re-petitioning for tribal acknowledgment under the Part 83 process.  That ban prohibited more than 

two dozen previously-denied petitioners from any type of reconsideration, despite the fact that 

DOI had undertaken in its 2015 rule to substantively reform the “broken”2 federal recognition 

process that existed for decades before 2015.  DOI even proposed a rule as part of the 2015 

amendments for limited re-petitioning consistent with its attempt to reform the broken process, 

however, DOI rejected that proposed rule.   

The Burt Lake Band successfully challenged this DOI’s repetitioning ban in this litigation.  

As a result, this Court vacated the rule and remanded back to the agency for rulemaking consistent 

with its order.  On April 27, 2022, more than two years after remand began, DOI announced its 

proposed rule to “maintain the ban,” but has not provided any timetable for finalizing the rule.  In 

total, DOI will have spent more than three years in a remand phase merely concocting 

questionable justifications to re-implement the same ban.  Based on DOI’s egregiously lengthy 

rulemaking process, its proposed rule to “maintain the ban,” and its most recent Status Report to 

the Court, the Band is forced to take action once more through this Motion.  

The Court determined in its March 25, 2020 summary judgment order (“MSJ Order”) that 

the Band’s constitutional claims (Counts V and VI) need not be considered “at th[at] time” because 

the rule was otherwise disposed of without addressing the constitutional claims.  The Band 

 

1 The regulations are promulgated largely by DOI’s Bureau of Indian Affairs (“BIA”).  For 

simplicity’s sake, however, Plaintiff will simply refer to “DOI” when discussing promulgation of 

the Part 83 regulations. 
2 “[T]he [part 83] process is slow, expensive, inefficient, burdensome, intrusive, non-transparent, 

inconsistent, and unpredictable.” Hearing on the Federal Acknowledgment Process Before the H. 

S. Comm. On Indian, Insular and Alaska Native Affairs, 114th Cong. 2 (April 22, 2015) (testimony 

of Asst. Sec. - Indian Affairs Kevin Washburn).   
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respectfully requests that these constitutional claims should now be considered, and judgment be 

granted in the Band’s favor on those claims, because the constitutional questions remain 

unanswered and cannot be avoided.   

Any total ban—regardless of its scrutiny under the APA—cannot comport with previously-

denied tribal petitioners’ Due Process and Equal Protection rights owed to them under the U.S. 

Constitution.  This is especially true where the reformed Part 83 acknowledgment process allows 

currently pending petitioners to “supplement” their petitions under the 2015 amendments and 

utilize a codified “baseline” approach that permits petitioners to rely upon “evidence or 

methodology that DOI found sufficient . . . in a previous decision” to improve uniformity among 

decisions.  See 25 C.F.R. § 83.10(4). As demonstrated herein, a “one and done” process that 

precludes tribes like the Band from supplementing its prior petition with additional, new evidence 

or by utilizing past, positive decisions as a baseline constitutes a fundamental denial of due process.   

Further, a total ban does not satisfy the rational basis test under the Equal Protection Clause 

for two reasons.  There is no legitimate justification that supports a permanent repetitioning ban 

which prevents a petitioner, like the Band,  that was denied under the broken 1994 regulations 

from attempting to satisfy the more consistent, transparent, and improved Part 83 process like 

similarly situated tribes with active petitions are permitted to do.  Moreover, the government has 

illogically singled out the Burt Lake Band by refusing to recognize the Band as a sovereign tribe 

even though every other historic Michigan tribe that was a signatory to the Treaties of Detroit and 

Washington has been acknowledged.  The injustices against the Band that have compounded over 

history, mainly by this federal government, appear to serve as the only reason why the Band is not 

afforded the same treatment as these other treaty signatories. The re-petitioning ban effectively 
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nullifies the Band’s treaty rights to lands promised (and its ability to invoke the treaty as proof of 

its sovereignty) where no other signatory receives similar treatment. 

If judgment is entered in favor of the Band on these claims, the only viable remedy is an 

injunction against Defendants that would, at a minimum, prohibit DOI from proceeding with a 

final rule that would again adopt a total repetitioning ban.  The Court can instruct DOI to consider 

the alternative rules it referenced in its proposed rule that promote a more consistent and fair 

process, per DOI’s stated purpose.  The injunction would prohibit DOI from re-submitting the 

same unconstitutional ban on re-petitioning and prevent at least another year of delay before the 

ban is reissued.  In addition, for violating the Band’s equal protection rights, this Court can order 

DOI to take the steps to re-affirm the status of the Band as a federally recognized tribe with or 

without disturbing DOI’s rulemaking based on its treaty rights with the United States. 

An evaluation of all equitable factors, individually and in combination, compels an order 

granting the Band’s Motion to prevent DOI from continuing with its current proposed rule and to 

recognize the Band as an American Indian Tribe under its treaties with the United States.   

BACKGROUND AND PROCEDURAL HISTORY 

On January 9, 2017, the Burt Lake Band filed its original complaint based, in part, on the 

amended Part 83 federal recognition regulations (25 C.F.R. § 83) implemented by DOI.  See ECF 

No. 1.  The Band asked this Court to “enter an order to compel Defendants to fairly review and act 

upon the Plaintiff’s multiple petitions for federal recognition as a sovereign Indian nation,” 

including the Band’s government-to-government relationship with the United States through two 

valid, independent treaties that have been ignored by the Federal Government for a century.  

On March 25, 2020, this Court entered summary judgment in favor of the Band on Count 

IV, a claim premised on the Administrative Procedures Act (APA).  The Court concluded that 
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DOI’s total ban on re-petitioning, as part of the Part 83 American Indian federal recognition 

process, was arbitrary and capricious in violation of the APA.  ECF No. 40.3  The Court remanded 

the permanent ban on re-petitioning back to the agency for “further consideration or action in 

accordance with this Order.”  Id. at 24 (emphasis added).  In the MSJ Order, the Court found that 

DOI’s stated purpose for reforming the Part 83 process was to: 

address the “broken” nature of the pre-2015 process – the process under which 

plaintiff was denied recognition. One cannot square the [Department’s] promise 

that “[n]o group should be denied access to other mechanisms if the only 

administrative avenue available to them is widely considered ‘broken’” with 

depriving Tribes that were denied recognition under the old system of any 

opportunity to re-petition and to seek to satisfy the new criterion. 

Id. at 19.  This Court then reasoned that a complete repetitioning ban would “frustrate, and not 

advance, the [DOI]’s goal of achieving consistency,” and the “only way for previously-denied 

petitioners to get ‘fair’ and ‘consistent’ results would be by allowing them to re-petition.”  Id. at 

20 (emphasis added).   

The Band also moved for summary judgment on its constitutional claims, Counts V and 

VI, which alleged that a ban on re-petitioning violates the Band’s procedural due process and equal 

protection rights under the Fifth Amendment of the Constitution.  See ECF No. 11 ¶¶ 185–98.  

Relying on the constitutional avoidance doctrine, because the Court granted the Band’s APA claim 

and remanded the ban on re-petitioning back to DOI, this Court “decline[d] to reach a 

determination of plaintiff’s constitutional claims at this time.”  ECF No. 40 at 23–24 (emphasis 

added).  The Court closed the case on April 3, 2020.  This Court sent the matter to the D.C. Circuit 

based on DOI’s notice of appeal, however, DOI voluntarily dropped its appeal before filing a 

statement of issues for appeal. 

 

3 In its order and opinion, this Court inadvertently referred to this claim as “Count VI.”  ECF Nos. 

39, 40. 
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DOI was then silent for the first six months of the remand until, in December 2020, the 

Band requested a status conference to seek transparency over the timing and substance of the 

remand process.  See ECF No. 44.  This prompted the Court to demand periodic updates on DOI’s 

rulemaking progress.  ECF No. 47.  The Court also noted that: 

[E]ven if it may determine at some point that a greater level of supervision of the 

agency’s progress is warranted, it is not yet appropriate to establish a timetable for 

the completion of the renewed rulemaking, particularly given the limited amount 

of time that has gone by since the Court’s ruling and the issuance of the USCA 

mandate; the government’s representations concerning the steps it is taking; the 

impact the pandemic has had . . . and the recent change in administrations and 

personnel. 

Id. at 4–5 (emphasis added).  

Nearly five years since bringing this lawsuit, and more than two-and-a-half-years on 

remand, the Band is no closer to obtaining any justice.  Since remand began, DOI has argued that 

this Court should not hold status conferences, should not require periodic status reports to oversee 

rulemaking progress, and should not determine the Band’s constitutional claims because DOI 

“intends to engage in rulemaking to re-consider the re-petitioning ban.”  See, e.g., ECF No. 45 at 

2 (12/18/20 Dept. Opp. to Mot. for Status Conf.).  But this Court’s supervision has been extremely 

effective:  in fact, the very same day that DOI filed its opposition to a status conference, DOI 

“announced its intent to reconsider the ban and invited federally recognized Indian Tribes4 to 

consult on whether to retain the ban or allow for re-petitioning.”  87 Fed. Reg. 24,908 at 24,910 

(Apr. 27, 2022).  

 

4 Only federally recognized tribes were invited for consultation; not all interested or affected 

parties, such as the Burt Lake Band and the Chinook Tribe – the very Indian tribes that successfully 

challenged the re-petitioning ban.  See ECF No. 50 at 1–3 (citing ECF No. 50-1) (“This is a formal 

tribal consultation so it’s only for officially designated representatives of federally recognized 

tribes.”). 
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A year later, the Court observed that although it is “generally disinclined to micromanage 

the proceedings of an agency on remand,” the “[DOI] has offered little to justify the glacial pace 

of its implementation of this Court’s order, which was entered more than a year ago.”  Dec. 17, 

2021 Minute Order.  Thirty-two months have now passed since this Court remanded back to DOI 

with no concrete end-date in sight. 

In April 2022, after more than two years on remand, DOI finally published a proposed rule.  

DOI decided against any type of re-petitioning and simply seeks to maintain the total ban on re-

petitioning.  See 87 Fed. Reg. at 24,908 (“DOI has undertaken further consideration and is 

proposing to maintain the ban, albeit with revised justifications, in light of the Federal district 

courts’ orders.”).  DOI stated: 

Following the comment period, DOI reviewed all comments and identified three 

options: (1) Keeping the ban in place; (2) creating a fact-based or time-limited 

avenue for re-petitioning; and (3) giving denied petitioners an opportunity to re-

petition with few or no limitations. After considering each of these options, the 

history of the ban, the Federal district court opinions noted above, the 

comments received (which, as noted above, were predominantly opposed to 

the ban), and the legal foundation for the ban, DOI is proposing a continuation 

of the ban.  

Id. at 24,910 (emphasis added).  

 

Two days later, DOI filed a status report with this Court merely stating that it had published 

a proposed rule “addressing the availability of re-petitioning.”  ECF No. 57.  DOI did not expressly 

inform the Court of the substance of that proposed rule. In fact, DOI has not ever explicitly 

informed the Court of it’s intention to “maintain the ban.” 

 On August 8, 2022, in a subsequent status report, DOI informed this Court that it “does not 

yet have a time frame for issuance of a final rule.”  ECF No. 58 at 2.  Sometime after that filing, 

however, DOI posted a public estimate online that it anticipates a final rule will not become 
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effective until at least July 2023 – at least another eight months away.5  That estimate is likely to 

be overly optimistic as DOI did not adopt this timeline before this Court and instead insisted in its 

most recent Status Report that “[t]he Department does not yet have a time frame for issuance of a 

final rule, particularly in light of other agency responsibilities and available resources, as well as 

the uncertainties connected with OIRA review.”  ECF No. 62 at 2 (Nov. 14, 2022) (emphasis 

added).  Based on the current posture, it could be several years before DOI implements a new rule.  

Somehow, finalizing a 2015 rule with comprehensive amendments to the entire Part 83 scheme 

will have taken less time (fourteen months from proposed to final rule) than a continuation of a 

rule on repetitioning with no textual changes (if by July 2023, 16 months from proposed to final 

rule).   

Due to the fact that DOI will re-issue a permanent re-petitioning ban, constitutional validity 

of that rule as applied to the Band remains a question for this Court.   

ARGUMENT 

I. This Court Should Issue an Order to Prevent DOI From Proceeding with a Ban 

on Re-Petitioning 

This Court can provide the Band with its requested relief in one of two ways.  First, before 

even deciding whether to reconsider the Band’s constitutional claims, this Court could simply 

issue a supplemental order to its MSJ Order prohibiting DOI from further considering and 

implementing its ban on re-petitioning.  The rationale for this order would simply be that 

reimplementing a total ban is inconsistent with, and violates, this Court’s MSJ Order.  This 

 

5 OFFICE OF INFORMATION AND REGULATORY AFFAIRS, Reginfo.gov, available at  

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202204&RIN=1076-AF67 (“This 

proposed rule would update the regulations in response to recent Federal court decisions to address 

whether previously denied petitioners for Federal acknowledgment may petition again.”).   
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declaratory ruling would not require reopening the case or reviewing the Band’s constitutional 

claims.  See infra at Section I.A.   

Second, this Court can enter judgment in favor of the Band on its due process and/or equal 

protection claims, and as a result, issue the same injunctive relief enjoining DOI from further 

considering a total ban for a final rule and/or ordering DOI to reaffirm the Band’s status as an 

recognized American Indian Tribe.  See infra at Section I.B, II.   

A. Order Enforcing Judgment Based on APA Remand Authority  

This Court remanded back to the agency to reconsider its ban “in accordance with this 

[Court’s] order.”  ECF No. 39.  This Court’s order expressly reasoned that the “only way for 

previously-denied petitioners to get ‘fair’ and ‘consistent’ results,” which DOI expressly stated 

was the very purpose for the 2015 reforms to the Part 83 process, “would be by allowing them to 

re-petition.”  ECF No. 40 at 20 (emphasis added).  Based on the Court’s logic in its MSJ Order, 

there is no alternative reasoning or further development of the record that DOI could assert in the 

future that could support a complete ban on petitioners who were previously denied under the 1994 

regulations from some form of reconsideration under the new, improved standard.  This is 

especially true where the very purpose for promulgating the 2015 regulations was to make the 

acknowledgment process more fair, consistent, and transparent.  See also Chinook Indian Nation 

v. Bernhardt, No. 3:17-CV-05668-RBL, 2020 WL 128563, at *8 (W.D. Wash. Jan. 10, 2020) (“As 

the [2014] Proposed Rule recognized, banning re-petitions undermines the goal of applying DOI’s 

standards consistently to all petitioners”).   

Consequently, DOI’s express insistence on maintaining a re-petitioning ban as to 

previously denied petitions directly contradicts this Court’s findings and violates the Court’s MSJ 

Order. 
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This Court can issue an order enforcing its judgment by enjoining DOI from further 

proceeding with a final rule to “keep[] the ban in place” as to previously denied petitioners, 

consistent with the MSJ Order’s logic that the ban cannot possibly satisfy APA scrutiny.  See, e.g., 

Cigar Ass’n of Am. v. United States FDA, 480 F. Supp. 3d 256, 281 (D.D.C. 2020) (“[I]njunctive 

relief under the APA is controlled by principles of equity.”) (citing CHARLES H. KOCH, JR. & 

RICHARD MURPHY, ADMIN. L. & PRAC. § 8:31 (3d ed. 2020)); Role Models Am., Inc. v. White, 317 

F.3d 327, 333–34 (D.C. Cir. 2003) (directing the district court to enter a “permanent injunction . . 

. until the Government remedies the procedural errors” outlined in the court’s opinion); Ind. & 

Mich. Elec. Co. v. Fed. Power Comm'n, 502 F.2d 336, 346 (D.C. Cir. 1974) (“A court sitting in 

review of an administrative agency . . . may adjust its relief to the exigencies of the case in 

accordance with the equitable principles governing judicial action.”).   

In its Proposed Rule, DOI stated it considered three options before ultimately deciding to 

keep the ban in place: “(1) Keeping the ban in place; (2) creating a fact-based or time-limited 

avenue for re-petitioning;6 and (3) giving denied petitioners an opportunity to re-petition with few 

or no limitations.”  87 Fed. Reg at 24,910.  This order could instruct DOI to simply continue 

considering the two other options that DOI contemplated in its Proposed Rule.  Accord Heartland 

Reg'l Med. Ctr. v. Leavitt, 415 F.3d 24, 28–29 (D.C. Cir. 2005) (affirming denial of motion to 

enforce judgment because “the only obligation [the court] expressly imposed on the agency was 

to consider the two alternatives suggested during the comment period. That is precisely what the 

agency did.”). 

 

 

6 “One such alternative was a limited evaluation of re-petitions akin to OHA’s threshold review 

under the 2014 proposed rule, focusing on new claims and any supplemental submission of 

materials relevant to a previously failed criterion.”  Id. at 24,915. 
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B. Judgment in Favor of the Band on Its Constitutional Claims  

Alternatively, the Band respectfully requests that this Court reopen the case to consider 

Counts V and VI of its Amended Complaint, which allege that a complete ban on re-petitioning is 

unconstitutional under the Due Process and Equal Protection components of the Fifth Amendment 

to the U.S. Constitution.  Invoking the doctrine of constitutional avoidance, the Court concluded 

in March 2020 that it need not “reach a determination of plaintiff’s constitutional claims at this 

time” because of its ruling that the re-petitioning ban was arbitrary and capricious under the APA.   

ECF No. 40 at 24 (emphasis added).  But, as demonstrated herein, the Band believes it is now 

necessary to revisit these issues based on DOI’s intention to promulgate the same ban on re-

petitioning nearly three years after this Court’s MSJ Order.   

The doctrine of constitutional avoidance permits federal courts to avoid rendering 

constitutional rulings “unless absolutely necessary,” see Burton v. United States, 196 U.S. 283, 

295 (1905), and where resolving a non-constitutional issue “might obviate the need to consider a 

constitutional issue.”  United States v. Wells Fargo Bank, 485 U.S. 351, 354 (1988).  

Constitutional questions may be avoided so that an agency can be “giv[en] the first crack at 

correcting its own errors” as it also “conserves judicial resources.”  Abbey v. Sullivan, 978 F.2d 

37, 45 (2d Cir. 1992).  The Abbey court reasoned that avoidance is particularly warranted where 

remand back to an “agency [could] resolve the case on non-constitutional grounds, a result 

generally favored by federal courts.”  Id.  This doctrine, however, should not be employed where 

judicial relief against an administrative agency is “the only effective way of protecting the asserted 

constitutional right.”  Pub. Util. Comm’n of State of Cal. v. United States, 355 U.S. 534, 540 

(1958) (emphasis added) (“But where the only question is whether it is constitutional to fasten the 

administrative procedure onto the litigant, the administrative agency may be defied . . . ”).   
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Here, circumstances no longer warrant avoiding the fundamental constitutional issues.  

First, the Court did indeed give DOI the “first crack” at potentially resolving the defects in its 

rulemaking.  The Court’s remand to DOI might have mooted this issue if DOI was pursuing a rule 

that permitted some type of re-petitioning for previous petitioners denied under the 1994 

regulations.  But once again, DOI intends to proceed with the same complete ban.  See 87 Fed. 

Reg. at 24910; see also id. at 24916 (DOI proposes “no changes to the regulatory text at 25 CFR 

part 83 and proposes to make no change specifically to § 83.4(d), which sets out the ban.”).   

Second, while remand to DOI likely did indeed “conserve[] judicial resources” at that time, 

continuing to avoid the constitutional questions now would no longer achieve this goal.  Now, 

almost three years later, DOI continues to propose maintaining a total ban on re-petitioning and 

the constitutional questions remain.  Regardless of whether that Final Rule provides sufficient 

reasoning to satisfy the APA—which it cannot for reasons articulated in the MSJ Order—that ban 

still would not resolve the issue of whether a re-petitioning ban violates the Band’s due process 

and equal protection rights.   

Moreover, avoidance of constitutional questions at this point would only increase the 

potential litigation and likely add delay to finality of this litigation.  This case is far from reaching 

a final resolution: DOI will, at a minimum, take most or all of next year to implement the file rule 

containing the total ban on re-petitioning.  Once that final rule becomes effective—the timing of 

which is uncertain, according to DOI—the Band may challenge that final rule (and its new 

justifications) for violating the APA.  But these are the same constitutional issues still before this 

Court upon which it has not yet ruled.  And even if the Court agrees with DOI that the total ban 

does not violate the APA this time around, the Court must still determine whether it infringes upon 

the constitutional rights of the Band and other petitioners.  Thus, judicial review of these 
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constitutional claims and relief against another possible unconstitutional ban is “the only effective 

way of protecting the asserted constitutional right.”  Pub. Util. Comm'n of State of Cal., 355 U.S. 

at 540; see also Pulte Home Corp. v. Montgomery Cnty., Md., 2017 WL 1104670, at *3 (D. Md. 

Mar. 24, 2017) (“The doctrine of constitutional avoidance ‘requires the federal courts to avoid 

rendering constitutional rulings unless absolutely necessary,’ but such a ruling is necessary here.  

In addition, ruling on the scope of the citizen groups’ First Amendment privilege will further the 

‘just, speedy, and inexpensive determination of every action and proceeding.’”) (citation omitted; 

emphasis added). 

In sum, reopening the case to consider and enter judgment for the Band on Counts V and/or 

VII and issuing an injunction preventing DOI from considering further, or implementing, a 

complete re-petitioning ban would serve to (1) clarify DOI’s rulemaking to create regulations 

within constitutional boundaries, (2) expedite the Band’s ability to achieve justice, or at a 

minimum, achieve finality in this litigation, and (3) minimize duplicative litigation around the 

country once the total ban is again implemented.  

II. Judgment Should Be Entered for the Band on its Constitutional Claims 

If the Court considers the Band’s constitutional claims, the Court may rely upon the same 

summary judgment briefing that exists in the record.  See ECF No. 11 (Amended Complaint), ECF 

No. 27-1 at 38–45 (Band motion), ECF No. 30 at 27–34 (DOI opposition), ECF No. 32 at 35–43 

(Band reply).7  In addition, the Band expands upon that briefing in Section II below, and files with 

this motion a Statement of Material Undisputed Facts as well as the accompanying evidence.8   

 

7 The Band incorporates its arguments by reference into this Motion. 
8 The material facts and accompanying evidence are submitted largely to prove up the historical 

injustices against the Band, which may be necessary for this Court to rule upon the Band’s Equal 

Protection claim. 
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A. A Total Re-petitioning Ban Violates the Band’s Due Process Rights (Count V) 

DOI has violated the Due Process Clause of the Fifth Amendment by depriving the Band 

and similarly situated entities of their due process rights, by adopting a rule that absolutely 

prohibits a tribe from re-petitioning for federal recognition under a process that was reformed in 

2015 specifically to address its “broken” process.   

DOI’s acknowledgment process under 25 C.F.R 83, particularly section 83.4(d), 

improperly restricts the Band’s ability to seek redress of a grievance under the Petition Clause to 

obtain the rights and benefits associated with being recognized.  See U.S. Const. amend. I 

(“Congress shall make no law . . . abridging . . . the right of the people . . . to petition the 

Government for a redress of grievances.”).  The Band has at least two constitutionally protected 

interests in being federally recognized.   

1. Previously Denied Petitioners Should Be Able to Utilize the Baseline Approach 

First, the Band—and potentially other petitioners denied recognition under the previous 

regulations9—has been denied the constitutionally-guaranteed minimum standard of due process 

when it has no opportunity to show it can satisfy the more objective, transparent, and petitioner-

friendly standards promulgated in the 2015 Final Rule.  A positive determination under the Part 

83 process by the federal government is a “prerequisite to the protection, services, and benefits of 

the Federal Government” available to tribes and, according to 2015 DOI Policy Guidance, the only 

avenue for a tribe to be federally recognized as of 2015.  25 C.F.R. § 83.2(a); 80 Fed. Reg. at 

37,539.  In short, the Band was forced to wait twenty-six years for a negative decision under a 

“broken,” unclear and subjective recognition criteria.  Then, in 2015, when the process was 

 

9 There have been thirty-four petitions denied under either the original Part 83 acknowledgement 

regulations or the 1994 regulations from 1981 to 2019.  See BUREAU OF INDIAN AFFAIRS, 

https://www.bia.gov/as-ia/ofa/petitions-resolved/denied.  
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supposedly improved to make the petitioning process fairer, only those petitioners whose petitions 

have not yet been decided could supplement their petition and receive the benefit of a recognition 

process that DOI touted as more fair, transparent and objective.  The result is that the Band is 

permanently barred from ever being recognized by DOI as a sovereign Indian tribe even though it 

was a signatory on two valid treaties with the United States. 

The 2015 Final Rule reflects a substantively more relaxed and uniform standard than the 

previous criteria.  See ECF No. 40 at 18-19.  Most importantly, the DOI codified a “baseline” 

evidentiary standard: “Evidence or methodology that the Department found sufficient to satisfy 

any particular criterion in a previous decision will be sufficient to satisfy the criteria for a present 

petitioner.”  80 Fed. Reg. 37,862 at 37,889 (July 1, 2015) (“Final Part 83 Rule”) (AR0000865–99) 

(25 C.F.R. § 83.10(a)(4)).  DOI added this baseline approach to “promote consistency” after 

recognizing that “the previous rule was criticized as inconsistent and unpredictable.”10  Highlights 

of the Final Federal Acknowledgement Rule (25 CFR 83), Bureau of Indian Affairs (June 29, 

2015), available at http://www.bia.gov/sites/bia.gov/files/assets/as-ia/pdf/idc1-030769.pdf. 

The 2015 Final Rule also added several clarifying statements about its substantive criterion 

that DOI claims did not change the substance of the standards, but as this Court recognized, there 

were “substantive changes.”  ECF No. 40 at 18-19 (“The agency’s insistence that the Final Rule 

ushered in no substantive changes is belied by its own description of the amendments it 

implemented.”); Chinook Indian Nation, 2020 WL 128563, at *8 (“DOI also tries to gloss over 

other important changes to the substantive criteria . . . These are significant revisions that could 

 

10 See, e.g., AR0000364 at 5 (over time, “every successful petition require[ed] an increasing level 

of detail with no quarter given for so called gaps in documentation to prove continuous existence” 

and for no basis, “the documentary burden increased and the flexibility decreased over time”; 

citing as an example that in 1980 the first tribe was acknowledged with a 78 page determination 

whereas a positive determination in 2010 contained a 229 page analysis). 
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prove dispositive for some re-petitioners”).11  And if the Band knew about the “clarifying” 

requirements when submitting its petition, it certainly would have changed what evidence the Band 

emphasized, searched for, and produced to satisfy each criterion.   

DOI’s purpose in adding these procedural improvements necessarily undercuts DOI’s 

argument that the prior recognition process was sufficient in the 2015 Final Rule.  See ECF No. 

40 at 19 (“The Department did not equivocate when it reiterated that the purpose of the reforms 

was to address the ‘broken’ nature of the pre-2015 process – the process under which plaintiff was 

denied recognition.”).  To be sure, the 2015 Final Rule provides an opportunity without penalty 

for petitioners who originally applied under the 1994 regulations but whose petitions were still 

pending to “supplement” their petitions under the 2015 amendments.  See 25 CFR § 83.7(c).  If 

the pre-existing “procedural safeguards” were sufficient, as DOI contended in its summary 

judgment briefing, there would be no need to supplement currently pending petitions.   

DOI claims in its Proposed Rule that the 2015 Final Rule merely “codif[ied]” an already 

existing “baseline approach” that the BIA had utilized in determining petitions, including 

Plaintiff’s petition, from 1978 to 2015.  Compare ECF No. 30 at 17 (DOI Opp. to MSJ) with 80 

Fed. Reg. at 37,865 (amended Part 83 process “works to ensure consistent application across time 

. . . Petitioning groups ought not face criteria that are interpreted more narrowly”).  But in practice 

no petitioner was aware, or could have been aware, that it could cite to previous, positive 

determinations as dispositive evidence of satisfying any criterion.  Prior to 2015, the DOI never 

shared with the Band or any other petitioner that it was utilizing a baseline approach.  It never 

 

11 DOI’s claim that the Part 83 criteria did not substantively change is further undermined by the 

2015 Final Rule’s express statements.  See 80 Fed. Reg. at 37,865 (admitting that although the 

Final Rule seeks to “minimize[] changes to the criteria,” it does “add certain categories of 

evidence” for consideration that BIA did not consider previously).   
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informed the Band that, as a petitioner, it could rely on—or point DOI to—past determinations as 

a standard to meet the required criteria for recognition.  See Band’s Statement of Material Facts 

(“SMF”) ¶ 59; Exhibit 1 (Declaration of Band Chairman Bruce Hamlin) ¶ 16.  The Band did not 

have notice regarding what factors comprised the baseline approach and what evidentiary weight 

each baseline factor was assigned until nine years after DOI’s final determination on its petition.   

One example of a criterion that DOI claims it merely “codif[ied]” in the 2015 Final Rule 

is the “Descent” criterion (25 CFR § 83.11(e)) – one of the three criteria DOI concluded the Band 

did not meet in its 2006 Final Determination.  In the 2015 Final Rule, DOI explained that criterion 

(e) requires a showing that at least 80 percent of a petitioning tribe’s membership descends from 

a historical tribe.  Although the final rule did not expressly include the 80 percent requirement, 

DOI stated that this threshold “was not intended to be a change in policy; it merely attempted to 

codify this existing Departmental practice.”  The 80-percent threshold is not disclosed anywhere 

in the law or in the Part 83 process, nor was it ever known to the Band while its petition was being 

reviewed.12  In its 2006 final determination of the Band’s petition, DOI determined that some Band 

members were enrolled as members of another local tribe and could not be counted as Burt Lake 

members and, as a result, only 68% of its members could trace their ancestry back to the original 

historical tribe.  See 71 Fed. Reg. 57,995, 57,996 (Oct. 2, 2006) (BIA Final Determination).  The 

 

12 This is just one of several internally developed standards that BIA attempted to codify in the 

2015 Final Rule (1) that prior petitioners were not aware of and (2) without proper notice and 

opportunity to be heard by stakeholders in violation of the APA.  See, e.g., 80 Fed. Reg. at 37,863 

(June 1, 2015) (“This rule clarifies the criteria by codifying past Departmental practice in 

implementing the criteria. An overriding purpose for codification is to address assertions of 

arbitrariness and ensure consistency.”), id. at 37,871 (“This rule clarifies the criteria by codifying 

past Departmental practice in implementing the criteria.”). 
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2006 Final Determination did not mention any 80-percent threshold.  See id.13  Burt Lake had no 

knowledge that there was this “baseline” standard until well after their petition was denied and, as 

a result, Burt Lake was denied an opportunity to correct its membership rolls before and after its 

negative determination.  SMF ¶ 59.  Of course, had the Band knew of this threshold, it would have 

made whatever changes necessary to ensure satisfaction.   

Moreover, DOI will be imminently issuing a determination as to the only remaining 

Michigan tribe still under active consideration by “Thursday, February 9, 2023, or before.”  See 

BUREAU OF INDIAN AFFAIRS, Petition No. 146 (October 2022 Letter of Extension), 

https://www.bia.gov/as-ia/ofa/146-grrvbd.  The Grand River Bands assert that it too were 

signatories to the 1836 Treaty of Washington and the 1855 Treaty of Detroit,14 the two treaties in 

which the United States promised the Burt Lake Band (and other Ottawa and Chippewa tribes) 

communal land-bases and payments.  See SMF ¶¶ 7–20.  If the Grand River Bands’ petition is 

granted in early 2023 and it becomes federally recognized, the Burt Lake Band should be permitted 

to utilize BIA’s findings to show it can meet a criteria based on a similar standard or conclusion 

as part of the new baseline approach, if the Band believes that BIA’s conclusions in that positive 

decision are applicable.   

 

13 In fact, DOI concluded that the Band’s membership in its original petition contained one family 

that originally came from Canada in the 19th century and also that a number of its members were 

simultaneously enrolled in a federally recognized neighboring tribe called the Little Traverse Bay 

Band (LTBB).  See id.  Under the reformed Part 83 process, however, consideration of historical 

context and a baseline standard would reveal that DOI previously imposed “unrealistic, impossible 

standards” that do not reflect “basic, well-established anthropological principles” such as that no 

tribe “remains perfectly constant in terms of its membership.”  AR0001850 at 1868 (describing 

that the one Band-enrolled family from Canada “bec[a]me “deeply integrated . . . over the 100 

years since their migration to Michigan” and other members enrolled in the LTBB solely “to obtain 

badly needed health services”). 
14 See GRAND RIVER BANDS, Federal Recognition, https://www.grandriverbands.com/federal-

recognition/. 
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2. A Permanent Ban Prohibits Consideration of Material, New Evidence 

The Band also does not have a meaningful opportunity to develop and present additional 

evidence that would materially alter the merits of its petition and demonstrate that DOI’s 

determination based on three subjective criterion was erroneous.  A “one and done” rule that 

precludes tribes from submitting material, new evidence to address DOI’s denial of its petition 

constitutes a fundamental denial of due process.  This is uniquely true for Indian acknowledgment 

process where obtaining documentation and evidence can be incredibly challenging and 

burdensome. 

DOI has argued, and even includes in its April 2022 proposed rule, that “a denied petitioner 

alleging an APA, constitutional, or other violation in its final determination had the opportunity to 

seek judicial review” and a re-petitioning avenue should not be a “substitute for a timely APA 

claim.”  87 Fed. Reg. at 24,911.  But this makes no sense: had the Band appealed the Final 

Determination in 2006, there would not have been any occasion for the Band to provide new facts 

and evidence, nor present facts to satisfy this secret “baseline approach.”  Without knowledge of 

a baseline approach, or the ability to utilize that approach, only re-petitioning under the revised 

process would provide an adequate review of its original denial.   

By way of an important example, the Burt Lake Band would now—if permitted 

reconsideration under the improved process—expressly rely on BIA’s prior, positive 

determinations, such as to the Huron Potawatomi (“HPI”) in 1995, to satisfy criterion that DOI 

said the Band did not meet.  Specifically, when DOI acknowledged the HPI, it relied on records 

that the HPI used treaty payments to purchase lands and place them in trust forever to the Governor 

of Michigan.  See SMF ¶ 73.  This land is today the Pine Creek Reservation.  Id. ¶ 74.  The 120-

acre settlement has remained exempt from property taxes in Calhoun County, Michigan since its 

establishment and it has served as a geographical focal point for its community ever since.  Id. ¶¶ 
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75–76.  DOI concluded that the HPI satisfied the distinct community and political influence criteria 

—two criteria the Burt Lake Band did not meet—because from “1864 to 1960, the [HPI] 

maintained a distinct community [because] a majority of the Band established endogamous 

marriages, spoke Potawatomi, and lived in or near the Pine Creek settlement,” (Exhibit 9 at 34), 

and “from 1934 to 1970, the leadership was by a committee closely associated . . . on the Pine 

Creek reservation.”  60 Fed. Reg. 66,315, 66,315 (Dec. 21, 1995) (emphasis added).    

By contrast, the trust deed conveying HPI’s lands to the State of Michigan is identical to 

Burt Lake Band’s trust deeds to the Governor of Michigan, however, unlike the Pine Creek 

Reservation, the local officials unlawfully determined the Band’s lands were taxable, fell out of 

trust and subsequently stolen from the Band in the “Burn Out.”  See SMF ¶¶ 25–28; ECF No. 27-

1 at 44–45.  The Band had no permanent lands on which to build its community and purportedly 

did not meet the political authority criterion because the Band could not identify sufficient 

evidence of political organization from 1934 to the present.  See SMF ¶¶ 42, 57.  It defies credulity 

that DOI could reach the same conclusion as to the Band if it were to consider the Band’s updated 

petition under this codified baseline standard, especially when it is required to “apply these criteria 

in context with the history, regional differences, culture, and social organization of the petitioner,” 

and “take into account the limitations inherent in demonstrating historical existence of community 

and political influence or authority.”  25 C.F.R. § 83.10(b). 

Since receiving its negative determination in 2006, the Band has also identified additional 

evidence that would demonstrate the Band can satisfy all seven criteria in the Part 83 

acknowledgment process. First, the Band can now meet and far exceed the now “codified” 80% 

membership descent threshold that it did not meet in 2006, which led to BIA concluding that it failed 
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to satisfy the “descent” criterion (§ 83(e)).  See ECF No. 11 ¶ 114; SMF ¶ 66; Exhibit 1 ¶ 11 

(Declaration of Band Chairman Bruce Hamlin); Exhibit 8 (2022 Band Membership Roll).   

Second, material evidence to the remaining two criteria that were not met—the “distinct 

community” and “political authority” criterion, 25 C.F.R. § 83.11(b), (c)—was created years after 

the Final Determination.  In September 2012, the Little Traverse Bay Band (“LTBB”) Tribal 

Council issued a resolution declaring that (1) the Band “continues to exist as a distinct Tribal 

entity” despite living in such close proximity to LTBB and (2) “[f]undamental justice requires 

reaffirmation of the status of that Burt Lake Band of Ottawa and Chippewa Indians as a federally 

recognized Indian Tribe.”  SMF ¶ 63 (citing Exhibit 7 at 2); see also ECF No. 27-1 at 26.  This is 

significant, if not dispositive, because the LTBB was opposed to the Band’s petition for 

acknowledgement during its pendency,15 and DOI, in denying the Band’s Part 83 application, 

concluded that the Band’s “core social community . . . is [not] distinct from this greater Burt Lake 

community,” which is “composed predominantly of members of a federally recognized tribe, the 

[LTBB], and members of the BLB petitioner.”  71 Fed. Reg. at 57995; see also Exhibit 4 at page 

110 of 223 (2006 BIA Final Determination)16 (concluding that the Band did not meet the “political 

authority” criterion, in part, because “[t]he members of the non-core families are more likely to 

consult with non-BLB members of their families in older generations who belong to LTBB.”).17  

 

15 See Burt Lake Band of Ottawa and Chippewa Indians v. Norton et al, No. 1:01-cv-00703-RWR 

(D.D.C. April 12, 2002) (Dkt. No. 49) (Little Traverse Bay’s Motion For Leave to File Brief In 

Support of Federal Defendants’ Motion to Dismiss and In Opposition to Plaintiff’s Motion for 

Summary Judgment). 

16 The pagination reflects the page identifier in the lower right-hand corner of the page. 

17 See also Stand Up for California! v. United States Dep’t of Interior, 879 F.3d 1177, 1182, 1186 

(D.C. Cir. 2017) (“Nothing suggests that Congress precluded the possibility of holding dual tribal 

identities; one based on cultural or genealogical ties and another on residency. . . .”).   
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3. A Permanent Ban on Repetitioning Forecloses Any Other Avenue of 

Acknowledgment on the Flawed Logic that the Reformed Part 83 Process is 

Improved 

A total ban on re-petitioning also puts previously denied petitioners in a catch-22 by 

prohibiting them from utilizing any other “process” to acknowledge an Indian Tribe.  DOI itself 

concedes this.  In its 2015 Final Rule, the agency issued policy guidance that stated: 

Having worked hard to make the Part 83 process more transparent, timely and 

efficient, while maintaining Part 83’s fairness, rigor, and integrity, DOI has decided 

that, in light of these reforms to improve the Part 83 process, that process 

should be the only method utilized by DOI to acknowledge an Indian Tribe in 

the contiguous 48 states. . . . No group should be denied access to other 

mechanisms if the only administrative avenue available to them is widely 

considered “broken.” Thus, this policy guidance is contingent on the 

Department’s ability to implement Part 83, as reformed. 

80 Fed. Reg. at 37,539 (AR0009834–35) (emphasis added).  This Court acknowledged this fact 

and took exception to limiting the mechanisms for acknowledgement.  See also ECF No. 40 at 18 

(“[T]he reason the agency proposed the Final Rule was because the old system was, as the agency 

admitted, ‘broken’ and, contrary to defendants’ assertions, the changes it implemented were 

significant. . . . Indeed, the reforms were so substantial that the agency issued policy guidance on 

the same day the Final Rule was adopted, declaring the Part 83 process to be the sole means of 

granting tribal recognition.”).  If the Part 83 process is “the only method” for tribal recognition, 

the Band’s prospect for reaffirmation is terminated by this ban. 

4. Permanent Ban on Re-petitioning Nullifies the Band’s Treaty Rights 

Finally, DOI’s permanent ban constitutes a violation of the Band’s treaty rights, and 

nullifies supreme law of the land.  By permanently prohibiting the Band from re-petitioning for 

federal acknowledgment, the Band will forever be a non-sovereign Indian group.  The Band is an 

undisputed signatory to two related treaties with the United States in which the federal government 

acknowledged its sovereignty, promised it lands to continue its existence independently, and 
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guaranteed fishing and hunting rights.  See SMF ¶¶ 7–23.  While the government never made good 

on the land-related promises in those treaties (id. ¶¶ 20, 22), DOI’s permanent ban unlawfully 

terminates Congress’ promises to the Band and eliminates the Band’s ability to invoke these 

treaties as proof of its sovereignty.   

DOI does not have the legal authority to terminate a tribe that has been acknowledged by 

an Act of Congress.  See United States v. Dion, 476 U.S. 734, 738–39 (1986) (“We have required 

that Congress’ intention to abrogate Indian treaty rights be clear and plain . . . Indian treaty rights 

are too fundamental to be easily cast aside.”); Washington v. Washington Commercial Passenger 

Fishing Vessel Assn., 443 U.S. 658, 690 (1979) (“Absent explicit statutory language, we have been 

extremely reluctant to find congressional abrogation of treaty rights . . .”); Cherokee Nation of 

Okla. v. Norton, 389 F.3d 1074, 1079 (10th Cir. 2004) (“We do not afford any deference to the 

DOI’s position on this issue because Congress did not give it the discretion to administer those 

treaties and agreements.”); United States v. State of Wash., 641 F.2d 1368, 1371 (9th Cir. 1981) 

(“[DOI] cannot under any circumstances abrogate an Indian treaty directly or indirectly. Only 

Congress can abrogate a treaty, and only by making absolutely clear its intention to do so.”).  In 

sum, DOI is terminating the validity of treaties made by Congress without legal authority. 

B. A Repetitioning Ban Violates the Band’s Equal Protection Rights (Count VI) 

“To prevail on an equal protection claim, the plaintiff must show that the government has 

treated it differently from a similarly situated party and that the government’s explanation for the 

differing treatment ‘does not satisfy the relevant level of scrutiny.’” Muwekma Ohlone Tribe v. 

Salazar, 708 F.3d 209, 215 (D.C. Cir. 2013) (internal citation omitted).  Under the rational basis 

test, there must be “a rational relationship between the disparity of treatment and some legitimate 

governmental purpose.”  Heller v. Doe by Doe, 509 U.S. 312, 320 (1993). 
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Here, there is no legitimate or rational basis for the government’s discriminatory treatment 

of the Band from at least two similarly situated classes: (1) Part 83 petitioners that can satisfy the 

criteria under the 2015 improved, uniform recognition process, and (2) federally recognized 

Ottawa and Chippewa tribes that were treaty signatories to the same treaties as the Burt Lake Band. 

1. Petitioners Denied Under Older, “Broken” Process Are Deprived Equal Treatment 

First, there can be no rational justification for a total ban on re-petitioning that prevents a 

previously denied petitioner, like the Band, from attempting to satisfy the Part 83 process (as 

amended in 2015) under a more consistent, transparent, and improved process like similarly 

situated tribes with active petitions still can.  Current petitioners have the opportunity to 

“supplement” their petitions with evidence or argument to avail themselves of the baseline 

approach or other changes; the previously denied petitioners do not.  See supra at Section I.B.   

There is no justification that can support this disparate treatment of previously denied 

petitioners and current petitioners, especially where the expressly stated purpose of the 2015 

amendments will never change.  To be sure, this Court has already reached this conclusion, albeit 

under a different legal framework: 

Since the baseline approach was incorporated specifically because previously-

denied petitioners were treated inconsistently before 2015, . . . the only way for 

previously-denied petitioners to get “fair” and “consistent” results would be by 

allowing them to re-petition. 

ECF No. 40 at 19–20 (emphasis added); id. (“One cannot square the promise that ‘[n]o group 

should be denied access to other mechanisms if the only administrative avenue available to them 

is widely considered ‘broken’” with depriving Tribes that were denied recognition under the old 

system of any opportunity to re-petition and to seek to satisfy the new criterion.”).  The Chinook 

court also reached the exact same conclusion: “There is no reason why new petitioners should be 
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entitled to this ‘consistency’ while past petitioners are not.” Chinook Indian Nation, 2020 WL 

128563, at *8.   

DOI states in its Proposed Rule that no repetitioning avenue is warranted because “its 

previous negative final determinations are substantively sound.”  87 Fed. Reg at 24910.  But even 

the D.C. Circuit and BIA’s former officials have called this into question, citing “significant 

concerns about both the length and integrity of this [Part 83] process”: 

One would hope, given the significant amount of resources required to navigate this 

bureaucratic morass, that the process itself would at least be sound. But the process 

has been criticized—including by a Government Accounting Office report—for its 

“lack of transparency,” for the regulations' “vague[ness],” and for the “improper[ ] 

influence” that gaming concerns exert on the agency. What’s more, it seems the 

vast majority of tribes that were already federally acknowledged would be 

unable to meet the current Part 83 standards.  

Mackinac Tribe v. Jewell, 829 F.3d 754, 760 (D.C. Cir. 2016) (Brown, J., concurring) (citing Harry 

S. Jackson III, The Incomplete Loom: Exploring the Checkered Past and Present of American 

Indian Sovereignty, 64 Rutgers L. Rev. 471, 507 (2012)) (“During the 2010 Annual Conference 

of the National Congress of American Indians (“NCAI”), the BIA recognized that ‘72% of . . . 

currently recognized federal tribes could not successfully go through the [Federal 

Acknowledgment] process as it is being administered today.’ Given the extreme barrier the 

[Part 83 process] has become, the BIA has reviewed proposed changes to the current process and 

recognized a need to streamline the requirements.”); see also ECF No. 40 at 15 (DOI noted in its 

2014 proposed Part 83 regulations, “of the 566 federally recognized Tribes, only seventeen had 

have been recognized through the Part 83 process; ‘far more Tribes have been through 

Congressional action.’ JA588 at AR0005529.”).   

 The ban on re-petitioning would terminate the Burt Lake Band as an Indian tribe, erasing 

the history that its current members cling to, simply because it applied too early, under a less 

objective regime or did not identify or obtain new evidence within DOI’s timeframe.  The Band 
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deserves equal treatment by being able to demonstrate it can satisfy the reformed Part 83 process 

with its baseline standard. 

2. A Total Ban Cements Unequal Treatment and Voiding of Treaty Rights 

Compared to All Other Treaty Signatories Recognized as Sovereign Tribes 

The Burt Lake Band is also being treated differently than the other historic Michigan tribes 

that were recognized based on past treaties with the United States for no logical reason in violation 

of its Equal Protection rights.  Permanently prohibiting the Burt Lake Band from receiving federal 

acknowledgment would abrogate two valid treaties it signed with the United States that must be 

treated as “supreme law of the land.”  U.S. Constitution, Art. VI.  As detailed in the Statement of 

Material Facts, each historic Michigan tribe that signed treaties with the United States (including 

the same treaties the Band signed) have all since been federally recognized (or reaffirmed) – except 

for the Band.  See SMF ¶¶ 67–88.  

The Burt Lake Band signed two related treaties—alongside other historic Ottawa and 

Chippewa bands (“1836 Treaty Tribe”)—with the United States containing promises for land.  

First, in 1836, a nonexistent confederation of Indian tribes referred to as “Ottawa & Chippewa 

Tribe of Indians” agreed to cede approximately 14 million acres of land in Michigan to the federal 

government.  SMF ¶ 7.  In exchange, the United States agreed to make annuity payments to the 

separate tribes for a period of 20 years.  Id. (citing 7 Stat. 491 (1836)).18  Specific to the Band, the 

federal government promised 1,000 acres of communal land “on the Cheboigan” Lake to be chosen 

by its Chief, Chingassimo.  Id. ¶¶ 7–8.  The Band reserved a 1,000 acre settlement at Colonial 

 

18 As discussed supra, the Band used these annuity payments to purchase lands between 1845 to 

1850 within the 1000- acre reserve secured in the Treaty of Washington and conveyed them to the 

Governor of Michigan to be held in trust for its benefit forever; however, local officials ultimately 

deemed the lands taxable and non-trust lands.  The lands were ultimately stolen in the Burn Out 

of 1900 by a timber baron who paid for the lands in a tax sale.  See SMF ¶¶ 9–14, 24–28. 
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Point (a peninsula on Burt Lake) where the Band’s village was already located, however, the 

government never surveyed and recorded the selection in a timely manner, and it was eventually 

bought up by non-Indian settlers.  Id. ¶ 9.    

Twenty years later, the 1836 Treaty Tribes negotiated a second treaty (the Treaty of 

Detroit) in an attempt to rectify the issues in the 1836 Treaty.  See id. ¶ 15; United States v. State 

of Mich., 471 F. Supp. 192, 242 (W.D. Mich. 1979) (“From the Indians’ perspective, the period 

between the two treaties was marked by dissatisfaction with the government's implementation of 

the earlier treaty” and Senate amendments as to the duration of the reserves created in the first 

treaty “created apprehension and uncertainty”).  On July 31, 1855, each original Treaty Tribe 

signed a treaty with the United States except for the Burt Lake Band.   SMF ¶ 15.   

Joseph Assagon, the delegate for the Band and a lead negotiator for the Ottawas, was the 

only Indian representative who refused to consent to the treaty because the Burt Lake Band wanted 

cash, not land, weary of the false promises by the United States in the 1836 Treaty of Washington.  

Id. ¶ 16.  As a result, neither Assagon nor the Band’s chief signed the Treaty in July 1855 and 

returned home to consult with their members.  Id.  U.S. officials then returned in 1856 with 

amendments to the treaty that provided the Burt Lake Band with two townships adjoining Indian 

Village – the area held in trust for the Band by the Governor of Michigan.  Id. ¶ 17.  The Band’s 

representatives subsequently signed the Treaty for the Band separate from the other tribes.  See id.  

Unfortunately, once again, the lands promised near their settlement were never set aside for the 

Band’s benefit and sold to non-Indian settlers.  Id. ¶ 20.  

Article five of the Treaty of Detroit intended to “dissolv[e]” the fictitious confederation of 

Ottawa and Chippewas, which was later incorrectly interpreted by federal officials as a way to 

“terminate[]” tribal relations and trust obligations owed to these Indians once the annuity payments 
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were complete.  Id. ¶ 21.  This interpretation was ultimately used against many of these tribes, 

which led to their neglect and land deprivation, but the law is clear that the government’s 

relationship with these sovereign Indian signatories remains valid today.19  Read correctly, 

however, the dissolution language should not have ever applied to the Burt Lake Band anyway.  

The result of Joseph Assagon’s delay in signing the Treaty “was that the Burt Lake band came 

under the treaty independent of the other bands.”  Id. ¶ 18 (citing Exhibit 2 at 34-35 (“Burt Lake 

remained apart, regarding themselves as a sovereign unit and signing the treaty as one a year 

later”), id. at 40–58 (“The refusal of As-sa-gon to sign the Treaty of 1855 . . . demonstrated the 

considerable independence of the Burt Lake people within the Ottawa confederation”)).  In sum, 

the United States has twice promised lands to the Burt Lake Band specifically through treaties that 

remain in effect today, but has never delivered on that promise in the treaties.   

The Band has been treated differently in terms of federal re-affirmation than every other 

signatory to these historic treaties.  Today, there are twelve federally recognized Indian tribes 

located in Michigan – each of these tribes were federally acknowledged (or re-affirmed) through 

different methods, including the Indian Reorganization Act (IRA), Part 83 and Congressional 

action.  See id. ¶ 67.  Each of the twelve tribes were signatories to at least one treaty with the 

 

19 This principle has been affirmed by the Sixth Circuit: 

In 1872, then-Secretary of the Interior, Columbus Delano, improperly severed the 

government-to-government relationship between the Band and the United States, 

ceasing to treat the Band as a federally recognized tribe. This occurred because the 

Secretary had misread the 1855 Treaty of Detroit, 10 Stat. 591.  Following 

termination of the relationship, the Band experienced increasing poverty, loss of 

land base and depletion of the resources of its community. Between 1872 and 1980, 

the Band continually sought to regain its status as a federally recognized tribe.  

Grand Traverse Band, 369 F.3d at 961; Little Traverse Bay Bands of Odawa Indians v. Whitmer, 

998 F.3d 269, 277 (6th Cir. 2021), cert. denied 142 S. Ct. 1206 (2022) (“After Congress ratified 

the Treaty, the federal government poorly implemented the Treaty's provisions.”).   
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United States – many of which are bands that signed the Treaty of Washington and Treaty of 

Detroit –  in which the United States promised them communal land-bases.  Id. ¶¶ 67–87.  In each 

acknowledging act (a BIA final determination or a Congressional act), the federal government 

relied heavily on the fact that these tribes are historic groups that the United States previously 

recognized as sovereign nations to which it either granted, or promised, land.  See id.   

In fact, when the Grand Traverse Band (which was a landless tribe who similarly had its 

1930s IRA petition ignored, like the Band) became the first tribe recognized under the Part 83 

process in 1980, the United States immediately acted to purchase land for the group and placed it 

in trust forever.  See id. ¶ 83–84.  In 1986, the State of Michigan officially recognized ten historic 

Indian tribes, including the Burt Lake Band.  See id. ¶ 87–88.  Each of the historic, state-recognized 

tribes that signed treaties with the United States has been subsequently federally recognized (both 

before and subsequent to this decree) except Burt Lake Band.  See id.  

To further illustrate this disparate treatment, consider the fishing rights that are presently 

guaranteed in the 1836 Treaty of Washington that the United States promised the Burt Lake Band, 

as an 1836 Treaty Tribe.  See United States v. State of Mich., 471 F. Supp. 192, 216 (W.D. Mich. 

1979) (“I am compelled to conclude that the Ottawa and Chippewa Indians, and the plaintiff tribes 

as their successors, reserved an aboriginal right to fish in the waters of the Great Lakes ceded by 

the Treaty of 1836.”).  How can the United States protect and provide some sovereign-based rights 

to the Band today, but continue to deny the other rights and benefits reflected in that treaty, which 

would both confirm the Band’s sovereignty in making the treaty and grant the Band the lands it 

was promised to continue to exist as an independent sovereign group?  The United States 

acknowledges and provides all of these benefits to every other signatory and historic Michigan 

tribe, but the Burt Lake Band.  
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DOI’s unequal treatment, perpetuated by the ban on re-petitioning, violates these treaties.  

See United States v. Dion, 476 U.S. 734, 738–39 (1986) (“We have required that Congress' 

intention to abrogate Indian treaty rights be clear and plain . . . Indian treaty rights are too 

fundamental to be easily.”); Washington v. Washington Commercial Passenger Fishing Vessel 

Assn., 443 U.S. 658, 690 (1979) (“Absent explicit statutory language, we have been extremely 

reluctant to find congressional abrogation of treaty rights . . .”).   

After this Court’s MSJ Order in March 2020, one of the most significant Indian treaty 

rights decisions was issued by the Supreme Court in McGirt v. Oklahoma, 140 S. Ct. 2452 (U.S. 

July 9, 2020).  The Supreme Court ruled in McGirt that “treaty rights are to be construed in favor, 

not against, tribal rights,” and in doing so, declared lands that were originally reserved for the 

Creek Indians pursuant to a nearly 200-year old treaty, but were never fully preserved for them, to 

be Indian territory: 

What are we to make of the federal government’s repeated treaty promises that the land 

would be “solemnly guaranteed to the Creek Indians,” that it would be a “permanent 

home,” “forever set apart,” in which the Creek would be “secured in the unrestricted right 

of self-government?” What about Congress’s repeated references to a “Creek reservation” 

in its statutes? No one doubts that this kind of language normally suffices to establish a 

federal reservation. So, what could possibly make this case different? 

      *** 

The federal government promised the Creek a reservation in perpetuity. Over time, 

Congress has diminished that reservation. It has sometimes restricted and other times 

expanded the Tribe’s authority. But Congress has never withdrawn the promised 

reservation. As a result, many of the arguments before us today follow a sadly familiar 

pattern. Yes, promises were made, but the price of keeping them has become too great, 

so now we should just cast a blind eye. We reject that thinking. If Congress wishes to 

withdraw its promises, it must say so. Unlawful acts, performed long enough and with 

sufficient vigor, are never enough to amend the law. To hold otherwise would be to 

elevate the most brazen and longstanding injustices over the law, both rewarding 

wrong and failing those in the right. 

Id. at 2482 (emphasis added). 
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The Supreme Court's unequivocal reading of Native American treaty rights is equally 

applicable here.  Indeed, the Supreme Court expressly considered that their “holding might be used 

by other tribes to vindicate similar treaty promises.”  Id. at 2479.  As in McGirt, the federal 

government promised Burt Lake Band a reservation in perpetuity in the 1836 Treaty of 

Washington and further set aside land for the Band specifically in the Treaty of Detroit – only to 

have each promise broken.  But the Band’s quest for a permanent reservation is not at issue in this 

litigation – the Band simply wants the federal government to acknowledge its rights under the 

existence and validity of these treaties through federal recognition, just as it has done for every 

other signatory. 

Moreover, had the federal government not broken its treaty promises to the Band for a 

communal home near Indian Village on Burt Lake, it is almost certain—based on the history of 

other tribes—that the Band would have been organized in 1934 and/or acknowledged through the 

Part 83 process.  And, of course, while such speculation is not for this Court, what is critical to 

understand is that the Burt Lake Band has been deprived federal recognition, and treated unequally, 

because of the unique injustices it has experienced.  ECF No. 20 at 2 (“The complaint sets out a 

rather remarkable and undisputed history of inaction.”).   

At each turn, the Burt Lake Band has been uniquely deprived of the rights and privileges 

owed to it through these treaties that has led to the federal government refusal to recognize and 

honor its treaty promises.  To briefly summarize this century-long story following the 

government’s broken treaty promises: 

• A timber baron bought up the Band’s lands that were held in trust by the Governor of 

Michigan once local officials believed them to have fallen out of trust and then the 

Band was forcibly, violently and unlawfully removed from its lands by local law 

enforcement causing members to disperse from their ancient home in the “Burn Out” 

of 1900; 
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• The United States represented the Band to reclaim its lands from the Burn Out in a 

federal court action in 1911, explicitly recognizing the Band as under the care of the 

United States government; however, the district judge in 1917 improperly concluded 

that the “Federal Government abandoned and relinquished all right of guardianship 

over these Indians” in the Treaty of Detroit that “dissolved” their tribal status;20  

• Due to its landless status and dispersed community, the Burt Lake Band’s 1934 petition 

to organize under the Indian Reorganization Act (IRA) was deliberately ignored due to 

lack of funds and unanswered to this day, despite internal BIA officials agreeing the 

Band fell within the scope of the IRA;   

• Pursuant to the Indian Claims Limitation Act of 1982, the BIA published a list of pre-

1966 Indian claims for which tribes could recover monies for injury or loss of lands. In 

it, BIA listed Claim F60474-003: a claim for “Cheboygan Band Land” lost due to a 

“tax forfeiture.”  Even after the Part 83 process was created, the government recognized 

that the Band’s communal lands were violently and unlawfully stolen from them in the 

Burn Out of 1900; and 

• In the Michigan Land Claims Settlement Act, Congress acknowledged the Band as the 

only Indian tribe who had been deprived the promises made by the United States but 

was not federally recognized; Congress set aside funds for the Band due to the loss of 

lands it was promised through these treaties.  

See SMF ¶¶ 24–58.  

Each injustice and broken promise have built on top of the other, and DOI has failed to 

account for this unique pattern of wrongs by denying the Band federal acknowledgment (or at a 

minimum, by denying it the right to re-petition under the reformed Part 83 process).  See McGirt, 

140 S. Ct at 2482 (ignoring treaty rights is “both rewarding wrong and failing those in the right”).  

In fact, DOI not only fails to account for its tortured history, but it overtly punishes the Band for 

the lack of strength in its present-day land-base, community and political structure, which are 

solely caused due to these injustices; in comparison, the other signatories eventually kept or 

received their lands and were rewarded with recognition through the IRA, Part 83 or congressional 

recognition.  See SMF ¶¶ 67–88; see also American Indian Policy Review Commission Final 

 

20 Of course, this is uniquely untrue for the Burt Lake Band which signed the Treaty of Detroit 

independently and not as part of the confederation that was purportedly dissolved.  SMF ¶ 18.   
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Report, Chap. 11, p. 463 (GPO 1977) (prior to the Part 83 process, recognition occurred as 

“accidents of history”). 

An “unrecognized” or “non-federally recognized” tribe is one with which the United States 

does not formally conduct government-to-government relations.  By permanently banning the Burt 

Lake Band from re-petitioning DOI is treating Burt Lake differently than every other historic 

Michigan tribe that did, at one time, conduct government-to-government relations with the United 

States through valid treaties still in existence today. 

III. An Injunction Is Necessary to Prevent an Unconstitutional Ban on Re-Petitioning  

Should this Court enter judgment in the Band’s favor on its constitutional claims, equitable 

relief is the only remedy that can satisfy the injustice of a total ban.  As the Supreme Court has 

explained: 

A plaintiff seeking a permanent injunction must satisfy a four-factor test before the 

Court may grant such relief.  A plaintiff must demonstrate: (1) that it has suffered 

an irreparable injury; (2) that remedies available at law, such as monetary damages, 

are inadequate to compensate for that injury; (3) that considering the balance of 

hardships between the plaintiff and defendant, a remedy in equity is warranted; and 

(4) that the public interest would not be disserved by a permanent injunction. 

Dist. Title v. Warren, 2015 U.S. Dist. LEXIS 153561, *28 (D.D.C. Nov. 13, 2015) (Berman 

Jackson, J.) (quoting Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 156–57 (2010)).  While 

the first element is recited in the past tense, the Supreme Court has recognized that it may include 

future harm.  See Monsanto, 561 U.S. at 162.  Here, all elements for injunctive relief are met. 

A. The Band Will Suffer Irreparable Injury from an Unconstitutional Ban on Re-

Petitioning 

“It has long been established that the loss of constitutional freedoms, ‘for even minimal 

periods of time, unquestionably constitutes irreparable injury.’”  Mills v. District of Columbia, 571 

F.3d 1304, 1312 (D.C. Cir. 2009) (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)); Davis v. 

District of Columbia, 158 F.3d 1342, 1346 (D.C. Cir. 1998) (there is “‘presumed availability of . . 
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. equitable relief against threatened invasions of constitutional interests’”); DynaLantic Corp. v. 

U.S. Dep't of Def., 885 F. Supp. 2d 237, 292 (D.D.C. 2012) (“Because DynaLantic succeeds on 

the merits of its as-applied constitutional equal protection claim, the Court finds this deprivation 

of Plaintiff's constitutional rights constitutes irreparable harm.”).   

In this case, Defendants have violated—and continue to violate—the Burt Lake Band’s due 

process and equal protection rights.  The Burt Lake Band incorporates by reference its prior 

summary judgment briefing and the argument above, which has “unquestionably” established 

irreparable harm.  See Mills, 571 F.3d at 1312; ECF No. 27-1 at 38–45; ECF No. 32 at 35–43. 

B. The Equities Strongly Favor the Band 

“To determine whether injunctive relief is appropriate, [a court] must balance the equities 

and hardships on both sides and must pay particular regard to whether such relief would further 

the public interest.”  Cobell v. Kempthorne, 455 F.3d 301, 315 (D.C. Cir. 2006) (internal citations 

omitted).  Here, that question is not even close. 

The equities tip heavily in the Band’s favor.  First, a total ban nullifies the validity of two 

treaties with the United States which recognized the Band as a sovereign entity.  See ECF No. 27-

1 at 4–8; supra at section II.A.4.  Because DOI has stated that the Part 83 process is the only 

available avenue left for federal recognition,21 a total ban would permanently nullify the import 

and validity of those treaties.  Thus, the injury the Band would suffer from this total ban being 

implemented again by DOI is catastrophic.  See Wright & Miller, 33 Fed. Prac. & Proc. Judicial 

Review § 8384 (2d ed.) (“A court does, however, have authority to order actions compelled by law 

over which the agency has no discretion.”); Am. Lands All. v. Norton, No. CIV.A. 00-2339 (RBW), 

 

21 See supra at 14 (quoting 80 Fed. Reg. at 37,539). 
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2004 WL 3246687, at *3 (D.D.C. June 2, 2004) (“A mere declaratory judgment without any 

injunctive relief would create the anomalous result of allowing the FWS to continue applying an 

invalid regulation . . . . Issuing a nationwide injunction in this situation is therefore called for.”); 

Am. School of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108 (1902) (courts have authority to 

issue injunctive relief where an official “violates the law to the injury of an individual”). 

Second, any hardship imposed by an injunction that would enjoin DOI from further 

considering or issuing a total re-petitioning ban is quite limited in scope and practical effect.  The 

only restriction such an order would have been simply prohibiting DOI from prohibiting all 

previously denied petitioners under the 1994 regulations from re-petitioning under the reformed 

2015 regulations.  Compliance with such an injunction still affords DOI broad discretion in its 

rulemaking to determine the shape or scope of a re-petitioning rule it chooses to propose, consider, 

and implement.  In other words, DOI still has the authority to propose the very same rule it did in 

2015—a limited re-petitioning avenue—when it was first tasked with reforming the Part 83 

process.22  In addition, such an order at this stage would not somehow set back DOI’s progress in 

terms of timing or rulemaking efforts when DOI has already completed a comprehensive note-

and-comment rulemaking process on a proposed rule to permit limited re-petitioning twice.  See 

87 Fed. Reg. 24,910 (considering, on remand, three potential options including two types of re-

petitioning).  In any event, DOI’s “glacial pace” it has taken to merely re-propose its total ban 

should not be given much consideration in this analysis.    

 

22  It appears extremely likely the total ban is what DOI intends to implement as a final rule given 

its decision (1) in 2015 to abandon its proposed limited re-petitioning avenue for a total ban, and 

then (2) to re-propose a total ban in 2022 after it had been vacated.  However, if DOI implemented 

something other than a complete prohibition on re-petitioning, then the injunction would be moot, 

and it would did not impact DOI’s exercise of rulemaking at all.   
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Third, as the Band has stated before, justice delayed is justice denied.  Absent an injunction, 

the excessive delay and lack of finality in this litigation will only continue.  With this Court’s 

summary judgment order, the Band believed it was taking one step closer to finally receiving its 

constitutionally guaranteed chance of proving, once and for all, that it satisfies the Part 83 criteria 

necessary for federal recognition.  The Band has tried to remain patient during this remand period 

to determine if DOI would voluntarily act in accordance with this Court’s order.  Now, however, 

the three-year remand will have only led to DOI reasserting the same illegal ban.  Injunctive relief 

would also serve to provide necessary guidance to DOI for its rulemaking and serve to expedite 

litigation surrounding this ban.  See supra at 12–13.  

Finally, based on the above, any further delay in finality should be considered carefully 

against the delays the Band has faced in attempting to receive recognition by this Federal 

Government.  The Band has been on the wrong side of injustice for more than a century, most 

notably, by having its lands violently stolen and destroyed in the “Burn Out” of 1900.  See SMF ¶ 

24–28.  The Burn Out and the loss of its land has led at every turn to the United States using both 

its land-deprived status and lack of records against Band, including by ignoring the Band’s 1934 

Indian Reorganization Act petition for 90 years and denying its 26-year pending application under 

a “broken” Part 83 process.  Id. at 47, 54–56; ECF No. 11-1 (Chairman Hamlin Sept. 21, 2015 

Letter to Pres. Obama).  See also Mackinac Tribe, 829 F.3d at 760 (“And the passage of time can 

ultimately preclude a tribe from obtaining necessary documentation, particularly when important 

tribal leaders “who may have been able to provide necessary first-hand information to federal 

investigators” die while the tribe’s petition is pending.”) (internal citation omitted); SMF ¶ 90 

(citing Exhibit 1 ¶ 14) (Band Elders who provided the history and documents used in the Band’s 

1978 Part 83 petition are now deceased).  
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C. An Injunction Will Serve the Public Interest  

It is axiomatic that granting a preliminary injunction to end an ongoing violation of the 

Constitution serves the public interest.  See, e.g., J.D. v. Azar, 925 F.3d 1291, 1337 (D.C. Cir. 

2019) (noting that the public has an interest in “maintaining procedures that comply with 

constitutional requirements”) (quoting Garza v. Hargan, 304 F. Supp. 3d 145, 159 (D.D.C. 2018)). 

Thus, an order preventing DOI from pursuing and implementing an unconstitutional ban that 

unfairly deprives previously denied petitioners a fair chance to be considered under an improved 

Part 83 process and illegally nullifies the Band’s treaties is enough to establish that an injunction 

is in the public interest here.  

In addition, absent a clear injunction regarding DOI’s rulemaking, it will only spawn 

duplicative litigation around the country, including by the Chinook Tribe,23 which also 

successfully obtained an order from a federal district court remanding the re-petitioning ban 

because it was arbitrary and capricious.  See Nat’l Mining Ass'n v. U.S. Army Corps of Eng'rs, 145 

F.3d 1399, 1409 (D.C. Cir. 1999) (“[O]ur refusal to sustain a broad injunction is likely merely to 

generate a flood of duplicative litigation”).   

Finally, this nation’s laws are construed favorably towards Indians—especially those with 

which the United States has treaty relationships—and there is a public interest in ensuring that 

centuries-old injustices are not abetted today.24 

 

 

23 Chinook Indian Nation, 2020 WL 128563, at *10, on reconsideration, 2020 WL 618465 (W.D. 

Wash. Feb. 10, 2020). 
24 As the Supreme Court has explained, “[i]t is circumstances such as these which have led this 

Court in interpreting Indian treaties, to adopt the general rule that ‘doubtful expressions are to be 

resolved in favor of the weak and defenseless people who are the wards of the nation, dependent 

upon its protection and good faith.’” McClanahan v. Ariz. Tax Comm’n, 411 U.S. 164, 174 (1973).  
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D. This Court Can Order DOI to Acknowledge the Band as a Recognized Indian 

Tribe as a Remedy for the Band’s Equal Protection Claim 

Should the Court enter judgment in the Band’s favor on Count VI, this Court can and 

should order DOI to re-affirm the Band and formally recognize it due to its still-valid treaty rights 

that it attempted to strip away forever through its re-petitioning ban.  While the Band would 

welcome the opportunity to re-petition under the reformed Part 83 process—as it believes it has a 

constitutional right to do—it may not be enough to remedy the Band’s circumstances.  The time 

and effort of making a renewed petition (if permitted) would be long and costly.  Further, there is 

no guarantee that DOI would ever grant the Band’s re-petition or rule on it in any reasonable 

amount of time.  Indeed, without any express instruction from this Court, DOI may simply place 

the Band at the back of the queue, leaving the Band once again in regulatory limbo for years and 

years without any remedy but to once again exhaust the Part 83 process. 

Further, DOI may deny a re-petition primarily to avoid the perception of undermining the 

validity or soundness of its prior decisions.  But for the reasons demonstrated above, Burt Lake 

Band is entitled to the same rights and recognitions as the other Indian tribes that were signatories 

to the same treaties and have been landless in Michigan for the past century.   

Therefore, irrespective of DOI’s final rule, this Court can order DOI to reaffirm the Burt 

Lake Band.  DOI’s policy guidance issued contemporaneously with its 2015 Final Rule states that 

Part 83 acknowledgment is the sole avenue for recognition if the DOI can implement Part 83 “as 

reformed,” but “no group should be denied access to other mechanisms” where the Part 83 process 

“available to them [wa]s “widely considered broken.”  80 Fed. Reg. at 37,539.   Such is the case 

here for the Band where, currently, Part 83 is implemented “as reformed,” the Burt Lake Band was 

denied under a broken system and has no avenue to re-petition under any other administrative 

process, and this Court is its last “mechanisms” to be reaffirmed as a recognized Indian tribe.  
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There is legal support for this Court ordering DOI to reaffirm the Band’s status based on 

its treaty rights.  For example, in 1996, the Delaware Tribe—a “landless” east coast Tribe forced 

to combine with Cherokees in Kansas after the Trail of Tears, and that signed a Treaty with the 

United States in 1867—was granted federal recognition without going through another Part 83 

process on the ground that its Treaty was conclusive evidence of its federal acknowledgment.  See 

Cherokee Nation of Okla. v. Norton, 241 F. Supp. 2d 1368, 1373 (N.D. Okla. 2002), rev'd on other 

grounds, 389 F.3d 1074 (10th Cir. 2004).25  In addition, the Supreme Court’s recent opinion in 

McGirt solidifies the judiciary’s authority to enforce treaty promises or, as the Band requests here, 

to merely recognize the signatories to the treaty’s existence.  See McGirt, 140 S. Ct. at 2482 (“If 

Congress wishes to withdraw its promises, it must say so. . . . To hold otherwise would be to 

elevate the most brazen and longstanding injustices over the law, both rewarding wrong and failing 

those in the right.”).  In McGirt, the State of Oklahoma warned unpersuasively that “other tribes” 

might use the Court’s decision “to vindicate similar treaty promises;” in response, the Court 

acknowledged that may be so but that “[e]ach tribe’s treaties must be considered on their own 

terms.”  Id.   

Here, DOI, Congress and federal courts have long recognized the validity of the treaties to 

which the historic Cheboigan band was a signatory.  See, e.g., Grand Traverse Band, 369 F.3d at 

961; United States v. State of Mich., 471 F. Supp. 192, 216 (W.D. Mich. 1979).  This Court need 

 

25 The Tenth Circuit ultimately reversed the grant of recognition under the APA on an unrelated 

ground—that the Supreme Court had previously ruled that the text of the Delaware Tribe Treaty 

actually made their group a part of the Cherokee Tribe and that it was not sovereign.  See 389 F.3d 

at 1076–77.  The court’s decision left undisturbed, however, the BIA’s conclusion that the 

existence of a federal Treaty satisfied the criteria established by Part 83, and was conclusive 

evidence of federal recognition of a “landless” tribe that had lost its identity.  There is no 

comparable language in the Burt Lake Band’s two federal Treaties stating that the Band is part of 

any other Tribe.  
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only accept the undisputed fact that the Band was once recognized as a sovereign tribe by being 

promised lands to live on that it was never given, continues to exist as a distinct Indian tribe today, 

and should be reaffirmed by DOI as every other historic Michigan tribe that the United States dealt 

with on a government-to-government basis has been. 

CONCLUSION 

For the reasons set forth above, the Court should grant Plaintiff’s Motion, and enter an 

order preventing DOI from implementing a total re-petitioning ban on previously denied 

petitioners and order DOI to re-affirm the Burt Lake Band as a federally recognized Indian tribe. 
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