
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

EASTERN DIVISION

Jason Hanson, & Dakota Metal Fabrication, )
312 3rd Street, PO Box 66, Manvel, )
North Dakota 58256, )

)
Plaintiffs, ) Civ. Action No. 3:22-cv-174 

)
v. )

)
James Parisien, Director of the Turtle )
Mountain Band of Chippewa Indians )
Tribal Employment Rights Ordinance )
(TERO), The TERO Office, the Turtle )
Mountain Band of Chippewa Indians )
(Tribe), Turtle Mountain Tribal Court, ) PLAINTIFFS’ SURREPLY TO
And the Tribal Appellate Court, ) DEFENDANTS’ REPLY IN SUPPORT

) OF MOTION TO DISMISS
Defendants. )

Plaintiffs hereby submit their Surreply to Defendants’ Reply in Support of Motion to

Dismiss.

In Section I of their Argument, Defendants start their Reply in Support of Motion to

Dismiss by erroneously stating “Plaintiffs’ Opposition Does Not address Tribal Defendants’

Sovereign Immunity.”  Then Defendants assert “Plaintiffs’ Opposition is highly evasive on the

topic of sovereign immunity.”

Both of Defendants’ statements are grasping at straws by assuming Indian tribes, such as

the Turtle Mountain Band of Chippewa Indians (Tribe) can exceed its jurisdictional authority by

hiding behind the defense of sovereign immunity.  First, Defendants made the argument that the

Tribe is cloaked in sovereign immunity from suit.
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Plaintiffs cited three case, Atkinson Trading Co., Inc. v. Shirley, 210 F.3d 1247 (2000); 

Strate, Associate Tribal Judge, Tribal Court of the Three Affiliated Tribes of the Fort Berthold

Indian Reservation, et al. v. A-l Contractors et al, 520 U.S. 438, 453 (1997); and Water Wheel

Camp Recreational Area, Inc. v LaRance, 642 F.3d 802, 809 (9th Cir. 2011), to demonstrate

federal courts will take jurisdiction of an action when the aggrieved parties allege an Indian tribe

has exceeded its jurisdictional authority.  Prior to these recent cases, where the Supreme Court

said, “We reversed the Court of Appeals’ judgment and held that federal courts have authority to

determine, as a matter ‘arising under’ federal law, see 28 U.S.C. § 1331 whether a tribal court

has exceeded the limits of its jurisdiction.”  Farmers Union Insurance Cos. v. Crow Tribe of

Indians, 471 U.S. 845 (1985).

Given these Supreme Court decisions, the Tribe cannot exceed its jurisdictional authority

by attempting to regulate non-Indian Plaintiffs’ actions involving another non-Indian, the

Belcourt School District # 7, (hereafter School District).  This is especially true when the activity

the Tribe is attempting to regulate occurs on land which the Tribe has given up its right to

regulate through a contract titled “Plan of Operations.”  Therefore, sovereign immunity does not

apply where the Tribe is attempting to regulate non-Indian activities where the attempt at

regulation exceeds the Tribes authority.  This begs the question.  Is the Tribe allowed to hide

behind sovereign immunity every time it exceeds it jurisdictional authority?

Defendants argue that Plaintiffs have failed to argue that Defendants consented to the law

suit, or that Congress has not waived Defendants’ sovereign immunity from suit.  On page 3, 2d.

Paragraph, Defendants state, “Plaintiffs have had multiple opportunities to plead waiver or

Congressional authorization supporting this suit, see, e.g., Kiowa Tribe of Okla. v. Mfg. Techs.,
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Inc., 523 U.S. 751, 754 (1998); Oklahoma Tax Comm. v. Citizen Band of Potawatomi Indian

Tribe, 498 US. 505, 509 (1991), and they have failed to do so because no such waiver or

authorization exists. As amendment is futile, Defendants request dismissal with prejudice.”

Defendants’ argument is misplaced.  The Supreme Court, has interpreted 28 U.S.C. § 1331, a law

passed by Congress, as a limit to a tribe’s sovereign immunity when said tribe exceeds it

jurisdictional authority.  Farmers Union Insurance.

In Section II of their Argument, Defendants argue “this Court lacks jurisdiction of James

Parisien.”  Plaintiffs stand by their argument in “Plaintiffs’ Response to Defendants’ Motion to

Dismiss” that the Court has jurisdiction over James Parisien.  Nothing more has to be said.

In Section III of their Argument, Defendants state, “Plaintiffs have failed to allege an

ongoing violation of federal law.”  The TERO Commission and Tribal Courts required Plaintiffs 

to deposit $44,640.00 in an escrow account.  Defendants stated, “Specifically, the tribal court

defendants asked the Turtle Mountain Court of Appeals to issue an order requiring that all

contractors, including nonmembers, operating within the exterior boundaries of the Turtle

Mountain Chippewa Reservation must pay fees under the Turtle Mountain Tribal Code §

32.0501, et seq. and compelling Dakota Metal Fabrication to immediately assign the $44,640.00

fee currently held in escrow to TERO.”  Jason Hanson, & Dakota Metal Fabrication, v. James

Parisien, Director of the Turtle Mountain Band of Chippewa Indians Tribal Employment Rights

Ordinance (TERO), The TERO Office, the Turtle Mountain Band of Chippewa Indians (Tribe),

Turtle Mountain Tribal Court, and the Tribal Appellate Court, Civil Action No. 3:19-cv-00270. 

This is evidence Defendants’ ongoing violation of federal law, as Plaintiffs are not allowed to

used their funds in the escrow account.
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In addition, Defendants have been discriminating against Plaintiffs on an ongoing basis in

violation of the Civil Rights Act, and the Indian Civil Rights Act.  The Constitution and Bylaws

of the Turtle Mountain Band of Chippewa Indians, Article IX - Powers of the Tribal Council

provides: “The Tribal Council shall exercise the following powers, subject to any limitations

imposed by this Constitution and Bylaws or the laws and regulations of the Federal

Government:” Emphasis added.

In the Complaint, paragraph # 25, Plaintiffs alleged:

In an interview, Ms. Shelly Harris, Chief Executive Officer (CEO) for the Quentin N.
Burdick Memorial Hospital, (Indian Health Service Belcourt Hospital, or Belcourt IHS
Hospital) Belcourt, North Dakota, indicated off Reservation vendors providing services
on the Reservation to the Belcourt Hospital are not paying TERO fees or taxes, according
to their invoices.  Ms. Harris stated the Belcourt Hospital pays Guardian Flight - Devils
Lake, ND, over $150,000.00 per year for medical transports from the hospital ER to
surrounding hospitals.  Ms. Harris stated the Belcourt Hospital pays Trinity Health,
Minot, ND, over $150,000.00 per year for medical transports from the hospital ER to
surrounding hospitals.  Ms. Harris stated the Belcourt Hospital pays Northland Imaging-
Mobile MRI well over $150,000.00 per year to provide magnetic resonance imaging.  The
mobile clinic parks on the south parking lot of the Belcourt Hospital.  The Northland
Imaging Mobile Clinic comes to Belcourt three (3) time per month.  Not one of the three
vendors have a TERO license and not one of the 3 vendors pays a TERO tax.  All 3
vendors’ revenue is over the $10,000.00 base amount that TERO assesses on vendors and
contractors such as Plaintiffs, Jason Hanson, and Dakota Metal.

This issue was raised before the Tribal Courts, and the Tribal TERO Commission.  Neither the

tribal courts nor the TERO Commission addressed the issue.  In their pleadings before this Court,

Defendants have ignored this issue.  There is an ongoing violation of the Civil Rights Act, and

the Indian Civil Rights Act, and the Tribe’s Constitution requires the Tribal government, courts

included, to exercise their tribal government powers “subject to any limitations imposed by this

Constitution and Bylaws or the laws and regulations of the Federal Government:” 

In Section IV A. of their Argument, Defendants state, “Plaintiffs’ Complaint fails to state
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a claim upon which relief can be granted.”  Plaintiffs stand by their argument in “Plaintiffs’

Response to Defendants’ Motion to Dismiss” that Plaintiffs’ Complaint states a claim for which

relief can be granted.  Nothing more has to be said.

In Section IV B. 1. of their Argument, Defendants state, “Plaintiffs have not pleaded facts

that plausibly establish that the Montana exceptions do not apply.”  Again, Plaintiffs cite the

Plaint of Operations the Tribe executed with the School Board.  The School Board has exclusive

authority over the school buildings and land where the Project is located.  The land in question in

this action, is maintained by the School District, a sub-division of the State of North Dakota,

through the Plan of Operations.  The land in question in this case, is similar to the highway right-

of-way in Strate v. A—1 Contractors, 520 U.S. 438, 453 (1997).

In Montana v. United States, 450 U.S. 544 (1981), the Supreme Court established two

exceptions when a tribe can regulate non-Indians.  The Montana Court said:

To be sure, Indian tribes retain inherent sovereign power to exercise some forms of civil
jurisdiction over non-Indians on their reservations, even on non-Indian fee lands. A tribe
may regulate, through taxation, licensing, or other means, the activities of nonmembers
who enter consensual relationships with the tribe or its members, through commercial
dealing, contracts, leases, or other arrangements. A tribe may also retain inherent power
to exercise civil authority over the conduct of non-Indians on fee lands within its
reservation when that conduct threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the tribe.

Id. at 565–66 (emphases added) (internal citations omitted).  Belcourt Public School District v.

Davis, 786 F.3d 653 (8th Cir. 2015).

These two categories of nonmember conduct that Indian tribes may regulate are

commonly referred to as the "Montana exceptions." The Court in Montana ultimately found that

neither exception provided the tribe with jurisdiction over non-Indians' hunting and fishing on
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non-Indian land. Id. at 566.

“Given the general rule set forth and applied in Montana—that a tribe's inherent

sovereign powers do not vest it with jurisdiction over the activities of nonmembers—the Tribal

Court presumably does not have jurisdiction over the claims asserted in this case. "The burden

rests on the tribe" to establish that one of the Montana exceptions applies.”  Davis, citing Plains

Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 330 (2008).

Plaintiffs have pleaded facts stating that because of the Plan of Operations that the School

District and the Tribe signed, the land where the Project is located is similar to the right-of-way

in Strate.  The Court in Strate resolved the issue of an accident that occurred on a 6.59 mile

stretch of a public highway maintained by the State under a federally granted right-of-way over

Indian reservation land.  The Strate Court decided tribal court could not hear a civil action

against an allegedly negligent driver and the driver’s employer, neither of whom is a member of

the tribe?

In Strate, the Court said the following:

On the particular matter before us, however, we agree with respondents [A-1
Contractors]: The right of way North Dakota acquired for the State’s highway renders the
6.59 mile stretch equivalent, for nonmember governance purposes, to alienated, non
Indian land.

The Court in Strate went on to say,

Apart from this specification, the Three Affiliated Tribes expressly reserved no right to
exercise dominion or control over the right of way. ...  Forming part of the State's
highway, the right of way is open to the public, and traffic on it is subject to the State's
control. ... So long as the stretch is maintained as part of the State's highway, the Tribes
cannot assert a landowner's right to occupy and exclude.

Petitioners and the United States refer to no treaty or statute authorizing the Three
Affiliated Tribes to entertain highway accident tort suits of the kind Fredericks
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commenced against A-1 Contractors and Stockert. Rather, petitioners and the United
States ground their defense of tribal court jurisdiction exclusively on the concept of
retained or inherent sovereignty. Montana, we have explained, is the controlling decision
for this case. To prevail here, petitioners must show that Fredericks' tribal court action
against nonmembers qualifies under one of Montana's two exceptions.

In this action, the agreement or Plans of Operation between the Tribe and School Board is

analogous to the to a right-of-way agreement the State of North Dakota has with the Three

Affiliated Tribes in Strate.  As in Strate, the Tribe here is in the same situation as the Three

Affiliated Tribes when the Strate Court said, “Apart from this specification, the Three Affiliated

Tribes expressly reserved no right to exercise dominion or control over the right of way.”  The

Plans of Operations provide:

The Tribe and School District have agreed to mutually share the responsibility for
educating students, both Indian and non-Indian, residing on the Reservation. Accordingly,
the Tribe and School District entered into agreements ("Plans of Operations") in both
2006 and 2009 that provided the School District with exclusive authority to administer
the "day-to-day operations" of the Turtle Mountain Community High School ("Grant
High School"), subject to applicable laws. This arrangement vested the School District
with exclusive administrative authority over, among other things, the supervision and
employment of staff at Grant High School. 

Emphasis added.  Belcourt Pub. Sch. Dist. v. Davis, 786 F.3d 653 (8th Cir. 2015).

Under the Plan of Operations, the Tribe retained no authority control or to exclude

anyone from the School or Project.  Additionally, like in Strate where the State maintains the

highway. the School District maintains the grounds where the Project is located.  The tribe

cannot control or exclude anyone because of the agreement to educate all children according to

the North Dakota Constitution.  N.D. Const. art. VIII, § 1 ("[P]ublic schools shall be open to all

children of the state of North Dakota . . . .").  Belcourt Pub. Sch. Dist. v. Davis, 786 F.3d 653

(8th Cir. 2015).
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Defendants have made the statement that the land where the Project is located is tribal

land under the exclusive jurisdiction of the Tribe.  Defendants position is at odds with the Eight

Circuit Court’s description of the land in Davis, footnote # 1, where the Court said:

Although both the School District and Grant High School operate within the boundaries
of the Reservation, it is unclear in the record what, if any, of their facilities or the land on
which the facilities are located belong to the Tribe. Per the Plans of Operations, however,
it is clear that some but not all of the property used by Grant High School [and Project] is
“federally owned.”

The Court in Davis, footnote # 5, touched on the ownership of the land again where the

School Board and Project is located, when it said, 

Of course, the transaction at issue in Plains Commerce Bank involved land that non-
Indians owned in fee simple both before and after the transaction, and this court is aware
that "[t]he ownership status of land" is "one factor to consider in determining whether
regulation of the activities of nonmembers is 'necessary to protect tribal self-government
or to control internal relations.'" Hicks, 533 U.S. at 360.  As noted above, however, there
is scant evidence in the record what, if any, land and facilities relevant to this case were
owned by the Tribe. Nevertheless, even if the Tribe owned all of the land and
facilities relevant to this case—which is not supported by the record—Montana would
still apply, see Attorney's Process, 609 F.3d at 935–41, and our analysis would not
change for the reasons stated herein.

Emphasis added.

There is one exception to the general rule that Montana does not apply to jurisdictional

questions arising from a tribe’s authority to exclude non-Indians from tribal land.  The Supreme

Court held that a state had a competing interest in executing a warrant for an off reservation

crime such that the tribe’s regulatory jurisdiction did not supersede the state’s crime fighting

interests. Nevada v. Hicks, 533 U.S. 353, (2001).  School District has a competing interest to

educated students under the State Constitution, when in its operations the School District awards 

construction contracts to Plaintiffs.  The agreement, Plans of Operation between School Board
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and Tribe allows the School Board to manage without interference from the Tribe.  Imposing the

TERO on the Project amounts to interference by the Tribe in regulating non-Indians.

The Supreme Court said, “[W]e likened the public right-of-way to non-Indian fee land

because the Tribes lacked the power to ‘assert a landowner’s right to occupy and exclude’”. 

Strate, 520 U.S. 438, 453 (1997).

In Section IV B. 2. of their Argument, Defendants state, “The Tribe has suffered due to

Plaintiffs’ unlawful actions.”  The following arguments were made in “Plaintiffs’ Response to

Defendants’ Motion to Dismiss,” and the arguments are reiterated again for the sake of charity.

The Court in Atkinson stated the “Montana’s second exception grants Indian tribes

nothing “‘beyond what is necessary to protect tribal self-government or to control internal

relations.’” citing Strate, 520 U.S., at 459 (quoting Montana, supra, at 564). “Whatever effect

petitioner’s operation of the Cameron Trading Post might have upon surrounding Navajo land, it

does not endanger the Navajo Nation’s political integrity.”  The Atkinson Court concluded,

The Navajo Nation’s imposition of a tax upon nonmembers on non-Indian fee land within
the reservation is, therefore, presumptively invalid. Because respondents have failed to
establish that the hotel occupancy tax is commensurately related to any consensual
relationship with petitioner or is necessary to vindicate the Navajo Nation’s political
integrity, the presumption ripens into a holding. The judgment of the Court of Appeals for
the Tenth Circuit is accordingly Reversed.

Atkinson, at 658.

Defendants cited Brendale v. Confederated Tribes and Bands of Yakima Nation, 492 U.

S. 408, 440 (1989) to support their argument that tribes can regulate non-Indian owned fee land

located within an Indian reservation because of the 2d Montana exception.  The Atkinson Court

said,
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We find unpersuasive respondents' attempt to augment this claim by reference to
Brendale v. Confederated Tribes and Bands of Yakima Nation, 492 U. S. 408, 440
(1989). In this portion of Brendale, per the reasoning of two Justices, we held that the
Yakima Nation had the authority to zone a small, non-Indian parcel located "in the heart"
of over 800,000 acres of closed and largely uninhabited tribal land. Ibid. Respondents
extrapolate from this holding that Indian tribes enjoy broad authority over nonmembers
wherever the acreage of non-Indian fee land is minuscule in relation to the surrounding
tribal land. But we think it plain that the judgment in Brendale turned on both the closed
nature of the non-Indian fee land 13 and the fact that its development would place the
entire area "in jeopardy." Id., at 443 (internal quotation marks and citation omitted).14
Irrespective of the percentage of non-Indian fee land within a reservation, Montana's
second exception grants Indian tribes nothing "'beyond what is necessary to permit the
exercise of civil authority wherever it might be considered "necessary" to
self-government. Thus, unless the drain of the nonmember's conduct upon tribal services
and resources is so severe that it actually "imperil[s]" the political integrity of the Indian
tribe, there can be no assertion of civil authority beyond tribal lands. Montana, 450 U. S.,
at 566. Petitioner's hotel has no such adverse effect upon the Navajo Nation.

Atkinson, at 658.

Installing fabricated metal certainly does not threaten or have some direct effect on the

political integrity, the economic security, or the health or welfare of the tribe.  In fact Plaintiffs’

activity had a positive effect on the economic security, or the health or welfare of the tribe, as

school children now have a safe, warm or cool place to participate in extra-curricular activities. 

The Project will also allow additional tribal members a place for employment.

The Davis Court provided a list of non-Indian activities in Footnote # 6 that failed to

satisfy the 2d exception in Montana.

See Evans v. Shoshone-Bannock Land Use Policy Comm'n, 736 F.3d 1298, 1305 (9th Cir.
2013) (holding that the second Montana exception did not apply to non-Indian conduct
that allegedly caused, among other things, "groundwater contamination" and "improper
disposal of construction debris"); MacArthur, 497 F.3d at 1075 (holding that "[w]hile the
Navajo Nation undoubtedly has an interest in regulating employment relationships
between its members and non-Indian employers on the reservation, that interest is not so
substantial in this case as to affect the Nation's right to make its own laws and be
governed by them"); Allen, 163 F.3d at 515–16 (9th Cir. 1998) (en banc) ("Having
divested itself of sovereignty over the very activities that gave rise to the civil claim,
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nothing in this case can be seen as threatening self-government or the political integrity,
economic security or health and welfare of the tribe. . . . Indian tribes or their members . .
. may pursue their causes of action in state or federal court."); Otter Tail Power Co. v.
Leech Lake Band of Ojibwe, No. 11-1070 DWF/LIB, 2011 WL 2490820, at *5 (D. Minn.
June 22, 2011) (holding that the second Montana exception did not apply to nonmember
conduct that would interfere with the tribe's "hunting, fishing, and gathering rights");
Dolgencorp Inc. v. Miss. Band of Choctaw Indians, 846 F. Supp. 2d 646, 650 (S.D. Miss.
2011) (holding that the second Montana exception did not apply to a case in which a
nonmember of the tribe allegedly molested a minor tribe member), aff'd, 746 F.3d 167
(5th Cir. 2014).

The activity of Plaintiffs here, pales in comparison to the plaintiffs’ activities in all of the

cases listed in Davis, Footnote # 6.  

CONCLUSION

For the reasons argued supra, Plaintiffs respectfully request that the Court deny

Defendants Motion to Dismiss. 

January 3, 2023.

ATTORNEY FOR PLAINTIFFS:

/S/Don Bruce (electronic signature) 
Don Bruce, Esq., MBA
SD Bar # 2407
TMBCI Tribal Lic ATT-21-0004
P.O. Box 674
Belcourt, North Dakota 58316
Ph. 701-477-8755
Cell 701-477-2516
FAX 701-477-8772
Email michif0@yahoo.com

PROOF OF SERVICE

Defendants’ attorney will be served through the electronic system when this document is

filed with the Court.

11

Case 3:22-cv-00174-PDW-ARS   Document 17   Filed 01/11/23   Page 11 of 11

mailto:michif0@yahoo.com

