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1 

INTRODUCTION1 

Section 108(c)(4) of the Michigan Indian Land Claims Settlement Act (“MILCSA”), Pub. 

L. No. 105-143, 111 Stat. 2652 (1997), authorizes the Sault Tribe’s democratically elected Board 

of Directors to use interest from the Tribe’s Self-Sufficiency Fund “for educational, social 

welfare, health, cultural, or charitable purposes which benefit [its] members.”  Consistent with 

that authority, the Tribe spent Fund interest years ago to purchase the Sibley Parcel as a 

necessary first step toward meeting the vast, pressing needs of its more than 40,000 members 

throughout Michigan.  Indeed, there is no real dispute that the Board directed the purchase of the 

land in order to address the extreme poverty and other challenges confronting the Tribe by 

engaging in Indian gaming.  Because the touchstone of § 108(c)(4) is the Tribe’s “purposes” in 

expending Fund interest, and the plain meaning of “purpose” encompasses deliberate steps taken 

toward the achievement of an ultimate goal, the Tribe’s purchase of the Sibley Parcel to help 

advance the wellbeing of its members clearly met the requirements of this statutory provision. 

None of the opposing summary judgment motions provides a reasonable justification for  

failing to give § 108(c)(4) its ordinary meaning.  The Department briefly defends its position that 

§ 108(c)(4) implicitly forbids the use of Fund interest for an “intervening step” before a direct 

social welfare or charitable effect is achieved.  DOI MSJ 14 (Dkt. 96).  But the Department’s 

interpretation confuses social welfare and charitable purposes with effects; it reads into the 

statute a directness and immediacy requirement that has no grounding in the text; and it 

otherwise clashes with the plain meaning of Congress’s words.  Nor does the Department even 

attempt to supply an administrable or coherent standard for determining which uses of Fund 

interest are sufficiently direct and immediate to satisfy its restricted reading of § 108(c)(4). 

 
1 Pursuant to Local Rule 7(f), the Sault Tribe respectfully requests oral argument on the parties’ 
cross-motions for summary judgment. 
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For their part, Intervenors pretend as if a sovereign tribal government is no different from 

a for-profit company and as if tribal gaming revenue is akin to the profits of any other 

commercial enterprise.  Based on those flawed premises, Intervenors repeatedly disparage the 

Tribe’s social welfare and charitable purposes, claiming that only a sliver of expected gaming 

revenue may ever be used to meet the needs of the Tribe and its members.  But this reasoning 

overlooks that the Indian Gaming Regulatory Act (“IGRA”), Pub. L. No. 100-497, 102 Stat. 

2467 (1988), mandates that the Tribe’s net revenues from its gaming operations be used only for 

public purposes, including funding the Tribe’s government and providing for the general welfare 

of its members.  Once the premises of Intervenors’ arguments are rejected, their remaining 

arguments fall away and their appeals to policy consequences provide no sound basis for 

disregarding § 108(c)(4)’s plain meaning. 

Even if there were any lingering doubts as to the proper interpretation of § 108(c)(4), 

neither the Department nor Intervenors persuasively address the role the Indian canon would 

necessarily play in resolving such doubts in the Tribe’s favor.  Whether or not § 108(c)(4) may 

plausibly be read to impose an implicit directness or immediacy requirement on the Tribe’s use 

of its settlement funds, that is certainly not the only way to read the statute.  The Tribe’s reading 

is at least a reasonable construction of § 108(c)(4) that gives the words of § 108(c)(4) their 

ordinary meaning.  In such circumstances, the Indian canon of construction—which has special 

force in interpreting negotiated settlement statutes like MILCSA—compels the Tribe’s reading. 

Finally, neither the Department nor Intervenors offer any reasonable defense of the 

Department’s failure to explain why the Sibley Parcel purchase would not serve a direct social 

welfare purpose even under the Department’s restrictive reading, by enabling the Tribe to 

provide badly needed services and employment opportunities to the Tribe’s downstate members.  
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Those benefits are neither attenuated nor speculative, and the Department’s failure to engage 

with them is an independent reason that the Trust Denial Order cannot stand. 

Because § 108(c)(4) of MILCSA authorized the Tribe’s purchase of the Sibley Parcel, 

this Court should vacate the Trust Denial Order and remand to the Department. 

ARGUMENT 

I. PROPERLY INTERPRETED, § 108(c)(4) AUTHORIZED THE TRIBE’S PURCHASE OF THE 
SIBLEY PARCEL 

Absent from the opposing summary judgment briefs is any genuine dispute that the 

Tribe’s Board in fact purchased the Sibley Parcel “for” the “purpose[]” of helping to meet the 

immense unmet social, cultural, health, charitable, and economic needs of the Tribe.  MILCSA 

§ 108(c)(4).  Under a statutory provision that unambiguously turns on the Tribe’s “purpose” in 

using Self-Sufficiency Fund interest, that should be the end of the matter.  See Tribe MSJ 8-14 

(Dkt. 91).  The Department’s and Intervenors’ assorted counterarguments misunderstand 

MILCSA, IGRA, Indian gaming, and the administrative record.  See DOI MSJ 10-17; Detroit 

Casinos MSJ 2-8 (Dkt. 93); NHBP MSJ 7-15 (Dkt. 97). 

A. The Department And Intervenors Are Wrong That § 108(c)(4) Includes A 
Directness Or Immediacy Requirement 

The Department doubles down (at 14) on its view that § 108(c)(4) implicitly requires a 

“direct social-welfare effect,” insisting that the statute does not allow the Tribe to expend Fund 

interest for “intervening step[s]” designed to accomplish social welfare or other objectives.  But, 

just as in the Trust Denial Order, the Department offers no sound statutory basis for reading a 

directness or immediacy requirement into § 108(c)(4).  And there is none.  The statute Congress 

enacted requires only that Fund interest be used “for” enumerated “purposes.”  As multiple 

authorities establish, whether an expenditure is “for” a “purpose” depends on the Tribe’s intent 

or objective in making the expenditure, not on whether intervening steps may or may not be 
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necessary to achieve the desired result.  See Jennings v. Rodriguez, 138 S. Ct. 830, 845 (2018) 

(“for” means “with the object or purpose of”); Black’s Law Dictionary 1250 (7th ed. 1999) 

(“purpose” means “objective, goal, or end”); see also Detroit Casinos MSJ 3 (citing similar 

definitions).  In fact, “purpose” naturally “denote[s] … the end one has in view.”  Bryan Garner, 

A Dictionary of Modern Legal Usage 720 (2d ed. 1995); see also American Heritage Dictionary 

(3d ed. 1996) (“The object toward which one strives; … an aim or a goal; … [a] result or an 

effect that is intended or desired; an intention[.]”); Webster’s Third New International Dictionary 

(3d ed. 1993) (“something that one sets before himself as an object to be attained: an end or aim 

to be kept in view in any plan, measure, exertion, or operation: design”).  Accordingly, Tribal 

Intervenors’ objection (at 9) that the Tribe “reads an extra word” (“ultimate”) “into the statute” is 

not convincing. 

Precedent readily supports the Tribe’s reading.  Courts have held in varied contexts that 

an action is “for” a certain “purpose” where that purpose is the intended effect of the action 

taken.  Take the Mann Act.  In Mortensen v. United States, 322 U.S. 369 (1944), the Supreme 

Court held that the statutory prohibition on interstate transportation of a woman “for the purpose 

of prostitution or debauchery” applies only if the interstate travel “ha[s] for its object” or is “the 

means of effecting or facilitating the proscribed activities [of prostitution or debauchery],” id. at 

373-374.  The Court thus focused on defendants’ “intention[s]” and “motive[s]” in engaging in 

interstate travel, asking whether the travel was “designed” to bring about a prohibited result.  Id. 

at 374.  By analogy, § 108(c)(4)’s instruction that Fund interest be used “for” an enumerated 

“purpose” depends on the Tribe’s “intention,” “motive,” or “design” in using the interest. 

The Department (at 14 n.3) and the Detroit Casinos (at 5) contend that Mortensen does 

not support a broad, literal interpretation of “for the purpose of prostitution.”  That is incorrect.  

To be sure, the Court held on the facts of that case that the travel at issue was not “for the 
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purpose of prostitution,” but it did so because prostitution was not, in fact, the ultimate objective 

(or even an objective) of the defendants’ travel and the travel was not “a means of effecting or 

facilitating” prostitution.  322 U.S. at 374-375; see id. at 372-373 (listing facts illustrating that 

the objective of the trip was vacation and not prostitution). 

Other examples abound.  Under the McCarran-Ferguson Act, the Supreme Court has held 

that “[t]he broad category of laws enacted ‘for the purpose of regulating the business of 

insurance’ consists of laws that possess the ‘end, intention, or aim’ of adjusting, managing, or 

controlling the business of insurance.”  U.S. Dep’t of Treasury v. Fabe, 508 U.S. 491, 505 

(1993).  “This category necessarily encompasses more than just the ‘business of insurance,’” id., 

and extends to laws “aimed at protecting or regulating th[e] relationship [between insurer and 

insured],” whether that aim is to be accomplished “directly or indirectly,” id. at 501 (quoting 

SEC v. Nat’l Secs., Inc., 393 U.S. 453, 460 (1969) (emphases added)).  The Supreme Court has 

likewise held that criminal “purpose,” which “corresponds loosely with the common-law concept 

of specific intent,” turns on whether the defendant “consciously desires th[e] result, whatever the 

likelihood of that result happening.”  United States v. Bailey, 444 U.S. 394, 404-405 (1980) 

(emphasis added; quotation marks omitted). 

Lower courts and agencies have read other statutory “for the purpose of” provisions in 

similar ways.  Under the Fair Credit Reporting Act, for example, multiple courts of appeals have 

held that an entity assembles or evaluates consumer information “for the purpose of furnishing 

consumer reports to third parties” where it acts “with the intent to provide a consumer report to 

third parties.”  Zabriskie v. Fed. Nat’l Mortg. Ass’n, 940 F.3d 1022, 1027 (9th Cir. 2019); see 

also, e.g., Kidd v. Thomson Reuters Corp., 925 F.3d 99, 104-105 (2d Cir. 2019).  Similarly, the 

U.S. Department of Agriculture has interpreted a statutory prohibition on converting wetlands 

“for the purpose of … making the production of an agricultural commodity possible” to mean 
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“[a]ctions … that show an intent to make production possible,” whether or not “[s]uch actions … 

actually make agricultural commodity production possible.”  Koshman v. Vilsack, 865 F. Supp. 

2d 1083, 1091-1092 (E.D. Cal. 2012). 

This case law—interpreting “for the purpose of” to require an assessment of an actor’s 

ends—accords with “everyday parlance,” Mohamad v. Palestinian Auth., 566 U.S. 449, 454 

(2012).  As the Tribe has explained, in plain English, speakers often describe undertaking an 

action “for” a “purpose” that is not immediately accomplished by, but is only a step toward, an 

end result.  That is because “purpose” ordinarily turns on the reason why an action is taken, not 

what effect is immediately accomplished by the action.  An aspiring actor’s deposit of money to 

retain an acting coach is an expenditure for the purpose of pursuing an acting career; a city’s use 

of funds to hire an engineer to draw blueprints for a rail system is an expenditure for the purpose 

of facilitating commerce; and a student’s payment for an LSAT prep course is an expenditure for 

the purpose of securing law school admission—even though in not one of those examples does 

the expenditure directly or immediately accomplish the desired goal.2 

Only the Detroit Casinos engage (at 2-5) with the Tribe’s plain meaning analysis, but 

their responses miss the mark.  They posit that a $200,000 gift from a father to his daughter “for 

studying medicine” could not be used to gamble in Las Vegas, even if the daughter swore she 

would spend 3% of any winnings on medical school tuition.  Id. at 3.  Any surface appeal that 

example has is due to reasonable doubt the father could have that the actual purpose of the Las 

Vegas excursion was to generate funds for medical school, both because of the riskiness and 

 
2 Arguments that the money spent on social welfare are “income ‘of the casino’” not “income ‘of 
the Self-Sufficiency Fund,’” Detroit Casinos MSJ 4; see DOI MSJ 13-14, are misdirection.  The 
statutory question under § 108(c)(4) is whether the Board’s expenditure of money to purchase 
the Sibley Parcel is “for” “social welfare” or “charitable” “purposes.”  That question turns on the 
Tribe’s objective or aim in spending the Fund interest, not on an accounting as to which dollars 
are actually used to fund the social welfare services. 
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novelty of this investment “strategy” and because it is easy to assume ulterior motives for a trip 

to Las Vegas other than funding medical school.  Tweak the example just a bit and it becomes 

more relevant:  If the father instead gave his daughter only $5,000 “for studying medicine,” and 

the daughter invested that sum in indexed mutual funds to help pay for housing, tuition, and 

other expenses (recognizing that medical school will cost far more than $5,000), the father would 

surely be comfortable that the daughter appropriately used the gift.  Here, moreover, no one has 

speculated why the Tribe would want to operate a casino other than to advance the welfare of the 

Tribe and its members. 

The Detroit Casinos are thus wrong (at 3) that “no ordinary English-speaker would look 

at the for-profit casino” on the Sibley Parcel and “say, ‘That casino is for social welfare’” 

because, they claim, the speaker would characterize the land as “for gaming and profit-making.”  

It makes sense that for-profit commercial casinos would view the world that way, but this 

profoundly misunderstands the purposes of and legal constraints on Indian gaming.  For one 

thing, “Indian tribes are not-for-profit corporations that are interested only in maximizing 

dividends for investors.”  Matthew L.M. Fletcher, The Comparative Rights of Indispensable 

Sovereigns, 40 Gonz. L. Rev. 1, 75 (2005).  And under IGRA, as explained in the Tribe’s 

opening brief (at 14) and further below (infra pp. 7-8), all net gaming revenues must generally be 

dedicated to the benefit of the Tribe and its members.  Indeed, IGRA limits the use of “net 

revenues from any tribal gaming” to “purposes” similar to those set forth in § 108(c)(4) of 

MILCSA, including “to fund tribal government operations or programs,” “to provide for the 

general welfare of the Indian tribe and its members,” and “to donate to charitable organizations.”  

25 U.S.C. § 2710(b)(2)(B); Nat’l Indian Gaming Comm’n, Bulletin No. 2022-4, at 2 (June 23, 

2022), https://www.nigc.gov/images/uploads/bulletins/Bulletin_2022-_Revised_Use_of_

Revenue_Bulletin_-_FINAL_6_23_2022_%28002%29.pdf (“IGRA requires that net gaming 
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revenues from Indian gaming be used for public purposes that are consistent with those typically 

provided by governments.”). 

The statutory command that tribal gaming revenue be used only for such public purposes 

was central to IGRA’s enactment, as Congress “view[ed] tribal gaming as governmental gaming, 

the purpose of which is to raise tribal revenues for member services.”  S. Rep. No. 100-446, at 12 

(1988) (contrasting “tribal gaming” with “individually owned bingo or card game[s]” on Indian 

lands, which would have the “purpose” of providing “profit to the individual owner(s)”); see 25 

U.S.C. § 2701(1) (recognizing that Indian tribes engage in gaming “as a means of generating 

tribal governmental revenue”).  And when Congress studied IGRA’s implementation, it found 

that, in fact, “[v]irtually all of the proceeds from Indian gaming activities are used to fund the 

social welfare, education, and health needs of Indian tribes.”  141 Cong. Rec. S3401 (daily ed. 

Mar. 2, 1995) (statement of Sen. McCain). 

These unique features of federal Indian law show why the refrain in the opposing briefs 

that the Tribe has “cynically” (NHBP MSJ 7) promised to commit a fraction of revenue to social 

welfare or charitable purposes to exploit § 108(c)(4) is wrong.  See, e.g., id. at 7, 10 (“sliver of 

revenues,” “minor future donation,” “minimal, unverifiable donation”); Detroit Casinos MSJ 1, 7 

(“sliver of those proceeds,” “few percentage points of the proceeds”).  Even absent the Board’s 

concrete commitment of gaming revenue to specific social welfare and charitable causes, 

AR3150 (Dkt. 64), all net gaming revenues will be used for tribal governmental purposes, 

similar to the manner in which proceeds from state-run lotteries are dedicated to public uses.3  

 
3 The United States itself previously made this comparison.  See Resp. Br. 5-6, Greater New 
Orleans Broadcasting Ass’n v. United States, No. 98-387 (U.S. Mar. 1999) (explaining that 
“[l]ike state governments [through lotteries], Indian tribes have come to rely on gambling as a 
source of public revenue” and that “to ensure that revenues from gambling are used solely for 
public purposes, IGRA requires that net revenues be devoted exclusively to funding tribal 
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Thus, very much unlike the private profits of the Detroit Casinos, there is by federal law as well 

as historical necessity a strong nexus between tribal gaming and “the provision of tribal 

services,” California v. Cabazon Band of Mission Indians, 480 U.S. 202, 218-219 (1987), and 

“tribal gaming operations cannot be understood as mere profit-making ventures that are wholly 

separate from the Tribes’ core governmental functions,” Michigan v. Bay Mills Indian Cmty., 

572 U.S. 782, 810 (2014) (Sotomayor, J., concurring).  The Detroit Casinos fail to grapple with 

those distinctive aspects of Indian gaming. 

The Detroit Casinos (at 4-5) look for support for their claim that § 108(c)(4) contains an 

atextual directness requirement by analogy to case law under the Racketeer Influenced Corrupt 

Organization (“RICO”) Act.  The analogy is of no help to them.  RICO’s civil remedy provision 

is limited to victims harmed “by reason of” a RICO violation.  18 U.S.C. § 1964(c).  Phrases 

such as “by reason of” and “because of” are most “often associated with but-for causation,” 

which—unlike proximate causation—typically does not require a direct relationship between an 

actor’s conduct and the resulting harm.  E.g., Comcast Corp. v. National Ass’n of African Am.-

Owned Media, 140 S. Ct. 1009, 1016 (2020).  Indeed, the Supreme Court acknowledged that 

§ 1964(c) could reasonably be read to require only but-for causation.  Holmes v. Securities 

Investor Protection Corp., 503 U.S. 258, 265-266 (1992).  Relying principally on “statutory 

history,” the Court nevertheless held that § 1964(c) requires proximate causation, demanding 

“some direct relation” between the alleged harm and the defendant’s conduct.  Id. at 267-268,  

As the Court explained, that is because RICO’s “by reason of” formulation was modeled on 

antitrust statutes judges had for decades interpreted to incorporate proximate-cause principles, 

such that the Congress enacting RICO necessarily adopted that “‘judicial gloss.’”  Id. at 267-268. 

 
governments, local government agencies, and charitable organizations; to promoting tribal 
economic development; or to providing for the welfare of the tribes and their members”). 
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None of that statute-specific analysis is relevant here.  Most critically, MILCSA shares 

none of the “statutory history” unique to RICO that drove the outcome in Holmes.  And the 

Detroit Casinos never explain why the phrase “by reason of” in a civil damages provision is 

sufficiently analogous to the formulation “for educational, social welfare, health, cultural, or 

charitable purposes” in a tribal settlement act to justify reading into the text a parallel directness 

requirement.  The Detroit Casinos’ resort to this case law is telling, however, because it 

illustrates that they understand that the plain meaning of “for” the “purpose” of—standing 

alone—would ordinarily encompass intermediate steps an actor takes toward the achievement of 

an end goal. 

Finally, it bears emphasis that not one of the opposing briefs supplies an administrable or 

coherent standard for applying the Department’s no-attenuation principle.  As explained in the 

Tribe’s opening brief (at 11-12), some degree of attenuation is inevitable.  For example, 

purchasing land to build a health clinic years down the road hardly directly or immediately meets 

the health needs of tribal members.  Yet neither the Department nor Intervenors supply any 

yardstick for measuring the extent of any permissible attenuation.  How many intervening steps 

are too many?  Are these intervening steps measured in number, complexity, time, or some other 

set of factors to be imposed by the Department or by this Court?  Neither the Department nor 

Intervenors say.  The Department’s crabbed reading of § 108(c)(4) thus seeks to replace a 

straightforward inquiry into the Tribe’s purpose in spending Fund interest with an indeterminate 

standard.  That, too, counsels against the Department’s interpretation. 

The irrationality of the Department’s no-attenuation standard is made clearer still when 

one considers that IGRA was enacted in recognition that Indian gaming is not an end in itself but 

“a means of generating tribal governmental revenue.”  25 U.S.C. § 2701(1).  By limiting Indian 

tribes’ use of “net revenues” to “purposes” such as promoting the Tribe’s “general welfare,” 
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Congress codified those broader public purposes as the very basis for operating Indian gaming.  

Id. § 2710(b)(2)(B); supra pp. 7-8.  If purchasing the Sibley Parcel for the purpose of raising 

public revenues to address the Tribe’s social welfare and charitable needs by means of engaging 

in Indian gaming is too “attenuated” to be “for the purpose of” supporting tribal welfare under 

§ 108(c)(4) of MILCSA, how could any Indian gaming revenues ever serve the purposes that 

Congress specifically set out in IGRA? 

B. The Department And Intervenors Are Wrong That Fund Interest Can Never 
Be Used For Anything That Might Be Labeled Economic Development  

Absent any textual hook for their constricted reading of § 108(c)(4), the Department and 

Intervenors turn to statutory context to argue that § 108(c)(4) cannot be used at all for a “land 

acquisition that will be used for an economic enterprise.”  DOI MSJ 12-13; see Detroit Casinos 

MSJ 5-6; NHBP MSJ 7.  They contend that § 108(b)—which governs principal—is purportedly 

the only mechanism under MILCSA for the Tribe to spend money for anything that might be 

labeled economic development.  This reasoning fails for either of two reasons. 

First, any proposed bright line between economic development and the purposes 

enumerated in § 108(c)(4) is artificial and clashes with plain meaning.  As the Tribe explained, 

and no one disputes, “social welfare” refers to the “well-being of a community … esp. with 

regard to health and economic matters.”  Oxford English Dictionary, https://www.oed.com/view/

Entry/183739?redirectedFrom=social+welfare#eid132635237 (last visited Dec. 30, 2022) 

(emphasis added).  And “charitable purpose” naturally includes any number of objectives closely 

linked to economic advancement, including “the relief of poverty,” “governmental or municipal 

purposes,” and “purposes the accomplishment of which is beneficial to the community.”  

Restatement (Second) of Trusts § 368 (1959).  In fact, “[t]he IRS recognizes economic 

development as a charitable purpose under the federal income tax exemption statute.”  Catriela 
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Cohen, Charitable Commerce: Examining Property Tax Exemptions for Community Economic 

Development Organizations, 116 Colum. L. Rev. 1503, 1506 & n.13 (2016) (citing and 

discussing IRS guidance documents).  Neither the Department nor Intervenors identify any 

competing definitions of “social welfare” or “charitable.” 

It follows, then, from § 108(c)(4)’s ordinary meaning that, in authorizing the Tribe to use 

Fund interest “for” “social welfare” and “charitable” “purposes,” the statute necessarily permits 

the Tribe to pursue those objectives in part by pursuing the economic growth necessary to 

achieve them on a more sustainable basis.  Compare with Detroit Casinos MSJ 6 (asserting that 

“[t]he purposes of Section 108(c) are … distinctly non-economic”).  And because the plain 

meaning of § 108(c)(4) unambiguously includes economic welfare objectives achieved through 

economic development, the Department’s reliance (at 12) on a supposed negative implication 

from the express reference to economic development in § 108(b) is unjustified.  See Mercy 

Hosp., Inc. v. Azar, 891 F.3d 1062, 1069 (D.C. Cir. 2018) (negative implications are not 

appropriate where “scope [of a provision] is made clear through its plain language”). 

The Department and Intervenors argue that the Tribe is wrong that the “‘purposes’ for 

which Fund interest may be spent under § 108(c) are ‘expansive and flexible,” Detroit Casinos 

MSJ 6, but this is deflection.  The Tribe’s argument on remand is not that § 108(c) as a whole is 

“expansive and flexible,” but that the “educational, social welfare, health, cultural, [and] 

charitable purposes” enumerated in § 108(c)(4) are themselves capacious, as the authorities 

discussed above establish.  How, for example, the Detroit Casinos believe (at 6) that the phrase 

“for … charitable purposes” connotes “precision and constraint” is a mystery. 

For these reasons, even if § 108(c) as a whole does not permit “general economic 

development” simply for the sake of economic development, Detroit Casinos MSJ 2, the specific 
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development efforts that the Tribe pursues are certainly means to ends that are enumerated by 

§ 108(c)(4).  Again, the reason that the Board authorized pursuing the Sibley project is not to 

game for the sake of gaming; it is to advance the welfare of the Tribe and its members.  

Economic development via gaming is a critical and necessary step in the Tribe’s effort to achieve 

social welfare, charitable, and other ends under § 108(c)(4).  Using economic development as a 

tool to help achieve charitable and social welfare objectives is hardly uncommon.  See, e.g., 

Cohen, supra, at 1505 (“community economic development organizations … work[] directly 

with the commercial sector to accomplish their social-welfare missions”). 

Nor can the Tribe’s use of Fund interest for social welfare purposes logically fall outside 

§ 108(c)(4) simply because it can also be labeled economic development.  For example, the 

Department acknowledged that Fund interest may be used for a museum, AR972 n.25, which 

surely includes a museum that makes money.  And building the museum itself is a form of 

economic development.  Likewise, the Department claimed that interest may be used for job 

training.  Id.  But many, if not all, job training programs would presumably qualify as economic 

development; imagine a program that gives loans to private businesses that provide job training 

for unemployed tribal members, or a tribal coding bootcamp where students agree to pay the 

tribe a set amount of future earnings from any coding job.  The Department’s own analysis thus 

refutes the view that anything relating to economic development is off limits under § 108(c). 

Second, although the points above are more than sufficient, the Department and 

Intervenors misunderstand the Self-Sufficiency Fund in other critical ways.  They contend that 

Congress allowed the Tribe to spend principal for broad reasons yet placed strict limits on 

interest expenditures—including forbidding the Tribe from spending interest on anything that 

might be called economic development.  E.g., DOI MSJ 11-13.  Without providing any reason, 

they assume that Congress would have let the Tribe use either principal or interest—but not 
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both—for economic development, and so the express inclusion of economic development in the 

permissive uses of principal necessarily excludes any expenditure of interest for that end.   

This gets things backwards.  In setting up the Self-Sufficiency Fund to help the Tribe 

meet its future needs and reduce its dependence on federal resources, Congress structured the 

Fund to ensure that the core assets (principal) would remain intact.  For that very reason, at least 

half of the Fund principal must be invested in safe investment instruments under § 108(b)(2), and 

any expenditure of principal should be used “exclusively” for economic development or similar 

long-term benefits to the Tribe under § 108(b)(1).  In designing this structure, it would be strange 

for Congress to have barred Fund interest from also being used to promote tribal economic self-

sufficiency.  In fact, that theory is in significant tension, if not outright conflict, with § 108(c)(1), 

which allows the Tribe to place Fund interest into Fund principal—textual evidence that the strict 

bifurcation the Department and Intervenors propose between § 108(b) and § 108(c) with respect 

to activities that might be labeled economic development does not “make[] sense in the context 

of [MILCSA] as a whole,” DOI MSJ 12. 

The distinct manner in which § 108 governs per capita payments drives home this 

conclusion.  Consistent with the aim of protecting the principal of the Fund from being depleted, 

§ 108(b)(3) expressly prohibits principal from being used for per capita payments.  Fund interest, 

however, may be paid “as a dividend to tribal members,” § 108(c)(2), or “as a per capita payment 

to some group or category of tribal members designated by the board of directors,” § 108(c)(3).  

Although this might seem at first like a modest textual difference between § 108(b) and § 108(c), 

history demonstrates why this distinction significantly undercuts the notion that Congress 

intended § 108(c)’s limits to be especially strict, particularly as compared to § 108(b). 

Between 1946 and its termination in 1978, the Indian Claims Commission decided more 

than 600 claims and awarded tribes over 800 million dollars.  See Michelle Smith & Janet C. 
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Neuman, Keeping Indian Claims Commission Decisions in Their Place, 31 U. Haw. L. Rev. 475, 

475 (2009).  Most of that money was distributed to individual tribal members in the form of per 

capita payments.  See Michael Lieder & Jake Page, Wild Justice: The People of Geronimo vs. 

The United States 257-262 (1997).  At first, “these ‘per capita’ distribution plans were consistent 

with the prevailing federal policy of terminating the special relationship between the United 

States and Indian tribes.”  Id. at 258.  But in 1961, the Department began to advocate devoting 

awards to tribal projects instead of per capita distributions.  Id. at 258.  This new policy was part 

of a “general shift away from termination and toward the strengthening of tribal institutions,” but 

also reflected a belief that per capita payments might be squandered.  Id. at 258-259, 261; see 

also Gabriel S. Galanda & Ryan D. Dreveskracht, Curing the Tribal Disenrollment Epidemic: In 

Search of a Remedy, 57 Ariz. L. Rev. 383, 430 (2015) (describing how per capita distributions to 

Northern Utes in the 1950s resulted in mass disenrollment and widespread poverty).  

In the 1970s, Congress enacted the Distribution of Judgment Funds Act to govern the 

distribution of judgment funds awarded by the Indian Claims Commission.  See Pub. L. No. 93-

134, 87 Stat. 466 (1973).  That statute required that a “significant portion” of judgment funds “be 

set aside and program[m]ed to serve common tribal needs, educational requirements, and such 

other purposes as the circumstances of the affected Indian tribe may justify.”  25 U.S.C. 

§ 1403(b)(5).  In fact, Congress set a floor (not a ceiling) on such uses, requiring that 20% of 

funds be set aside for those common purposes—as opposed to, for example, more controversial 

per capita distributions—and Congress “encouraged program[m]ing … funds for economic 

development purposes.”  Id.  This history makes clear why it would be astonishing to conclude 

that Congress intended that Fund interest could be used for per capita payments to tribal 

members, but could not be used to enable economic development aimed at advancing social 

welfare and other purposes beneficial to the Tribe as a whole.  As discussed above, the better 
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reading of § 108 is that Congress intended to permit the Tribe more rather than less flexibility in 

its expenditures of Fund interest. 

Departing entirely from the statutory text, the Detroit Casinos—and, opaquely, the 

Department—suggest that § 108(c)(4) might not “justify the purchase of land at all.”  Detroit 

Casinos MSJ 2 n.1; see DOI MSJ 12 (citing Tribal Intervenors’ argument at AR210 that “land 

acquisition cannot be bootstrapped into § 108(c)(4)”).  That theory comes too late.  “[A] 

reviewing court … must judge the propriety of [agency] action solely by the grounds invoked by 

the agency,” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947), and the Trust Denial Order did 

not adopt this rationale; to the contrary, the Department acknowledged that “[s]hould the Tribe 

purchase land with Self-Sufficiency Fund income for a school, a job training center, a health 

clinic, or a museum, such purpose may fall within the scope of Section 108(c)(4).”  AR971-972 

n.25.  In any event, because this statutory theory has not actually been developed in the opening 

briefs, it is waived.  See Gold Rsrv. Inc. v. Bolivarian Republic of Venezuela, 146 F. Supp. 3d 

112, 126 (D.D.C. 2015) (“[P]erfunctory and undeveloped arguments” are “deemed waived,” and 

“[t]his is especially true where the only reference to the argument is raised in a footnote.”).  The 

position is also wrong:  Nothing in § 108(f) ties the Department’s mandatory trust duty to 

whether the land was acquired under any particular subsection of § 108(c).  And far from 

excluding land acquisitions, § 108(c)(4) on its face authorizes such acquisitions if the Fund 

interest is used “for educational, social welfare, health, cultural, or charitable purposes which 

benefit the [Tribe’s] members.” 

C. The Department And Intervenors Are Wrong That Gaming Policy 
Consequences Justify Contorting § 108(c)(4)’s Plain Meaning 

Policy concerns do not warrant declining to enforce § 108(c)(4)’s plain meaning.  

Intervenors, but not the Department, contend that the Tribe’s reading of § 108(c)(4) would 
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“trump IGRA’s explicit limitations on off-reservation gaming,” NHBP MSJ 13, or, relatedly, that 

§ 108(c)(4) cannot mean what it says because all Indian gaming might qualify as advancing 

social welfare or charitable objectives, given IGRA’s commands, Detroit Casinos MSJ 7.  But 

Intervenors conflate MILCSA and IGRA.  MILCSA addresses whether land acquired with Fund 

interest must be held in trust, while IGRA addresses whether the land, once taken into trust, 

would be eligible for gaming.  No interpretation of MILCSA could ever “trump” IGRA.  If the 

Tribe is correct that land taken into trust under MILCSA would satisfy IGRA’s settlement-of-a-

land-claim exception, that would be a direct consequence of Congress’s considered choice in 

MILCSA to allow the Tribe to acquire trust lands with its settlement funds and Congress’s 

considered choice in IGRA to permit gaming on lands taken into trust for the Tribe “as part of … 

a settlement of a land claim,” 25 U.S.C. § 2719(b)(1)(B)(i).  It is the judiciary’s “charge … to 

give effect” to those statutory choices by enforcing “the law[s] Congress [has] enacted.”  Lewis 

v. City of Chicago, 560 U.S. 205, 217 (2010). 

The Detroit Casinos’ policy concern (at 7)—that the Tribe’s theory proves too much 

because any interest expenditure to support gaming as a means to accomplish social welfare and 

charitable purposes might qualify under § 108(c)(4)—is similarly flawed.  Their position 

assumes that Congress could not have considered gaming as a means to achieve § 108(c)(4) 

purposes because gaming is too “controversial.”  Detroit Casinos MSJ 7.  But it is not the role of 

courts to “replace the actual text with speculation as to Congress’ intent.”  Magwood v. 

Patterson, 561 U.S. 320, 334 (2010).  Whether all members of Congress who voted for MILCSA 

desired or even understood this potential interaction with IGRA—or none did—is irrelevant to 

statutory interpretation.  “The fact that Congress may not have foreseen all of the consequences 

of a statutory enactment is not a sufficient reason for refusing to give effect to its plain meaning.”  

Union Bank v. Wolas, 502 U.S. 151, 158 (1991).  As the Supreme Court held in another case 
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involving MILCSA, IGRA, and speculation about the intent of Congress, courts have “no roving 

license … to disregard clear language simply on the view that … Congress ‘must have intended’ 

something [different].”  Bay Mills, 572 U.S. at 794. 

It would be particularly inappropriate to allow post-hoc policy objections to Indian 

gaming to override § 108(c)(4)’s plain meaning.  Ordinarily, “the people may rely on the original 

meaning of the written law.”  Wisconsin Cent. Ltd. v. United States, 138 S. Ct. 2067, 2074 

(2018).  That rule has special purchase in the context of a negotiated settlement statute between 

sovereigns.  Because the plain meaning of § 108(c)(4) authorizes the Tribe to spend Fund interest 

“for” “social welfare” and “charitable” “purposes,” including by pursuing gaming authorized 

under IGRA as a critical step toward addressing the vast needs of tribal members, the Tribe was 

entitled to rely on that plain meaning of the text.  Against that backdrop, this Court should reject 

Intervenors’ efforts to narrow § 108(c)(4) based on their (self-interested) assessment of policy 

consequences.  Simply put, “promises were made” by Congress through MILCSA to recompense 

the Tribe for historic injustices, and those statutory commitments should not be abandoned based 

on after-the-fact assessments that “the price of keeping them [is] too great.”  McGirt v. 

Oklahoma, 140 S. Ct. 2452, 2482 (2020); cf. Washington State Dep’t of Licensing v. Cougar 

Den, Inc., 139 S. Ct. 1000, 1021 (2019) (Gorsuch, J., concurring in the judgment). 

D. The Department and Intervenors Are Wrong That Chevron Applies 

With no purchase in statutory text, the Department and Intervenors are “forced to … 

retreat to … pleas for deference.”  Niz-Chavez v. Garland, 141 S. Ct. 1474, 1485 (2021); see 

DOI MSJ 15-17.  Those appeals are misplaced.  To begin with, the predicate for Chevron 

deference—statutory ambiguity—is lacking.  After applying the traditional tools of statutory 

construction, § 108(c)(4) is “clear enough” about what it means, “leaving no ambiguity for the 

agency to fill.”  Wisconsin Cent., 138 S. Ct. at 2074.  
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Even if this provision were ambiguous, the Indian canon would defeat resort to Chevron 

and compel the Tribe’s reasonable construction of § 108(c)(4).  As this Court already held in the 

context of § 108(c)(5), “the Indian canon of construction trumps Chevron deference and requires 

that courts defer to the tribe’s reasonable interpretation of any ambiguity.”  Dkt. 72 at 29; see id. 

at 37-42.  That statutory analysis—which the D.C. Circuit did not disturb, Sault Ste. Marie Tribe 

of Chippewa Indians v. Haaland, 25 F.4th 12, 21 n.7 (D.C. Cir. 2022)—applies fully here.  For 

the reasons above, supra pp. 3-11, the best reading of § 108(c)(4) is that it does not contain a 

directness or immediacy requirement and that economic development is not categorically off 

limits under § 108(c).  But even were it possible to read “for” “social welfare” or “charitable 

purposes” as including a directness or immediacy requirement or to read § 108(c) as excluding 

economic development, that is decidedly not the only reasonable reading of the statute.  The 

Tribe’s reading is certainly permissible, even if it is not the only reading of the statute.  In these 

circumstances, Supreme Court and D.C. Circuit precedent command the Tribe’s interpretation of 

the statute.  See County of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 

U.S. 251, 269 (1992); Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 & n.8 (D.C. Cir. 

1988); see also Cobell v. Kempthorne, 455 F.3d 301, 304 (D.C. Cir. 2006). 

Tribal Intervenors recycle previous arguments that the Indian canon does not apply where 

the interests of other tribes are purportedly at issue.  See NHBP MSJ 13-15.  But this Court has 

already (rightly) rejected these arguments:  “Congress enacted MILCSA for the benefit of select 

tribes—the NHBP and the Saginaw Tribe are not among them.  Indeed, the section at issue, 

§ 108, is for the benefit of only one tribe—the Sault Tribe. … It would be strange to construe a 

statute against the only Tribe it seeks to benefit simply because another Indian tribe objects.”  

Dkt. 72 at 41-42 (citations omitted).  The same remains as true now as before. 

Case 1:18-cv-02035-TNM   Document 101   Filed 12/30/22   Page 25 of 33



20 

The Detroit Casinos point (at 10 n.3) to a presumption in favor of state police powers.  

But § 108(f) is clear that land acquired under § 108(c) shall be taken into trust.  The question is 

simply how to interpret § 108(c)(4).  That a proper interpretation of § 108(c)(4) may have 

“derivative implications for traditional state functions” does not call into question the statute’s 

plain meaning.  Gila River Indian Cmty. v. United States, 729 F.3d 1139, 1152 (9th Cir. 2013). 

Finally, Indian canon aside, the Department’s interpretation of § 108(c)(4) does not 

qualify for deference because the Trust Denial Order “fails to provide” a meaningful 

“explanation of its interpretation” of this provision.  Miller v. Clinton, 687 F.3d 1332, 1342 (D.C. 

Cir. 2012).  The Trust Denial Order contains only a conclusory assertion that attenuation under 

§ 108(c)(4) is not permitted; it sets forth no meaningful statutory interpretation.  An agency’s 

say-so cannot receive “deference” because, without any accompanying reasoning, this Court 

“cannot evaluate whether the agency’s interpretation of the statute is reasonable within the 

meaning of Chevron.”  Id. 

E. The Tribe Purchased The Sibley Parcel For § 108(c)(4) Purposes 

Under a proper construction of § 108(c)(4), the Tribe’s purchase of the Sibley parcel was 

lawful.  Intervenors attempt to discount the Tribe’s social welfare aims by arguing that despite its 

uncontested intentions, the Tribe is unlikely to ever lawfully game on the Sibley Parcel and thus 

cannot be certain to raise any funds for tribal purposes or provide any services to tribal members.  

See NHBP MSJ 10-12; Detroit Casinos MSJ 8.  But § 108(c)(4) is concerned with “purposes,” 

not effects.  Just as MILCSA includes no directness or immediacy requirement, it includes no 

guarantee-of-success requirement.  The possibility that the Tribe will not actually be permitted to 

operate a casino on the Sibley Parcel is irrelevant to whether the purchase satisfied § 108(c)(4).  

What matters is whether the Tribe’s objective in making the expenditure was to promote social 

welfare or other purposes.  To take one of the plain meaning examples above, a student’s use of 
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money for an LSAT prep class remains “for the purpose of securing law school admission” even 

if the student ultimately is never admitted to law school. 

In any event, the Tribe is confident that it can overcome the remaining hurdles to opening 

a casino on the Sibley Parcel.  Tribal Intervenors point (at 11-12) to a dispute about the Tribe’s 

Class III gaming compact with Michigan, but the Tribe has already explained why Intervenors’ 

interpretation of the Compact is untenable, see Dkt. 56 at 44-45.  And the outcome of that 

dispute is irrelevant for present purposes because the Compact can and does regulate only Class 

III gaming.  AR3213-3214; e.g., Wisconsin v. Ho-Chunk Nation, 784 F.3d 1076, 1078 (7th Cir. 

2015); 25 U.S.C. § 2710(b)(1).  So even were Intervenors correct that Class III gaming could not 

occur on the Sibley Parcel (they are not), Class II gaming could nevertheless proceed. 

Intervenors also raise doubts as to whether gaming on the Sibley Parcel would satisfy the 

settlement-of-a-land-claim exception to IGRA’s prohibition on gaming on newly acquired lands, 

codified at 25 U.S.C. § 2719(b)(1)(B)(i).  See Detroit Casinos MSJ 8; NHBP MSJ 11.  As an 

initial matter, this position represents an about-face by the Detroit Casinos, which, in moving to 

intervene, proclaimed that the Sault Tribe will have little “difficulty overcoming … supposed 

‘obstacles’” to gaming, including qualifying for the settlement-of-a-land-claim exception under 

IGRA.  Dkt. 32 at 7.  In fact, the Detroit Casinos went so far as to argue that satisfying this 

exception was just a “ministerial formalit[y],” and that there was no reason to believe “that land 

acquired using funds paid under the Michigan Indian Land Claims Settlement Act would not 

qualify as lands acquired under a settlement of a land claim.”  Id. (quotation marks omitted).  

That much from the Detroit Casinos’ motion to intervene remains true.  IGRA’s 

exception applies to “lands … taken into trust as part of … a settlement of a land claim” after 

1988.  25 U.S.C. § 2719(b)(1)(B)(i).  MILCSA is a self-styled land claims settlement act.  It was, 

in this Court’s words, “compensation for a land grab,” Dkt. 72 at 32, or as the Supreme Court put 
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it, Congress appropriated the funds to “compensate” tribes for the wrongful “19th-century 

takings of … ancestral lands,” Bay Mills, 572 U.S. at 786.  Thus, although satisfying the 

settlement-of-a-land-claim exception may certainly require additional steps, those steps should 

be straightforward.   

Nor is it relevant that the Sibley Parcel was purchased with interest rather than principal:  

IGRA’s exception turns solely on whether the land was “take into trust as a part of … a 

settlement of a land claim.”  25 U.S.C. § 2719(b)(1)(B)(i).  Here, the Sibley Parcel would be 

taken into trust under § 108(f) of MILCSA, which is “part of” the negotiated “settlement” 

resolving the Tribe’s land claims.  Indeed, land acquired by the Wyandotte Nation using a 

combination of principal and interest under a different settlement statute that is silent as to the 

use of interest from the designated funds has been deemed eligible for gaming under the 

settlement-of-a-land-claim exception in the past.  See AR268-272; see also Governor of Kansas 

v. Norton, 430 F. Supp. 2d 1204, 1217-1220 (D. Kan. 2006), vacated on other grounds, 516 F.3d 

833 (10th Cir. 2008); Wyandotte Nation v. NIGC, 437 F. Supp. 2d 1193, 1207-1212 (D. Kan. 

2006).  In this case, part of how Congress resolved the Sault Tribe’s land claims was by 

specifically requiring that any new lands acquired with Fund “interest” be held in trust.  

MILCSA § 108(f).  The outcome should therefore necessarily be the same. 

II. THE SIBLEY PURCHASE SATISFIED THE DEPARTMENT’S READING OF § 108(c)(4) 

As the Tribe has explained, even were the Department correct as a statutory matter that 

§ 108(c)(4) authorizes Fund interest to be used only if an expenditure directly advances social 

welfare ends without the intermediate reliance on gaming revenues, the Sibley purchase met that 

test because the trust land would (i) create a land base for the provision of direct social services 

to the thousands of tribal members in the Lower Peninsula and (ii) generate needed employment 

opportunities for those same members.  Tribe MSJ 15-18.  The Department failed to reasonably 
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explain its rejection of those theories below.  And its post-hoc efforts to rehabilitate these failures 

of reasoned decisionmaking (see DOI MSJ 17-21) fall well short. 

To start, the Department devotes the bulk of its response to engaging arguments that the 

Tribe did not make.  For purposes of its arbitrary-and-capricious argument, the Tribe assumed 

that the Department is correct that uses of gaming revenue are too attenuated to be considered 

part of the § 108(c)(4) analysis.  The Department’s extended response on this point (at 18-19) is 

thus irrelevant.  When the Department does address the Tribe’s direct services and employment 

rationales, the Department wrongly frames the Tribe’s argument in Chenery terms on the theory 

that the Department discussed direct services and employment in the context of § 108(c)(5), not 

§ 108(c)(4).  But the Tribe did not make that Chenery objection; instead, it explained why the 

Department’s assertions were inadequate and unlawful even if the Department intended those 

assertions to apply to § 108(c)(4).  See Tribe MSJ 17-18. 

As to the substance of the Tribe’s arbitrary-and-capricious argument, the Department has 

remarkably little to say.  The Department alludes to the fact that it “reviewed opposing views in 

the record” asserting that Lower Peninsula trust land was not needed because the Tribe had a 

small parcel of non-trust land downstate.  DOI MSJ 20 (citing AR209-210).  But the Department 

does not say that it credited this “opposing view[],” and with good reason.  The Department has 

long recognized the unique attributes of trust land as opposed to fee land, including for purposes 

of serving tribal member needs.  See U.S. Dep’t of the Interior, Benefits of Trust Land 

Acquisition (Fee to Trust), https://www.bia.gov/service/special-topics/benefits-trust-land-

acquisition (last visited Dec. 30, 2022).  So if the Department did, without saying so, credit this 

“opposing view” as a reason to discount the Tribe’s stated intentions about its planned uses of 

the Sibley Parcel, it erred.  This discussion illustrates, however, precisely why the APA requires 

that an agency itself “must give adequate reasons for its decisions” contemporaneously with its 
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action, Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016), rather than compelling 

courts to rely on after-the-fact speculation by litigation counsel. 

Citing the D.C. Circuit’s opinion, the Department next insists that it was “not required to 

simply take the Tribe’s word for the legality of its expenditures.”  DOI MSJ 21.  This is question 

begging.  The D.C. Circuit opined that the Department had an obligation to assess whether the 

Sibley acquisition enhanced tribal lands under § 108(c)(5), an inquiry that the court held involves 

whether the value of tribal lands are increased.  The point here is that § 108(c)(4) trains the 

inquiry on the Tribe’s “purpose” in using interest under § 108(c)(4).  “Such purpose can, of 

course, be established in all the ways intent can be found in our law, including explicit 

attestation, concrete evidence, or, in some circumstances, inference from the foreseeable and 

logical consequences of a course of conduct.”  Kidd, 925 F.3d at 105.  Whether or not the Tribe 

intended to use the Sibley Parcel to ultimately provide for tribal welfare thus necessarily relies 

on the type of evidence that the Tribe provided, including its affidavits regarding its needs and 

future plans.  See AR2148-2228.   

If the Department had doubts about whether the Tribe’s representations about its own 

intentions or planned uses were sincere, it was required to explain why it declined to credit the 

uncontested evidence, instead of treating the proceeding as a game of administrative gotcha.  In 

relying below on the repeated assertion that the Tribe submitted “no evidence” on these points, 

the Department both ignored the many types of information and evidence the Tribe did submit, 

including its affidavits, and seemingly labored under the legally incorrect premise that some type 

of formal evidence distinct from what the Tribe submitted was required in a land-into-trust 

proceeding.  Each of those errors requires vacatur of the Trust Denial Order and a remand to the 

Department.  See Tribe MSJ 15-18, 19-20. 
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III. THE SIBLEY PURCHASE SATISFIED § 108(c)(5) 

As explained in the Tribe’s opening brief (at 18-20), vacatur of the Trust Denial Order is 

also required because the Department arbitrarily ignored the Tribe’s evidence that acquiring the 

Sibley Parcel would “improve the quality or value of the Tribe’s existing lands” and thus 

“enhance[] … tribal lands” even under the Department’s reading of § 108(c)(5), as approved by 

the D.C. Circuit, Sault Ste. Marie, 25 F.4th at 14-15.  Rather than defend its stated rationale that 

the Tribe provided “no evidence,” AR1932, the Department admits (at 25) that the Tribe’s 

affidavits stated that the Tribe “planned to use potential gaming revenue to make improvements 

to [its] ‘existing facilities’ … and increase ‘housing services.’”  But the Department says (id.) 

that this testimony “failed to demonstrate the requisite ‘enhancement’ of Tribal lands,” absent 

other “evidence of [the Tribe’s] plans.”  Tribal officials’ sworn testimony that the Tribe 

desperately needs gaming revenues to address its dilapidated facilities and housing stock 

shortage is “evidence of its plans.”  Tribal Intervenors say (at 17-18) the affidavits are “non-

committal.”  But neither they nor the Department questions the Tribe’s demonstrated needs or 

suggests any reason why the Tribe would not use gaming revenues for the stated purpose of 

addressing those needs.  That this was one of the Tribe’s “primary purposes” was undisputed.  

AR2215; see also AR2213-2215; AR2227-2228.   

“[A]n agency [cannot] close its eyes to on-point and uncontradicted record evidence 

without any explanation at all.”  Fogo De Chao (Holdings) Inc. v. DHS, 769 F.3d 1127, 1147 

(D.C. Cir. 2014); see also Soltane v. DOJ, 381 F.3d 143, 151-152 (3d Cir. 2004) (Alito, J.) (cited 

in Fogo De Chao) (rejecting agency decision where it failed to explain “why” the petitioner’s 

submitted letter explanation “was insufficient” to sustain her burden under the relevant standard).  

Because that is what the Department did here, vacatur and remand are required. 
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IV. THE TRIBE’S PROPOSED REMEDY IS APPROPRIATE 

Finally, once the Court rejects the Department’s flawed interpretation of § 108(c)(4), the 

Tribe is entitled to an order vacating the Department’s decision and remanding for assessment of 

whether the Tribe used Fund interest to purchase the Sibley Parcel.  Although the Department 

contends (at 26) that the remedy should instead be “an order remanding to Interior to make a new 

decision on § 108(c)(4) or (c)(5),” there would be no remaining inquiry to be made on 

§ 108(c)(4).  No one disputes that the purchase satisfied the Tribe’s interpretation of 

§ 108(c)(4)—that is, that the Tribe purchased the Sibley Parcel with the intent to engage in 

gaming that would allow it to fund various social welfare and charitable activities.  If the Court 

rejects the Department’s directness requirement, and determines that the statute turns on the 

Tribe’s intent, there is no remaining dispute as to the statute’s application.  As a result, the proper 

remedy is reversal.  This Court “reverse[s] an agency’s decision” when, in light of the Court’s 

holding, “no reasonable factfinder” could look at the record and conclude that the agency’s 

decision was correct.  Orion Reserves Ltd. P’ship v. Salazar, 553 F.3d 697, 704 (D.C. Cir. 2009) 

(quoting Highlands Hosp. Corp. v. NLRB, 508 F.3d 28, 31 (D.C. Cir. 2007)). 

If the Court instead credits the Department’s interpretation of § 108(c)(4), but concludes 

that the Department arbitrarily and capriciously addressed the Tribe’s evidence under § 108(c)(4) 

or § 108(c)(5), the Trust Denial Order should be vacated, with a remand to the Department to 

consider fully the Tribe’s evidence as well as the interest issue. 

Predictably, Tribal Intervenors object (at 18-19) to any instruction by this Court that the 

Department act “expeditiously” on remand, despite the ways in which the Department’s 

exceptional delay has frustrated the achievement of MILCSA’s promises.  This Court explained 

in 2020 that “[a]ny additional delay will be at [the Department’s] own peril.”  Dkt. 72 at 53.  A 

similar instruction to the agency to proceed apace is justified here. 

Case 1:18-cv-02035-TNM   Document 101   Filed 12/30/22   Page 32 of 33



27 

CONCLUSION 

The Court should grant the Sault Tribe’s motion for summary judgment and deny the 

Department’s and Intervenors’ cross-motions. 

Dated:  December 30, 2022 Respectfully submitted, 

 /s/ Kelly P. Dunbar 
 Kelly P. Dunbar (D.C. Bar No. 500038) 

Kevin M. Lamb (D.C. Bar No. 1030783) 
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      HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC 20006 
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Fax:  (202) 663-6363 
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