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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

Navajo Regional Office 
P.O. Box 1060 

Gallup, New Mexico 87305 
 

December 20, 2022 
 

 
 
CERTIFIED MAIL 
 
Honorable JoAnn Jayne  
Chief Justice, Judicial Branch 
Administrative Offices of the Courts 
Post Office Box 1779 
Window Rock, Arizona 86515 
 
Dear Chief Justice Jayne: 
 
This letter responds to the Navajo Nation’s (Nation) submission of its Calendar Year 2023 
Successor Annual Funding Agreement (SAFA) for Public Law (Pub. L.) 93-638 Contract No. 
A22AV00151, Tribal Courts Program.  The Bureau of Indian Affairs, Navajo Regional Office 
(BIA NRO) has finalized its review of the Nation’s CY 2023 SAFA Proposal in accordance with 
25 C.F.R. Part 900.  As explained more fully below, we partially decline the Nation’s CY 2023 
SAFA Proposal pursuant to 25 C.F.R. § 900.22(d).   
 
Background 
On October 5, 2022, the Nation submitted its CY 2023 SAFA Proposal for the Nation’s Pub. L. 
No. 93-638 Contract, Tribal Courts Program, which proposed a budget amount of 
$17,055,477.00.  On October 6, 2022, BIA NRO sent a letter to the Nation informing the Nation 
that BIA NRO had received the Nation’s CY 2023 SAFA Proposal for the Tribal Courts 
Program.   
 
The BIA NRO provided its review of the CY 2023 SAFA Proposal on October 21, 2022, 
informing the Nation that the SAFA Proposal contained substantial changes from the prior year 
Annual Funding Agreement (AFA).  BIA NRO provided specific comments and 
recommendations to the Nation in the October 21, 2022, letter, informing the Nation that the 
proposed budget of $17,055,477.00 was in excess of the funding amount available for Fiscal 
Year 2023.  The BIA NRO also informed the Nation that its CY 2023 AFA would be subject to 
partial declination pursuant to 25 CFR Part 900, Subpart E – Declination Procedures, in the event 
the Nation did not submit a revised proposed budget for the amount anticipated to be available 
for the Tribal Courts Program for FY 2023.   
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Subsequently, on November 8, 2022, the Nation responded to the BIA NRO, stating 
“the Nation insists on maintaining its position that it is due at least $17,055,477.00, as it proposes 
in its CY 2023 SAFA.” 
 
Determination and Partial Declination 
Pursuant to 25 C.F.R. § 900.32, we find the Nation’s CY 2023 SAFA Proposal is subject to 
declination review because the proposed budget is not substantially the same as that which was 
funded previously for the Tribal Courts Program.  Last year the applicable funding level for the 
contract was $1,749,531.00.  This year, the Nation proposes funding of $17,055,477.00 in its 
CY2023 AFA, which constitutes a substantial change in funding. 
 
The Approving Official anticipates the amount of funds available for the Navajo Nation Tribal 
Courts Program in CY 2023 is $1,749,531.00. This amount is based upon the FY 2022 amounts 
for FY 2023 Continuing Resolution (CR) No. 1.  Further, the amount that is immediately 
available is $369,151.00, which is the full amount currently available under CR No. 1 at 21.10%.   
Our Federal Business Management System table, attached hereto as Exhibit 1, confirms the full 
dollar amount immediately available to award for FY 2023 is $369,151.00 for the Tribal Courts 
Program.  
 
The Nation proposed a budget of $17,055,477.00, which far exceeds the current immediately 
available amount of $369,151.00 and exceeds the anticipated FY 2023 full year amount totaling 
$1,749,531.00.  Accordingly, pursuant to 25 U.S.C. § 5321(a)(2)(D) and 25 C.F.R. § 900.22(d), 
we find that the amount of funds proposed under the Nation’s SAFA Proposal for the Nation’s 
Tribal Courts Program is in excess of the applicable funding level for the contract.1  We 
therefore partially decline the Nation’s SAFA Proposal for the Nation’s Tribal Courts Program 
for all proposed funding above the anticipated amount of $1,749,531.00, but we award the 
portion of the $1,749,531.00 immediately available now and that becomes available in the future.  
If the final award amount under 25 U.S.C. § 5325(a)(1) for FY 2023 is less than the anticipated 
amount identified herein, we also partially decline any difference between the anticipated 
amount of $1,749,531.00 and the final amount determined pursuant to 25 U.S.C. § 5325(a)(1). 
We request that the Nation submit a budget for the anticipated amount of $1,749,531.00, and we 
may request that the Nation provide an adjusted budget should the final award amount differ 
from the anticipated amount. We also are available to provide technical assistance to the Nation 
to overcome this objection to the Nation’s CY 2023 SAFA Proposal. 
 
Other Provisions 
 
1. Proposed Language Alleging Funding Shortfall 
 
In addition, as we notified the Nation in our letters dated July 19, 2022, and October 21, 2022, 
the BIA objects to the Nation’s proposed inclusion of Paragraph (3) in Section B, Page 4, and the 
last sentence of Section D, Page 5, in the AFA for its SAFA Proposal.  In accordance with 25 
U.S.C. § 5329(c) (Model Agreement § (f)(2)(A)(ii)), the language constitutes “such other 

 
1 Pursuant to 25 U.S.C. § 5325(a)(1), “the amount of funds provided under the terms of self-determination contracts 
entered into pursuant to this chapter shall not be less than the appropriate Secretary would have otherwise provided 
for the operation of the programs or portions thereof for the period covered by the contract[.]” 
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provisions” of the AFA to which the BIA NRO and the Nation must agree.  BIA cannot agree to 
the Nation’s proposed language that “DOI acknowledges that the amount allocated does not fully 
fund the contracted activities” and that “shortfalls exist in funding[.]” Congress ultimately 
controls the Department’s budget and the BIA has limited authority to allocate funds 
appropriated by Congress for self-determination contracts entered into under the Indian Self-
Determination and Education Assistance Act, 25 U.S.C. § 5301 et seq. (“ISDEAA”).2  If the 
Nation has determined that the amount awarded does not fully fund its Tribal Courts Program or 
that shortfalls exist, we strongly encourage the Nation to present its concerns to the Tribal-
Interior Budget Council (“TIBC”), which provides a forum and process for tribes and Federal 
officials to work together in developing annual budget requests for Indian programs in the 
Department.  The TIBC provides cooperative participation in Indian Affairs budget formulation, 
justification, and information.  It is most appropriate for the Nation to seek Departmental support 
through the TIBC process for identifying funds and obtaining additional appropriations for its 
Tribal Courts Program.  
 
The Contract Standard Form 30 (SF-30) for CY January 1, 2023, to December 31, 2023, for 
Contract No. A22AV00151 notes our objections to the provisions identified above.  We 
therefore consider these provisions proposed by the Nation not part of the Contract and legally 
unenforceable. 
 
2. Proposed Language Decreasing Monitoring Sessions 
 
The Nation also proposes to reduce the number of Monitoring Sessions for the Tribal Courts 
Program from one annual evaluation (Monitoring Session) to “[u]p to two evaluations 
(Monitoring Sessions) . . . conducted by the Awarding Official and AOTR per contract term.” 
The Nation asserts that this change is necessary so that the AFA is consistent with the 
PROGRESS Act, Pub L. No. 116-180.  We disagree with the Nation’s interpretation of the 
PROGRESS Act.  The PROGRESS Act amended Section (b)(7)(C) of the Model Agreement by 
increasing the number of allowed routine monitoring visits from “one performance monitoring 
visit” to “two performance monitoring visits” per contract term.  However, the PROGRESS Act 
did not amend Section (b)(7)(C)(i) of the Model Agreement, which provides that additional 
monitoring visits may be conducted if “the Contractor agrees to one or more additional visits.” 
The Nation agreed to language in prior year AFAs that provides for additional monitoring visits, 
and the PROGRESS Act did not invalidate the Nation’s previous agreement to increase the 
number of monitoring visits per contract term. 
 
The SF-30 for CY January 1, 2023, to December 31, 2023, for Contract No. A22AV00151 notes 
our objections to the provisions identified above.  We therefore consider these provisions 
proposed by the Nation not part of the Contract and legally unenforceable. 
 

 
2 We also note pursuant to 25 U.S.C. § 5325(b), the amount of funds provided under self-determination contracts “is 
subject to the availability of appropriations and the Secretary is not required to reduce funding for programs, 
projects, or activities serving a tribe to make funds available to another tribe or tribal organization under 
[ISDEAA].” 
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Memorandum of Understanding for Monitoring Sessions 
We also reiterate our concern that the Nation has not yet executed the Memorandum of 
Understanding (MOU) referenced in Section L(3)(c) of the CY 2023 AFA for the Tribal Courts 
Program, despite our repeated requests that the Nation act on this critical component of the BIA 
NRO’s compliance monitoring requirements under ISDEAA. Section L(3)(c) requires that 
annual Monitoring Sessions be conducted pursuant to the MOU, and the BIA NRO provided the 
MOU to the Nation on September 1, 2020, and again on April 20, 2022.  We acknowledge the 
Nation’s position that it has faced staffing challenges during the COVID-19 pandemic that 
delayed completion of the MOU, but we urge the Nation to prioritize finalizing its execution of 
the MOU. 
 
Notice of Appeal Rights 
You are hereby advised of your appeal rights as described in 25 C.F.R. §§ 900.31 and 900.152 as 
follows:  
 

Within 30 days of the receipt of this decision, you may request an informal conference 
under 25 C.F.R. § 900.154, or appeal this decision under 25 C.F.R. § 900.158 to the 
Interior Board of Indian Appeals (IBIA).  Should you decide to appeal this decision, you 
may request a hearing on the record.  An appeal to the IBIA under 25 CFR 900.158 shall 
be filed with the IBIA by certified mail or by hand-delivery at the following address: 
Board of Indian Appeals, U.S. Department of the Interior, 801 Quincy Street, Arlington, 
VA 22203.  You shall serve copies of your Notice of Appeal on the Secretary and on the 
official whose decision is being appealed.  You shall certify to the IBIA that you have 
served these copies. 

 
If additional information is needed regarding this partial declination, please contact Ms. Cheryl 
Curley, Tribal Operation’s Specialist at cheryl.curley@bia.gov or Ms. Jeanette Quintero, Indian 
Self Determination Officer, at jeanette.quintero@bia.gov. 
     
      Sincerely, 
 
 
 
      Gregory C. Mehojah 
      Regional Director 
 
Enclosure 
 
cc:  Jonathan Nez, President, Navajo Nation 
       Cordell Shortey, Contracting Officer, Contracts and Grants Section, OMB, Navajo Nation, 
       Cheryl Curley, Tribal Operation Specialist, BIA, Navajo 
       Jeanette Quintero, Indian Self Determination Specialist, BIA, Navajo 
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