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i 
 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1, the undersigned declares the following: 

 The Organized Village of Kake is a federally recognized Indian tribe that has 

no parent corporation(s), and no publicly held corporation owns 10% or more of its 

stock. 
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INTRODUCTION 
 

 In the Alaska National Interest Lands Conservation Act (ANILCA), Congress 

enshrined the ability of rural Alaskans to continue practicing a subsistence way of 

life.  These practices entail more than the mere act of harvesting fish and game on 

federal public lands within Alaska.  In ANILCA Title VIII, Congress expressly 

recognized that this way of life is “essential to Native physical, economic, 

traditional, and cultural existence and to non-Native physical, economic, traditional, 

and social existence.”  16 U.S.C. § 3111(1).  This recognition is especially applicable 

to the Alaska Native Village at the center of this dispute:  The Organized Village of 

Kake’s tribal citizens depend on the subsistence resources of Southeastern Alaska 

for their very existence.  Subsistence resources are not only a food source to Kake 

residents but are also a foundational piece of the cultural fabric of Kake and the 

broader region.  At no point since the passage of Title VIII in 1980 has this existence 

been more threatened than during the COVID-19 global pandemic.   

Here, the Federal Subsistence Board (FSB or Board)—the federal, multi‐

agency body tasked with carrying out Title VIII—provided subsistence harvest 

opportunities to rural Alaskans at a time of unprecedented emergency.  The FSB did 

so through procedures set forth in duly promulgated regulations adopted nearly three 

decades ago, under authority assigned by Congress to the Secretaries of Interior and 

Agriculture.   
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The State of Alaska’s lawsuit seeks to upend decades of Federal management 

authority under ANILCA and, in so doing, threatens to significantly curtail access 

by Alaska’s rural residents to the subsistence resources upon which they depend.  

This effort cannot stand, considering Congress’s stated intent and express policies 

spelled out in ANILCA and this Court’s precedents interpreting those statutory 

provisions.  “ANILCA, read as a whole, clearly expresses Congress’s intent to create 

a federal regulatory scheme ‘to protect the resources related to subsistence needs’ 

and ‘to provide the opportunity for rural residents engaged in a subsistence way of 

life to continue to do so.’”  John v. United States, 247 F.3d 1032, 1036 (9th Cir. 

2001) (Tallman, J., concurring) (quoting 16 U.S.C. § 3101(b)-(c)).  Here, pursuant 

to the FSB’s regulations, the Organized Village of Kake submitted an emergency 

request to the Board.  The Board considered that request, took public testimony on 

the proposal—including from the State of Alaska—deliberated amongst its 

members, and voted to approve the request.  That the State disagrees with the 

decision is immaterial to its legality.  The FSB acted lawfully and within the dictates 

of administrative procedure.  Importantly, the Kake hunt took place over 30 days in 

the summer of 2020.  The delegation authority the Board assigned to the Petersburg 

District Ranger to oversee the hunt expired in June 2021. This matter does not 

present a live controversy to review.  As such, the district court’s judgment should 

be affirmed.            
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ISSUES PRESENTED FOR REVIEW 
 

 1. At the outset of the COVID-19 pandemic, the Federal Subsistence 

Board authorized a process to delegate authority to agency field managers to open 

hunting and fishing opportunities in response to demonstrated emergency situations 

involving food security and threats to public safety.  Using this process, the FSB 

approved an emergency hunt for the rural community of Kake, Alaska for the harvest 

of two bull moose and five buck black-tailed deer.  The hunt concluded on July 24, 

2020, and the delegation process adopted by the FSB expired on its own terms on 

June 1, 2021.  No additional emergency hunts or delegations have occurred since 

then.  As such, did the district court correctly conclude that the State’s present 

challenge to the FSB’s statutory authority and the emergency Kake hunt is moot? 

 2. In ANILCA, Congress declared it is the policy of the Nation “to protect 

and provide the opportunity for continued subsistence uses on the public lands by 

Native and non-Native rural residents.”  In order to carry out this mandate, it 

provided the Secretaries of Interior and Agriculture the authority to “prescribe such 

regulations as are necessary and appropriate to carry out [their] responsibilities under 

this title.”  Acting under these statutory authorities, the FSB approved one 

emergency hunt for the rural community of Kake during the COVID-19 pandemic.  

If this issue is not moot, does ANILCA allow the Board to authorize such hunts in 
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times of emergency, subject to its own regulations and administrative procedures, 

and did it act reasonably in doing so here? 

PERTINENT STATUTES AND REGULATIONS 
 

 Pertinent statutes and regulations are included in the Addendum to Alaska’s 

Opening Brief and the Federal Subsistence Board’s Answering Brief. 

STATEMENT OF THE CASE 
 

The Organized Village of Kake (the Tribe) is a federally recognized Tribe 

located in Southeast Alaska.  Indian Entities Recognized by and Eligible To Receive 

Services From the United States Bureau of Indian Affairs, 87 Fed. Reg. 4,636, 4,641 

(Jan. 28, 2022).  Kake is a rural community eligible for the federal subsistence 

priority under ANILCA.  Subsistence Management Regulations for Public Lands in 

Alaska; Rural Determinations, Nonrural List, 80 Fed. Reg. 68,245, 68,248 (Nov. 4, 

2015) (codified at 50 C.F.R. § 100.23) (stating that all communities in Alaska are 

considered rural except for specific listed communities).  The village is located on 

the northwest coast of Kupreanof Island along Keku Strait, 95 air miles southeast of 

Juneau.  1-KakeSER-02.  This is approximately the same distance between 

Ketchikan and Kake, making Kake the most remote community in Southeast Alaska 

for purposes of travel between the region’s two largest hub communities.  Id.  

 The village is vulnerable to supply shortages due to barge deliveries from the 

Lower 48 states that are either interrupted or delayed.  1-KakeSER-2, 4.  As the 
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COVID-19 pandemic spread in 2020, Kake began experiencing shortages of food 

and cleaning supplies.  1-KakeSER-4; see also 2-ER-338.  Meat and canned goods 

were especially difficult to obtain.  1-KakeSER-4; see also 2-ER-340.  In response 

to this unprecedented crisis, the Tribe contacted the U.S. Forest Service and the 

Alaska Department of Fish and Game to express concerns about the food insecurity 

created by the COVID-19 pandemic, including the lack of availability and low 

nutritional quality of the food supplies reaching Kake via barge.  1-KakeSER-04–

05; see also 1-ER-008. Faced with this disruption in the community’s access to food, 

tribal leadership mobilized to figure out the best way to secure local foods for Elders 

and tribal citizens, recognizing that, even when available, barged foods are not as 

healthy as wild and traditional foods.  1-KakeSER-05.    

 The Tribe submitted a Special Action Request, WSA 19-14, to the Federal 

Subsistence Board requesting to harvest two bull moose and five male deer on forest 

service land.  2-ER-338; see also 1-KakeSER-52.  On June 18, 2020, the Tribal 

Council introduced a Food Security Emergency Declaration Code.  1-KakeSER-05; 

see also 1-KakeSER-09–10.  This included a Food Security Emergency Declaration 

in which the Tribal Council officially declared a “Food Security Emergency upon a 

finding that there is a severe lack of direct and immediate access to the food 

necessary to sustain community health and welfare and/or support strengthening 

tribal citizen immune systems during public health crises.”  1-KakeSER-09.  The 
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emergency declaration also noted that “the western food supply chain has been 

delayed, interrupted, or offers a diminished variety of foods and there is a reasonable 

expectation that [the disruption] will continue, and that lack of access to food is 

adversely impacting the health and welfare of the tribal community.”1  Id. 

 At the June 22, 2020 meeting, the Federal Subsistence Board considered the 

special action request and heard testimony from Organized Village of Kake 

President Joel Jackson on the proposal.  2-ER-340–42.  At the meeting, President 

Jackson testified as to the infrequency of barge deliveries to the community, rising 

prices of meats in the village stores, and the general concern about how food security 

would impact public health in the community during the COVID-19 pandemic.  Id. 

After President Jackson’s testimony, the FSB voted to authorize the emergency Kake 

hunt and directed the Forest Service Ranger District in Petersburg, Alaska to issue a 

permit detailing its terms. 2-ER-336–35.   

 This direction followed a previous FSB delegation of specific regulatory 

authority to the District Ranger in early June 2020. Recognizing that “ongoing public 

health concerns” could lead to “risks to public safety” and “challenging 

circumstances for rural residents to provide food and other necessary items for 

themselves, their families, and their communities,” the FSB delegated authority to 

 
1  On June 23, 2020, the OVK Tribal Council passed the Food Security 
Emergency Declaration Code.  1-KakeSER-06. 
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the Forest Service District Ranger in Petersburg to issue emergency special actions 

related to food security arising from the pandemic.  1-KakeSER-48–51. The FSB 

explained that the delegation of authority was “a proactive means of facilitating 

timely consideration of all emergency special action requests related to food security 

that may arise in rural Alaska.”  1-KakeSER-48.  Any emergency special actions 

were required to comply with Federal regulations 36 C.F.R. § 242.19 and 50 C.F.R. 

§ 100.19 and could “not threaten the continued viability of the wildlife resource.”  

1-KakeSER-49.  This delegation took effect in early June 2020 and was in effect 

until June 1, 2021.  1-KakeSER-48, 50.  Per its terms, the delegation of authority 

expired on June 1, 2021 and was not renewed by the FSB.  

Pursuant to this authority and the FSB’s decision regarding WSA 19-14, on 

June 24, 2020, Ted Sandhofer, Forest Service District Ranger for the Petersburg 

Ranger District, issued Emergency Special Action Permit “COVID-19 Food 

Security Community Harvest for the Organized Village of Kake,” which allowed the 

Village to harvest up to two antlered bull moose and five male Sitka black-tailed 

deer beginning June 24, 2020.  2-ER-335–36. 

 The harvests took place from June 24 to July 24, 2020.  1-KakeSER-06. 

Community hunters successfully harvested two moose and five deer, and the meat 

was then processed and distributed to over 100 households, including the households 

of non-tribal citizens in the community. Id.; 2-ER-08–09. 
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 In August 2020, the State filed the present suit for declaratory judgment and 

injunctive relief against the FSB.  2-SER-54.  The Organized Village of Kake 

intervened as a defendant.  1-KakeSER-14.  In two separate orders issued in 

September and November 2020, the Court denied the State’s motions for preliminary 

injunctions.  1-KakeSER-47, 98.  The district court’s final order and judgment were 

issued December 3, 2021.  1-ER-53.  This appeal followed.   

SUMMARY OF THE ARGUMENT 
 

 The mootness doctrine precludes this Court’s review of the FSB’s 

authorization of the Kake hunt.  At the outset of the COVID-19 pandemic, the FSB 

adopted a process to delegate authority to agency field managers to open emergency 

special harvests during times of food insecurity and threats to public safety.  At the 

request of the Organized Village of Kake, the Board approved one hunt using that 

process.  The hunt has been completed and the delegation of authority has lapsed.  

The district court dismissed the State’s challenge as moot in December 2021.  In the 

subsequent months, no factual circumstances have changed to support the State’s 

underlying claims.  The challenged hunt is still over.  The delegation letter 

underpinning the State’s challenge expired on its own terms and has not been 

reauthorized.  As such, there is simply no indication that the FSB is likely to 

authorize another hunt similar to the one challenged here, and thus no exception to 
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the mootness doctrine can save the State’s claims.  This matter continues to be moot 

and this Court lacks jurisdiction to decide it on the merits. 

 Even if the Court were to rule that this case presents a live controversy, it 

should nonetheless affirm the district court’s conclusion that the FSB has the power 

to authorize emergency hunts and that it properly exercised that authority here.  

ANILCA establishes a statutory regime that expressly provides for the opportunity 

of rural subsistence users to continue their traditional ways of life and provides that 

such subsistence uses of fish and game on federal public lands shall be accorded 

priority over all other competing uses.  Congress delegated to the Secretaries of 

Interior and Agriculture the authority to enact regulations to carry out this mandate.  

Under that authority assigned by Congress, the FSB adopted regulations and 

procedures to determine when to permit subsistence harvests in times of emergency 

and threats to public safety.  The Organized Village of Kake sought authorization 

for an emergency hunt under these procedures.  The administrative record 

demonstrates the FSB complied with its regulations in evaluating the Tribe’s request 

and approving the hunt.  As such, the Board acted pursuant to, and consistent with, 

its statutory and regulatory authority, as well as with the requirements of the 

Administrative Procedure Act (APA).          
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STANDARDS OF REVIEW 
 

First, this Court reviews a “district court’s pronouncements on mootness de 

novo.”  Native Village of Nuiqsut v. Bureau of Land Mgmt., 9 F.4th 1201, 1208 (9th 

Cir. 2021).  Second, it is “well established” that courts defer to “an agency’s 

interpretation of a statute that it administers” and that, relevant here, because 

“Congress delegated to the Secretary of the Interior [and the Secretary of 

Agriculture] the broad authority to ‘prescribe such regulations as are necessary and 

appropriate to carry out [their] responsibilities under [ANILCA]” the court is 

prohibited from substituting its own interpretation of a statutory provision from a 

reasonable agency interpretation.  Ninilchik Traditional Council v. United States, 

227 F.3d 1186, 1191 (9th Cir. 2000) (third alteration in original) (quoting 16 U.S.C. 

§ 3124.)).  Indeed, when reviewing an agency interpretation of ANILCA, this Court 

defers to the agency interpretation and “ask[s] only whether it [is] reasonable” and 

“based on a permissible construction of the statute.”  Id. (quoting Alaska v. Babbitt, 

72 F.3d 698, 701 (9th Cir. 1995)).  When reviewing a specific administrative 

decision, like the authorization of the Kake hunt, this Court reviews the agency 

action pursuant to § 706 of the Administrative Procedure Act and will set aside 

agency decisions only if they are “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with the law.”  Ninilchik Traditional Council, 227 F.3d 

at 1193 (quoting 5 U.S.C. § 706(2)(A)).  
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ARGUMENT 
 

I. THE STATE’S CLAIMS REGARDING THE KAKE EMERGENCY 
HUNT ARE MOOT. 

 
“‘A case that becomes moot at any point during the proceedings,’ including 

during an appeal, ‘is no longer a “Case” or “Controversy” for purposes of Article 

III, and is outside the jurisdiction of the federal courts.’”  Native Vill. of Nuiqsut v. 

Bureau of Land Mgmt., 9 F.4th 1201, 1210 (9th Cir. 2021) (quoting United States v. 

Sanchez-Gomez, 138 S. Ct. 1532, 1537 (2018)).  Because this Court lacks authority 

to decide moot cases, mootness must be analyzed as a threshold issue. Wildwest Inst. 

v. Kurth, 855 F.3d 995, 1002 n.11 (9th Cir. 2017).  A case is moot when it “has lost 

its character as a present, live controversy.” Headwaters, Inc. v. Bureau of Land 

Mgmt., 893 F.2d 1012, 1015 (9th Cir. 1989) (quoting United States v. Geophysical 

Corp. of Alaska, 732 F.2d 693, 698 (9th Cir. 1984)).2 

Here, the emergency Kake hunt concluded over two years ago on July 24, 

2020, and the delegation of authority expired over a year ago on June 1, 2021.  1-

ER-9–10.  The State appears to concede that its claims concerning the Kake hunt are 

 
2  In addition to the arguments set out here, the Organized Village of Kake 
adopts by reference the Federal Defendants’ arguments that the State’s claims 
related to the emergency Kake hunt are moot and do not satisfy any exception to 
the mootness doctrine.  Similarly, the Organized Village of Kake intervened to 
provide additional context and to address the State’s claims related to WSA 19-14.  
Accordingly, the Federal Defendants’ arguments pertaining to GMU-13 are also 
hereby adopted by reference. 
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moot, instead arguing that the “capable of repetition, yet evading review” exception 

to the mootness doctrine applies.  Br. at 25–27; see also 1-ER-28 (noting that the 

State made the same concession before the district court).  But “[t]he exception is 

limited to extraordinary cases where ‘(1) the duration of the challenged action is too 

short to allow full litigation before it ceases, and (2) there is a reasonable 

expectation that the plaintiffs will be subjected to it again.’”  Alaska Ctr. For Env’t 

v. U.S. Forest Serv., 189 F.3d 851, 854–55 (9th Cir. 1999) (emphasis added) 

(quoting Greenpeace Action v. Franklin, 14 F.3d 1324, 1329 (9th Cir. 1992)).  

Though defendants have the burden on the initial mootness question, once mootness 

has been established—as the State appears to concede here—the burden shifts to 

plaintiffs to show “that there is a reasonable expectation that they will once again be 

subjected to the challenged activity[.]”  Native Vill. of Nuiqsut, 9 F.4th at 1209 

(quoting Lee v. Schmidt-Wenzel, 766 F.2d 1387, 1390 (9th Cir. 1985)).  

The district court correctly held that that the State’s claims do not satisfy the 

“capable of repetition, yet evading review” exception and dismissed them as moot.  

1-ER-29–30.  The district court first acknowledged that the Kake hunt “certainly” 

met the duration requirement of the exception, and the one-year length of the 

delegation “likely” did as well.  1-ER-29.  However, the district court went on to 

conclude that the State failed to demonstrate that another delegation was reasonably 

likely.  1-ER-29–30.   
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The district court’s earlier decision—that the claims fell within the 

exception—illustrates why a change in circumstances (i.e. the hunt’s conclusion and 

lapse of delegated authority) meant the claims no longer met the requirements for a 

reasonable expectation of repetition.  During the preliminary injunction stage of the 

proceeding, the district court concluded that the State’s claims fell within the 

“capable of repetition, yet evading review” exception to mootness.  1-ER-27.   At 

that point, the Kake hunt had concluded but the delegation of authority to local 

managers had not expired.  Thus, the district court concluded that it was “reasonably 

likely” that the Federal Defendants would authorize other emergency hunts.  Id.  In 

contrast, in its final decision after the delegation of authority expired, the district 

court concluded that it was not reasonably likely that the Board would authorize 

another hunt or issue a similar delegation, because the Board had not renewed the 

delegation or indicated an intent to do so.  Furthermore, even when the delegation 

was in place, the Kake hunt was the only emergency season that the Board approved 

and there was nothing in the record indicating that COVID-19-related food security 

concerns in rural communities were ongoing after the summer of 2020.  1-ER-30.  

This was a well-reasoned conclusion, grounded firmly in the facts before the court, 

and the State’s arguments to the contrary are unpersuasive.  

The State argues that the district court erred in concluding that the reasonable 

expectation of repetition requirement was not met, because the court framed the 
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issue too narrowly.  Br. at 25–26.  This argument is not rooted in the relief the State 

sought, and it misapprehends the district court’s conclusion.  The State’s claims 

sought to “[e]njoin Defendants from authorizing the opening of any hunting or 

fishing based on COVID-19 alleged food shortages or food supply disruptions” and 

“[e]njoin and set aside the June 24, 2020 Emergency Special Action Permit,” for the 

emergency Kake hunt as well as associated declaratory relief.  2-ER-76.  The district 

court properly interpreted the scope of the State’s claims—which were, by their own 

terms, focused on the delegation relating to COVID-19-related food shortages and 

the specific permit issued for the Kake hunt—and correctly concluded that there was 

“not a reasonable likelihood that the [Board] will issue a similar delegation to local 

land managers or approve similar hunts in the future.”  1-ER-30.  

Additionally, the State argues that because the FSB’s regulations authorize 

opening hunts, it is reasonably likely that the Board will do so again.  Br. at 26.  But 

there is an administrative process for special action requests and that process will be 

followed for any future requests.  50 C.F.R. § 100.19; 36 C.F.R. § 242.19.  The mere 

existence of the regulations does not make this specific issue capable of repetition.  

Rather, if other actions are taken in the future, the State may challenge those 

actions—and that challenge will necessarily be assessed under the facts applicable 

to those circumstances and actions, which are almost certain to be different from the 

unique circumstances here.  The State also relies on a 2018 emergency moose hunt 
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and generalized assertions about past requests to authorize emergency hunts to argue 

that the reasonable expectation of repetition requirement is satisfied.  Br. at 26.  This 

falls far short of the State’s burden to demonstrate a reasonable expectation that it 

will be subjected to the challenged activity again.  Cf.,e.g., Wildwest Inst., 855 F.3d 

995 at 1003 (holding that the reasonable expectation of repetition requirement was 

met in a challenge to the Fish and Wildlife Service’s determination that the listing 

of a species was “warranted but precluded” because the issue would continue to arise 

each year, where the agency was required to make an annual finding and had made 

a “warranted but precluded” determination almost every year since the original 

finding); Karuk Tribe of Cal. v. U.S. Forest Serv., 681 F.3d 1006, 1018 (9th Cir. 

2012) (finding a reasonable expectation that the agency would engage in the 

challenged conduct again—approving notices of intent to conduct mining without 

proper consultation under the Endangered Species Act—where the Forest Service 

consistently continued to approve such notices without the required consultation); 

Alaska Ctr. For Env’t, 189 F.3d at 857 (concluding that there was a reasonable 

expectation that the Forest Service would engage in the challenged conduct again—

issuing a commercial helicopter permit without analysis under the National 

Environmental Policy Act—where the agency had in fact already issued another 

such permit after the challenged permit).  
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The district court correctly concluded that the State’s claims do not fall within 

the extraordinary class of cases where the “capable of repetition, yet evading review” 

exception applies.  1-ER-30.  Because the State’s claims are moot and no exception 

to the mootness doctrine applies, this Court lacks jurisdiction to hear the State’s 

claims concerning the emergency Kake hunt, and the Court should affirm the district 

court’s dismissal of those claims.  

II. THE FSB’S DECISION TO AUTHORIZE THE EMERGENCY KAKE HUNT DID 
NOT VIOLATE ANILCA AND WAS FULLY SUPPORTED BY THE RECORD. 

 
If this Court concludes that the State’s arguments are not moot and reaches 

the merits of the FSB’s decision to approve the emergency Kake hunt, it should 

nonetheless affirm the district court, because the FSB’s decision to authorize the 

emergency Kake hunt was lawful pursuant to ANILCA and was “amp[ly] 

supported” by the record.  1-KakeSER-91; See Columbia Pictures Indus., Inc. v. 

Fung, 710 F.3d 1020, 1030 (9th Cir. 2013) (reiterating that the Court “may affirm 

the district court’s holding on any ground raised below and fairly supported by the 

record” (quoting Proctor v. Vishay Intertech. Inc., 584 F.3d 1208, 1226 (9th Cir. 

2009)).  

A. ANILCA provides the FSB the requisite authority to open hunts in 
times of emergency. 
 

In ANILCA, Congress expressly recognized that subsistence is “essential to 

Native physical, economic, traditional, and cultural existence and to non-Native 
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physical, economic, traditional, and social existence.”  16 U.S.C. § 3111(1).  In order 

to ensure these values were protected in perpetuity, Congress required that “the 

taking on public lands of fish and wildlife for non-wasteful subsistence uses shall be 

accorded priority over the taking on such lands of fish and wildlife for other 

purposes.”  Id. § 3114.  The Congressional intent behind this subsistence priority 

needs no speculation to discern.  In 16 U.S.C. §§ 3111–12, Congress expressly laid 

out its findings and policies underpinning the subsistence priority and how it should 

be fulfilled on those Federal public lands and waters subject to the Act.  In 16 U.S.C. 

§ 3111, Congress declared that: 

(4) in order to fulfill the policies and purposes of the Alaska Native 
Claims Settlement Act [43 U.S.C. 1601 et seq.] and as a matter of 
equity, it is necessary for the Congress to invoke its constitutional 
authority over Native affairs and its constitutional authority under the 
property clause and the commerce clause to protect and provide the 
opportunity for continued subsistence uses on the public lands by 
Native and non-Native rural residents; and 
 
(5) the national interest in the proper regulation, protection, and 
conservation of fish and wildlife on the public lands in Alaska and the 
continuation of the opportunity for a subsistence way of life by 
residents of rural Alaska require that an administrative structure be 
established for the purpose of enabling rural residents who have 
personal knowledge of local conditions and requirements to have a 
meaningful role in the management of fish and wildlife and of 
subsistence uses on the public lands in Alaska.   

 
Id. § 3111(4–5) (emphasis added).  Furthermore, in 16 U.S.C. § 3112, 

Congress explicitly outlined its policies behind the subsistence provisions of 

Title VIII, declaring that: 
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(1) consistent with sound management principles, and the conservation 
of healthy populations of fish and wildlife, the utilization of the public 
lands in Alaska is to cause the least adverse impact possible on rural 
residents who depend upon subsistence uses of the resources of such 
lands; consistent with management of fish and wildlife in accordance 
with recognized scientific principles and the purposes for each unit 
established, designated, or expanded by or pursuant to titles II through 
VII of this Act, the purpose of this subchapter is to provide the 
opportunity for rural residents engaged in a subsistence way of life to 
do so; 
 
(2) nonwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of all such 
resources on the public lands of Alaska when it is necessary to restrict 
taking in order to assure the continued viability of a fish or wildlife 
population or the continuation of subsistence uses of such population, 
the taking of such population for nonwasteful subsistence uses shall be 
given preference on the public lands over other consumptive uses; and 
 
(3) except as otherwise provided by this Act or other Federal laws, 
Federal land managing agencies, in managing subsistence activities on 
the public lands and in protecting the continued viability of all wild 
renewable resources in Alaska, shall cooperate with adjacent 
landowners and land managers, including Native Corporations, 
appropriate State and Federal agencies, and other nations.   
 

Id. § 3112(1–3) (emphasis added).  To further this intent, Congress provided 

the Secretary the authority to “prescribe such regulations as are necessary and 

appropriate to carry out [her] responsibilities under this subchapter.”  Id. § 

3124. 

 The State’s argument that ANILCA only gives the FSB the authority to close 

subsistence harvests on public lands—not open them—fails in the face of Title 

VIII’s language.  Br. 27–32.  It is a “fundamental canon of statutory construction 
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that the words of a statute must be read in their context and with a view to their place 

in the overall statutory scheme.”   Util. Air Regul. Grp. v. Envt’l Prot. Agency, 573 

U.S. 302, 320 (2014) (quoting Food & Drug Admin. v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 133 (2000)).  Properly understood in accordance with 

this rule, sections 3112 and 3114 cannot bear the weight the State places on them.  

Title VIII creates a statutory regime whose purpose is to provide for the continued 

use and access to subsistence resources by rural Alaskans.  16 U.S.C. §§ 3111–12. 

While the State is correct that the word “opening” does not appear in relation to 

opening a specific subsistence hunt or fishery, Title VIII is replete with language 

which gives force to a statutory regime in which the Secretary is obligated “to protect 

and provide the opportunity for continued subsistence uses,” 16 U.S.C. § 3111(4) 

(emphasis added), to manage subsistence activities on public lands, id. § 3112(3), 

and to ensure that in times of scarcity such subsistence activities “shall be given 

preference on the public lands over other consumptive uses,” id. § 3112(2).   

The State’s reliance on the legislative history of ANILCA cannot overcome 

the plain language of the statute that Congress ultimately enacted, which 

unequivocally protects “the opportunity for continued subsistence uses” and rural 

subsistence preference, and which gives the Secretaries authority to implement a 

systemwide approach to ensuring the continuation of those subsistence activities.  

Nat’l Ass’n of Mfrs. v. Dep’t of Defense, 138 S.Ct. 617, 634 n.9 (2018) (explaining 
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that when Congress’s intent is clear, “the murky waters of the Congressional Record 

do not provide helpful guidance in illuminating Congress’ intent”).   The State’s 

reading would render this regime meaningless because it includes no means to 

provide for the priority to rural subsistence users that Congress requires.  Reading 

these sections “with a view to their place in the overall statutory scheme,” the ability 

to close public lands or otherwise limit subsistence harvests is a natural outcropping 

of the FSB’s authority to open such lands to harvest in the first place.  To adopt a 

reading of Title VIII which forecloses the ability of the FSB to open public lands to 

subsistence harvest would defy Congress’s stated policy of affording rural Alaskans 

a priority to fish and game for subsistence uses.   

     In order to ensure that the subsistence priority enshrined in Title VIII is 

carried out, Congress delegated rulemaking authority to the Secretary.  16 U.S.C. 

§ 3124.  The regulation at issue here, 50 C.F.R. § 100.19, was promulgated under 

that authority.  It provides that the FSB may, in times of emergency, take certain 

actions “to ensure the continued viability of a fish or wildlife population, to continue 

subsistence uses of fish or wildlife, or for public safety reasons[.]”  50 C.F.R. 

§ 100.19(a) (emphasis added).  Pursuant to this rule, the FSB established a procedure 

to provide for access to subsistence harvests to address food insecurity and public 

safety concerns during a pandemic, and then in accordance with that procedure, 

heard and acted upon the Tribe’s request for a subsistence hunt of two antlered 
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moose and five male black-tailed deer. 2- ER-335–36.   

 This Court has repeatedly confirmed that when enacting regulations to carry 

out the mandates of Title VIII, the Secretary and the FSB are entitled to deference 

in their interpretation of ANILCA.  John v. United States, 720 F.3d 1214, 1228 (9th 

Cir. 2013) (agreeing with the district court “that Chevron deference applies to 

questions of ANILCA’s interpretation . . . where ANILCA is ambiguous as to the 

answer” and the agency is not applying a judicially created doctrine); Ninilchik 

Traditional Council v. United States, 227 F.3d 1186, 1191–92 (9th Cir. 2000) 

(stating that the agency’s interpretation of ANILCA was entitled to deference); 

Alaska v. Babbitt, 72 F.3d 698, 701–02 (9th Cir. 1995) (applying deferential review 

to the agency’s interpretation of ANILCA); Native Vill. of Quinhagak, 35 F.3d 338, 

392 (9th Cir. 1994) (applying deferential review to agency regulations interpreting 

ANILCA).  In arguing that the Secretary is not entitled to deference here, the State 

fails to grapple with this controlling precedent.  Section 100.19 is no different from 

the other ANILCA regulations that this Court has already found warrant deference.  

Section 100.19 was created by the FSB to carry out its congressionally mandated 

mission “to provide the opportunity for rural residents engaged in a subsistence way 

of life to do so.”  16 U.S.C. § 3112(1).    

 Contrary to the State’s reading, Title VIII contains no express or implied 

limitations on the FSB’s ability to open subsistence harvests, much less a prohibition 

Case: 22-35097, 08/12/2022, ID: 12516402, DktEntry: 26-1, Page 27 of 34



22 
 

on promulgating regulations governing the emergency opening of hunts, as is the 

case here.  The State’s argument against deference on this basis is simply a re-casting 

of its contentions that ANILCA does not authorize the Secretary to open a hunting 

season or preempt the State’s management, and those arguments should be rejected 

for the same reasons provided above.  Br. 35-37.  Instead, Title VIII creates a 

statutory regime for the FSB to manage subsistence hunting and fishing on public 

lands to ensure rural Alaskans may continue living a subsistence way of life.  

Critically, Congress provided the Secretary with the power to enact regulations to 

carry out Title VIII’s mandates.  16 U.S.C. § 3124.  The Secretary, acting pursuant 

to that authority, has done so here.  Section 100.19 is a lawful exercise of the 

Secretary’s authority under Title VIII entitled to deference from the Court.  The FSB 

acted fully within its authority by adopting procedures under 50 C.F.R. § 100.19 to 

evaluate the Tribe’s 2020 special action request and authorize the Kake hunt.  

B. The FSB’s decision to authorize the emergency Kake hunt was 
reasonable and supported by the record.  
 

 The FSB authorized a single emergency hunt for reasons related to public 

safety and food insecurity, and its decision was supported by “ample evidence” in 

the record.  1-KakeSER-91.  In reviewing that action, this Court’s role is limited to 

ensuring that the FSB’s decision was not “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2), and the 
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Court may not substitute its judgment for the agency’s.  Ninilchik Traditional 

Council v. U.S., 227 F.3d 1186, 1194 (9th Cir. 2000).   

 The district court correctly concluded that the agency had acted reasonably 

and well-within the bounds of its discretion when it authorized the emergency 

Kake hunt.  1-KakeSER-91.  The record demonstrates that the FSB’s process for 

evaluating and acting upon emergency special action requests was followed.  In 

summarizing that process, the district court correctly observed that the Board 

weighed conservation and public safety concerns and “articulated a satisfactory 

explanation for its decision.”  Id.   

 In March and April 2020, as the COVID-19 pandemic spread rapidly, the 

community of Kake began experiencing a shortage of food and cleaning supplies in 

the few local stores.  1-KakeSER-04.  The stores struggled to obtain adequate 

supplies of food including fresh and frozen foods, canned goods, and meat.  Id.  The 

Tribe was concerned about worsening food insecurity and recognized that even 

when available, barged foods are not as healthy as wild and traditional foods.  

Particularly during the COVID-19 pandemic, the need for healthy and immune-

boosting foods was critical to protect the health and well-being of the community.  

Id.  Given the uncertain situation, the Tribe contacted the U.S. Forest Service and 

the Alaska Department of Fish and Game to share its concerns and discuss ways to 

secure local foods for Elders and tribal citizens.  Id. 
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 After those discussions failed to produce meaningful results, the Tribe 

submitted its Special Action Request, WSA 19-14, to the FSB on April 13, 2020, 

and again on June 4, 2020.  2-ER-338; 1-KakeSER-52.  Upon receiving the special 

action request, the Petersburg District Ranger followed the steps set forth in the 

delegation of authority from the FSB.   1-KakeSER-48–51.  First, he contacted the 

State of Alaska Unified Command Mass Care Group to obtain their position on the 

existence of a food shortage.  2-ER-334; 1-KakeSER-52.  Then, when the Mass Care 

Group was unable to confirm a food shortage, again following FSB policy, the 

District Ranger referred the request to the full FSB.  1-KakeSER-52. 

 The FSB considered the request at its meeting on June 22, 2020.  2-ER-340.  

During that meeting, President Jackson testified about the infrequency of barge 

deliveries to the community, rising meat prices in the local stores, and the general 

concern about how food insecurity would continue to impact public health during 

the pandemic.  2-ER-340–41.  After hearing President Jackson’s testimony and 

discussing the available information—including the Mass Care Group’s position and 

the likelihood of any conservation concerns—the FSB voted to authorize the Forest 

Service Ranger District in Petersburg to permit an emergency hunt lasting no more 

than 60 days.  2-ER-335–36.  The Petersburg District Ranger then set forth the terms 

of the hunt, to be “administered by the U.S. Forest Service, Petersburg District 

Ranger.”  2-ER-336. 
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 As the district court found, the FSB’s decision to authorize the emergency 

hunt for reasons related to public safety was not arbitrary; to the contrary, it was 

well-supported by the evidence.  1-KakeSER-91.  The State does not contest this 

evidence or argue that the FSB’s decision was somehow unsupported by the ample 

evidence before it.  Thus, even if this Court concludes that the mootness exception 

applies to the emergency Kake hunt, the Court should still affirm the district court’s 

decision because the FSB’s action was lawful, reasonable, and amply justified by 

the evidence of food insecurity and public safety concerns due to the COVID-19 

pandemic.  

CONCLUSION 
 

 For the foregoing reasons, the judgment of the district court should be 

AFFIRMED. 

 Respectfully submitted this 12th day of August 2022. 

    /s/ Matthew N. Newman  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

 

STATE OF ALASKA, DEPARTMENT OF 
FISH AND GAME 

Plaintiff, 

v. 

FEDERAL SUBSISTENCE BOARD, et 
al.,   

Defendants,  

v. 

ORGANIZED VILLAGE OF KAKE, 

Defendant-intervenor.  

 

 

 

 

Case No. 3:20-cv-00195-SLG 

 

 

ORDER GRANTING MOTION TO INTERVENE 

Before the Court at Docket 20 is the Organized Village of Kake’s Motion to 

Intervene.1 

On August 10, 2020, the State of Alaska, Department of Fish and Game 

(“the State”) commenced this action against the Federal Subsistence Board 

(“FSB”), and several federal officials (collectively “Defendants”).   

1 Defendants filed a response at Docket 26, stating that they do not oppose the motion.   

Case 3:20-cv-00195-SLG   Document 27   Filed 09/14/20   Page 1 of 4

KakeSER 11 of 98
Case: 22-35097, 08/12/2022, ID: 12516402, DktEntry: 26-2, Page 13 of 100



The State alleges six counts against Defendants.2  Several of the State’s 

allegations arise in connection with the FSB’s decision in April 2020, in light of the 

COVID-19 pandemic and concerns of food security, to delegate authority to local 

federal land managers to open seasons for hunting and fishing and to authorize 

temporary hunting seasons where necessary for public safety.3  On June 24, 2020, 

following a vote by the FSB in support of an emergency hunt, District Ranger Ted 

Sandhofer authorized the Organized Village of Kake to harvest up to 2 antlered 

bull moose and 5 male Sitka black-tailed deer from June 24, 2020 to August 22, 

2020.4  The hunt concluded on July 24, 2020.5  On August 27, 2020, the Organized 

Village of Kake filed the instant motion to intervene.6   

LEGAL STANDARD 

Federal Rule of Civil Procedure 24 provides, in part, that “[o]n timely motion, 

the court must permit anyone to intervene who . . . claims an interest relating to 

the property or transaction that is the subject of the action, and is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s 

2 Docket 1 at 22–24, ¶¶ 1–13.   

3 Docket 1 at 2, ¶ 1; Docket 1 at 17–18, ¶¶ 66–67 (Count I); Docket 1 at 18–19, ¶¶ 71–
73 (Count II); Docket 1 at 19, ¶¶ 75–76 (Count III); Docket 1 at 20, ¶¶ 82–83 (Count V); 
Docket 1 at 21, ¶¶ 86–88 (Count VI); Docket 15-2 at 1 (Decl. Lisa Maas); Docket 4-3 at 
1.   

4 Docket 4-3 at 46.  

5 Docket 15-2 at 3, ¶ 12 (Decl. Theodore Matsukowitz).  

6 Docket 20.  
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ability to protect its interest, unless existing parties adequately represent that 

interest.”   

The Ninth Circuit applies a four-part test under this rule:  

(1) the motion must be timely; (2) the applicant must claim a 
‘significantly protectable’ interest relating to the property or transaction 
which is the subject of the action; (3) the applicant must be so situated 
that the disposition of the action may as a practical matter impair or 
impede its ability to protect that interest; and (4) the applicant’s 
interest must be inadequately represented by the parties to the 
action.7  
 

DISCUSSION 

The Court finds that the Organized Village of Kake satisfies the requirements 

for intervention as a matter of right under Fed. R. Civ. P. 24(a)(2).   

First, the motion to intervene is timely; it was filed just 17 days after this 

action was commenced, and before briefing was complete on the motions for 

preliminary injunction.  Neither party will be prejudiced by intervention at this stage 

of the proceedings.  Second, the Organized Village of Kake has a cognizable 

interest in the FSB’s authority to open emergency hunts in the event of food 

shortages caused by the COVID-19 pandemic.  Third, resolution of the instant 

action could impair or impede the Organized Village of Kake’s ability to protect its 

interest.  A determination that the FSB does not have the authority to open 

emergency hunts for food shortages would impact the Organized Village of Kake.  

7 Wilderness Soc'y v. U.S. Forest Serv., 630 F.3d 1173, 1177 (9th Cir. 2011) (quoting 
Sierra Club v. EPA, 995 F.2d 1478, 1481 (9th Cir. 1993)).   
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And finally, the Court finds that the interests of the Organized Village of Kake are 

not adequately represented by the existing parties.8  Although its interests in this 

case align with those of Defendants, they remain separate and distinct enough that 

Defendants will not “undoubtedly make all of a proposed intervenor’s arguments.”9 

CONCLUSION 

In light of the foregoing, the Organized Village of Kake’s unopposed Motion 

to Intervene at Docket 20 is GRANTED.  The Organized Village of Kake is joined 

as a defendant-intervenor in this case, and the case caption is modified 

accordingly as set forth above.  

 

DATED this 14th day of September, 2020, at Anchorage, Alaska. 

     
/s/ Sharon L. Gleason 
UNITED STATES DISTRICT JUDGE 

 

8 The Ninth Circuit has expressed that “the burden on proposed intervenors in showing 
inadequate representation is minimal, and would be satisfied if they could demonstrate 
that representation of their interests ‘may be’ inadequate.  Arakaki v. Cayetano, 324 
F.3d 1078, 1086 (9th Cir. 2003).  

9 Id.    
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

 

STATE OF ALASKA, DEPARTMENT OF 
FISH AND GAME 

Plaintiff, 

v. 

FEDERAL SUBSISTENCE BOARD, et 
al.,   

Defendants,  

v. 

ORGANIZED VILLAGE OF KAKE, 

Defendant-intervenor. 

 

 

 

 

 

Case No. 3:20-cv-00195-SLG 

 

 

ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION REGARDING 
GAME MANAGEMENT UNITS 13A AND 13B 

Before the Court at Docket 3 is the State of Alaska, Department of Fish and 

Game (“the State”)’s Motion for Preliminary Injunction.  Defendants responded in 

opposition at Docket 18.  The State replied at Docket 24.  The Court heard 

argument on the motion on September 8, 2020.  

The State commenced this action on August 10, 2020, against the Federal 

Subsistence Board (“FSB”), and several other federal officials (collectively, 
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“Defendants”).1  The State alleges that the FSB violated Title VIII of the Alaska 

National Interest Lands Conservation Act (“ANILCA”), ANILCA § 1314, the 

Administrative Procedure Act (“APA”), and the Open Meetings Act by adopting a 

temporary special action to close moose and caribou hunting on federal public 

lands in Game Management Units 13A and 13B to non-federally qualified users.2  

The State moved for a temporary restraining order and preliminary injunction 

prohibiting Defendants from closing those units.3 

BACKGROUND 

On July 16, 2020, the FSB held a Work Session Meeting by teleconference; 

the session was open to the public.4  Immediately prior to the meeting, the FSB 

1 The other defendants are David Schmid, in his official capacity as the Regional Supervisor of 
the U.S. Forest Service; Sonny Perdue, III, in his official capacity as the U.S. Secretary of 
Agriculture; Gene Peltola, in his official capacity as Alaska Regional Director for the Bureau of 
Indian Affairs; Greg Siekaniec, in his official capacity as Alaska Regional Director for the U.S. 
Fish and Wildlife Service; Chad Padgett, in his official capacity as State Director for Alaska U.S. 
Bureau of Land Management; Don Striker, in his official capacity as Alaska Regional Supervisor 
for the National Park Service; David Bernhardt, in his official capacity as the U.S. Secretary for 
the Interior; Anthony Christianson, in his official capacity as Chair of the FSB; Charlie Brower, in 
his official capacity as a member of the FSB; and Rhonda Pitka, in her official capacity as a 
member of the FSB.  See Docket 1.  

2 Docket 1 at 18, ¶ 68 (Claim I); Docket 1 at 19–20, ¶¶ 77–80 (Claim IV); Docket 1 at 20, ¶¶ 82–
83 (Claim V); and Docket 1 at 21–22, ¶¶ 89–90 (Claim VI).  For purposes of this proposal, the 
FSB defines federally qualified subsistence users as “rural residents who have been determined 
by the Federal Subsistence Board to have customary and traditional use of moose and caribou 
in Unit 13” pursuant to 50 C.F.R. 100.24  Docket 24-2 at 1.  The parties use the terms “non-
federally qualified users” and “state hunters” interchangeably.  See, e.g., Docket 24-2 at 1; 
Docket 18-1 at 22.   

3 Docket 3.  The Court denied the motion for a temporary restraining order on August 14, 2020.  
Docket 10.  

4 Docket 18-1 at 1; Docket 18-2 at 2.  
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held a closed executive session to review “legal issues” and the agenda for the 

meeting, as well as to update new Board members.5  At the public meeting, the 

FSB considered five special action proposals, including Wildlife Special Action 20-

03 (“WSA 20-03”) pertaining to Game Management Unit 13.6   

Alaska is divided into 26 Game Management Units (“Units”).7  Unit 13 is a 

popular area for moose and caribou hunting due to its road accessibility.8  Federal 

public lands make up 12.4% of Unit 13, of which approximately half is part of Denali 

National Park.9  The Unit is divided into five subunits, A through E, of which Units 

13A and 13B are the most readily accessible by road.10  The Richardson Highway 

cuts through Unit 13B,11 and caribou migration across the highway leads to traffic 

jams caused by hunters crossing the highway or parking in narrow and dangerous 

sections of the highway in pursuit of caribou.12  

5 Docket 18-1 at 2.  

6 Docket 18-1 at 2–3.  

7 50 C.F.R. 100.4; see also Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1189 
(9th Cir. 2000).  

8 Docket 18-1 at 7.  

9 Docket 18-1 at 8, 16.   

10 Tr. Sept. 8, 2020 Oral Argument at 28:5–12 (transcript to be docketed on Monday, Sept. 21, 
2020).  

11 Docket 18-2 at 3.  

12 Docket 3-3 at 28 (“[Q]uestionable hunting practices do create a public safety concern when 
caribou are migrating across the Richardson Highway in late fall or early winter.  This public 
safety concern is most often a result of traffic jams caused by hunters walking on and/or parking 
on the pavement of the Richardson Highway in narrow and dangerous sections of the road in an 
attempt to harvest caribou that have just been witnessed crossing the road.”).   
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The proposal for WSA 20-03 was submitted by a resident of Glennallen, 

Alaska, who requested that the FSB “close Federal public lands in Unit 13 to the 

hunting of moose and caribou by non-Federally qualified users for the 2020/21 

season.”13  The FSB had considered and rejected an identical proposal for the 

2019/2020 season, WSA 19-03 (the “2019 Proposal”),14 reasoning then that the 

closure was not warranted for conservation, continuation of subsistence use, or 

safety reasons, as required by ANILCA.15 

At the July 16, 2020 meeting, Lisa Maas, the Acting Policy 

Coordinator/Wildlife Biologist for the Office of Subsistence Management (“OSM”) 

presented a summary of the analysis for WSA 20-03 to the FSB.  First, Ms. Maas 

explained that WSA 20-03’s proponent requested the closure for several reasons:  

the “extreme hunting competition” faced by federally qualified users in Unit 13 

resulting from the number of non-federally qualified users in the Unit, the negative 

effects of that competition on the harvest by federally qualified rural subsistence 

users, and concerns for public safety.16  The proponent suggested that the 

requested closure could serve as “an experiment” to determine whether federal 

13 Docket 18-1 at 4.  

14 Docket 18-1 at 5.  

15 The FSB determined in 2019 that annual harvest by federally qualified subsistence users had 
remained consistent in comparison to the harvest rates of non-federally qualified users and that 
the safety concerns would not be alleviated since non-federally qualified users would still be able 
to cross federal public lands to access state and private lands.  Docket 18-1 at 5.  

16 Docket 18-1 at 4.  
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land closure would lead to increased harvest success rates for federally qualified 

subsistence users.17 

Next, Ms. Maas summarized written comments submitted by Alaska 

residents as well as by the State itself.18  Some residents opposed WSA 20-03 on 

the basis that the caribou herd was above population objectives and that public 

lands should remain open to all of the public.19  The State commented that “no 

conservation concerns exist for either moose or caribou in Unit 13,” that “hunting 

pressure has not been shown to displace moose or caribou,” and that “closure 

would not likely affect hunting success . . . of Federally-qualified users or address 

public safety concerns.”20  Ms. Maas also summarized testimony from a public 

hearing where seven members of the public testified in support of the proposal and 

five testified in opposition.21  Supporters cited to ANILCA’s rural subsistence 

priority and noted that federal public lands make up only a small portion of Unit 

17 Docket 18-1 at 4.  

18 Docket 18-1 at 5.  

19 Docket 18-1 at 5.  

20 Docket 18-1 at 5.  The written memorandum from Ben Mulligan of the Alaska Dept. of Fish and 
Game to the FSB was filed with the Court at Docket 3-3.  Therein, the State concludes that 
“[t]here is no evidence that hunting pressure has displaced moose or caribou from traditional 
migration corridors.  The data indicates that restricting federal lands to federally qualified hunters 
is not likely to impact hunt success for federally qualified hunters.  The action proposed in 
WSA20-03 . . . will not address the perceived public safety concern on federal lands during the 
caribou hunting season particularly along the Richardson Hwy.”  Docket 3-3 at 29.  

21 Docket 18-1 at 6.  
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13,22 whereas opponents emphasized a lack of conservation need and a belief that 

public lands should remain open to all.23  Along with the proponent of the proposal, 

several members of the public testified about safety and overcrowding concerns.24 

Ms. Maas shared information about herd population and harvest success 

rates and trends for federally qualified subsistence users.25  She concluded that 

“[c]losures for conservation is not warranted as moose and caribou populations 

are within or above management objectives,” and that the “effectiveness of the 

closure for the continuation of subsistence uses of caribou is uncertain as caribou 

harvest is primarily related to availability and caribou have not been available on 

Federal public lands in recent years.”26  However, she also concluded that 

“[c]losure for continuation of subsistence uses of moose may be warranted,” 

reasoning that harvest success rates are lower under federal than state 

regulations, and that “[c]losure for reasons of public safety may be warranted” as 

well.27  Ms. Maas reported that:  

Safety concerns resulting from intense hunting pressure, 
overcrowding, disruption of hunts, and unsafe shooting practices have 

22 Docket 18-1 at 6.  

23 Docket 18-1 at 6.  

24 Docket 18-1 at 6.  

25 Docket 18-1 at 7.    

26 Docket 18-1 at 8. Ms. Maas added that “a closure may reduce competition and limit disruption 
to caribou movements,” thereby increasing harvest success for federally qualified subsistence 
users.  Docket 18-1 at 8.  

27 Docket 18-1 at 8.  
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been repeatedly stated by all user groups.  While these concerns may 
be better addressed through increased law enforcement or 
restrictions along road sides, these options have not been 
implemented and are outside the Board’s authority.28 
 

Ms. Maas explained that the OSM supported the proposal, but with modifications.  

The OSM proposed that only federal public lands in Units 13A and 13B would be 

closed, and they would be closed through the 2022 regulatory cycle so as to 

“reduce the administrative burden associated with processing special action 

requests.”29  Ms. Maas reasoned that “this has been an issue for decades, [so] no 

change[s] in the situation are expected between this year and next year.”30   She 

explained that if all the federal public lands in Unit 13 were closed, it would entail 

closing 6.4% of Unit 13, whereas closing the federal public lands in Units 13A and 

13B would only entail closing 2.7% of Unit 13.31 

 Board members were given an opportunity to ask questions, and the 

members inquired whether issuing fewer permits or closing federal public lands in 

Unit 13 to non-federally qualified users for a 10-day period would alleviate some 

of the concerns.32  Ms. Maas replied that federal permits had only increased slightly 

28 Docket 18-1 at 8–9.  

29 Docket 18-1 at 9.  

30 Docket 18-1 at 9.  

31 Docket 18-1 at 16.  Although federal public lands make up 12.4% of Unit 13, approximately 
half of those lands are part of Denali National Park and are effectively closed to non-federally 
qualified users already.  Docket 18-1 at 16.  

32 Docket 18-1 at 9–10, 12–13. 
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over the years and that a short-term closure would not address the safety 

concerns.33   

 Ms. Maas reported that the InterAgency Staff Committee (“ISC”) had also 

recommended adopting WSA 20-03, with the OSM’s proposed modifications, on 

the basis that it is “justifiable to improve safety and reduce user conflicts while 

continuing and potentially increasing the opportunity for subsistence uses of 

moose and caribou in Units 13A and 13B.”34  However, the ISC cautioned that the 

closure may not be effective, given that it would not prevent anyone from crossing 

the closed lands to access State-managed lands in order to hunt moose and 

caribou on those state lands.35  Comments were solicited from other Regional 

Advisory Council Chairs, but there were none; nor were there any comments from 

the Native Liaison for OSM.36  Lastly, the public was again allowed to weigh in.37  

Karen Linnell with the Ahtna Intertribal Resource Commission testified in support 

of the proposal, as did Jim Simon, a former federally qualified subsistence user 

who owns property on Unit 13.38  Mr. Simon testified that he regularly travels along 

the Richardson Highway through Units 13A and 13B, and has “had numerous very 

33 Docket 18-1 at 10–12.  

34 Docket 18-1 at 17.  

35 Docket 18-1 at 18.  

36 Docket 18-1 at 19.  

37 Docket 18-1 at 20.  

38 Docket 18-1 at 20.  
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dangerous situations with road hunting in the area,” adding that “just the amount 

of traffic . . . on the highway does present a significant public hazard.”39 

Lastly, Ben Mulligan weighed in on behalf of the State, explaining that the 

data submitted to the FSB shows that an increase in state hunters correlates with 

an increase in harvest success of federally qualified subsistence users.40  Mr. 

Mulligan added that, even if the proposal were adopted, there may still be “a good 

level of traffic” through Units 13A and 13B since people will be able to transition 

through or camp in those subunits.41   

After the testimony concluded, the FSB deliberated and the members 

voted.42  Chad Padgett with the Bureau of Land Management (“BLM”) voted 

against the proposal, reasoning that the closure was not necessary for continuation 

of subsistence uses, for reasons of public safety, or for conservation of healthy 

populations.43  He emphasized the difficulties of navigating the closure due to 

“complex and ill-defined boundaries between State and Federal lands in Unit 13.”44  

However, the remaining members of the FSB all voted in favor of adopting the 

proposal as modified, including Greg Siekaniec for the U.S. Fish & Wildlife Service, 

39 Docket 18-1 at 21.  

40 Docket 18-1 at 21–22.  

41 Docket 18-1 at 22.  

42 Docket 18-1 at 22–27.  

43 Docket 18-1 at 22–23.  

44 Docket 18-1 at 23.  
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Dave Schmid for the U.S. Forest Service, Gene Peltola for the Bureau of Indian 

Affairs, Don Striker for the National Park Service, Rhonda Pitka, and Anthony 

Christianson.45  Among the reasons given by those members were that the 

proposal “is necessary to provide for the continued subsistence use” of moose and 

caribou and that it could “lead towards addressing the safety concerns.”46   

On July 31, 2020, the FSB issued a press release answering “common 

questions and concerns about the closure.”47  It included a map indicating the 

closure area48 and explained that it was closed only to state hunters for caribou 

and moose but remained open for camping, hunting other species, and other 

outdoor activities.49  The press release also explained that the closure was adopted 

“for reasons of public safety and continuation of subsistence uses” and that Units 

13A and 13B were targeted because “this is the area where most overcrowding, 

disruption of hunts, and serious safety concerns have occurred.”50  Finally, it noted 

that in the closure area, non-federally qualified users “are allowed to take moose 

and caribou between the edge of the river and the ordinary high water mark along 

45 Docket 18-1 at 25–27.   

46 Docket 18-1 at 26 (statement of Mr. Peltola).  Mr. Striker noted that “it’s troubling . . . that the 
Federally-qualified subsistence user success rate is significantly lower than non-Federally-
qualified users.”  Docket 18-1 at 26.   

47 Docket 18-2 at 1.  

48 Docket 18-2 at 3.  

49 Docket 18-2 at 1.  

50 Docket 18-2 at 2.  
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navigable waters,” but instructed that both the hunter and the caribou “must be 

above the actual water line but below the ordinary high water mark for the harvest 

to be legal.”51  On September 2, 2020, the FSB issued a modified press release, 

clarifying that non-federally qualified users may take moose and caribou on gravel 

bars along navigable waters below the high water mark on federal public lands, so 

long as the moose and caribou are not swimming.52 

On August 10, 2020, the State commenced this action and moved for 

injunctive relief.53  The state hunting season for caribou in Unit 13 opened on 

August 10, 2020, and the state hunting season for moose in Unit 13 opened on 

August 20, 2020.54  

JURISDICTION 

This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331, 

which “confer[s] jurisdiction on federal courts to review agency action, regardless 

of whether the APA of its own force may serve as jurisdictional predicate.”55 

 

 

51 Docket 18-2 at 2 (emphases in original).   

52 Docket 24-2 at 2; see also Docket 3-2 at 3, ¶ 9 (citing state regulations 5 AAC 92.080(4) and 
5 AAC 92.085(7) prohibiting shooting from a boat unless the motor is off and prohibiting taking a 
swimming moose or caribou).  

53 Docket 1; Docket 3.  

54 Docket 3-1 at 2.  

55 Califano v. Sanders, 430 U.S. 99, 105 (1977). 
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LEGAL STANDARD 

In Winter v. Natural Resources Defense Council, Inc., the United States 

Supreme Court held that plaintiffs seeking preliminary injunctive relief must 

establish that “(1) they are likely to succeed on the merits; (2) they are likely to 

suffer irreparable harm in the absence of preliminary relief; (3) the balance of 

equities tips in their favor; and (4) a preliminary injunction is in the public interest.”56  

Winter was focused on the second element, and clarified that irreparable harm 

must be likely, not just possible, for an injunction to issue.57 

Following Winter, the Ninth Circuit addressed the first element—the 

likelihood of success on the merits—and held that its “serious questions” approach 

to preliminary injunctions was still valid “when applied as a part of the four-element 

Winter test.”58  Accordingly, if a plaintiff shows “that there are ‘serious questions 

going to the merits’—a lesser showing than likelihood of success on the merits—

then a preliminary injunction may still issue if the ‘balance of hardships tips sharply 

in the plaintiff’s favor.”59  Injunctive relief is an equitable remedy, and “‘[t]he 

56 Sierra Forest Legacy v. Rey, 577 F.3d 1015, 1021 (9th Cir. 2009) (citing Winter v. Nat. Res. 
Def. Council, Inc., 555 U.S. 7, 20 (2008)). 

57 Winter, 555 U.S. at 22; see also All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th 
Cir. 2011). 

58 All. for the Wild Rockies, 632 F.3d at 1131–35. 

59 Friends of the Wild Swan v. Weber, 767 F.3d 936, 942 (9th Cir. 2014) (emphasis in original) 
(quoting Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, 1291 (9th Cir. 2013)). 

Case 3:20-cv-00195-SLG   Document 28   Filed 09/18/20   Page 12 of 33

KakeSER 26 of 98
Case: 22-35097, 08/12/2022, ID: 12516402, DktEntry: 26-2, Page 28 of 100



essence of equity jurisdiction is the power of the court to fashion a remedy 

depending upon the necessities of the particular case.’”60  

DISCUSSION 

A. Alaska National Interest Lands Conservation Act (“ANILCA”) 

In enacting ANILCA, Congress sought to preserve Alaska’s natural 

resources, historic sites, and ecosystems, while also providing the continued 

opportunity for rural residents to engage in a subsistence way of life.61  Title VIII of 

ANILCA expresses Congress’s policy that “the utilization of lands in Alaska is to 

cause the least adverse impact possible on rural residents who depend on 

subsistence uses of the resources of such lands.”62  Thus, with Title VIII of ANILCA, 

“Congress . . . created a subsistence management and use program.”63  The 

program grants priority to subsistence use of resources:  

[N]onwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of all such 

60 Sierra Forest Legacy v. Rey, 577 F.3d 1015, 1022 (9th Cir. 2009) (quoting United States v. 
Odessa Union Warehouse Co-op, 833 F.2d 172, 175 (9th Cir. 1987)). 

61 See Alaska v. Fed. Subsistence Bd., 544 F.3d 1089, 1091 (9th Cir. 2008) (“Congress enacted 
ANILCA to further two ends. The first is: ‘to preserve unrivaled scenic and geological values 
associated with natural landscapes; to provide for the maintenance of sound populations of, and 
habitat for, wildlife species of inestimable value to the citizens of Alaska and the Nation . . . ; to 
preserve in their natural state extensive unaltered arctic tundra, boreal forest, and coastal 
rainforest ecosystems; to protect the resources related to subsistence needs; to protect and 
preserve historic and archeological sites, rivers, and lands, and to preserve wilderness resource 
values and related recreational opportunities . . . ; and to maintain opportunities for scientific 
research and undisturbed ecosystems.’ 16 U.S.C. § 3101(b). The second, in order though not in 
priority, is ‘to provide the opportunity for rural residents engaged in a subsistence way of life to 
continue to do so.’ Id. § 3101(c).”) (ellipses in original).   

62 16 U.S.C. § 3112(1) (Section 802).  

63 Fed. Subsistence Bd., 544 F.3d at 1091. 
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resources on the public lands of Alaska when it is necessary to restrict 
taking in order to assure the continued viability of a fish or wildlife 
population or the continuation of subsistence uses of such population, 
the taking of such population for nonwasteful subsistence uses shall 
be given preference on the public lands over other consumptive 
uses.64  

 
Section 815 of Title VIII limits the powers granted to prioritize subsistence uses:   

Nothing in this title shall be construed as . . . authorizing a restriction 
on the taking of fish and wildlife for nonsubsistence uses on the public 
lands (other than national parks and park monuments) unless 
necessary for the conservation of healthy populations of fish and 
wildlife, for the reasons set forth in section 816 [16 U.S.C. § 3126], to 
continue subsistence uses of such populations, or pursuant to other 
applicable law . . .65 
 

In turn, Section 816 provides that “[n]othing in this title is intended to enlarge or 

diminish the authority of the Secretary to designate areas where, and establish 

periods when, no taking of fish and wildlife shall be permitted on the public lands 

for reasons of public safety, administration, or to assure the continued vitality of a 

particular fish or wildlife population.”66   

 Congress authorized the Secretary of the Interior and the Secretary of 

Agriculture to promulgate regulations in furtherance of its directives:  “The 

64 16 U.S.C. § 3112(2).  

65 16 U.S.C. § 3125(3).   

66 16 U.S.C. § 3126(b) (Section 816). It further provides that “[i]f the Secretary determines that 
an emergency situation exists and that extraordinary measures must be taken for public safety 
or to assure the continued viability of a particular fish or wildlife population, the Secretary may 
immediately close public lands . . . to the subsistence uses of such population . . . .”  Id.  However, 
these emergency closures may not extend longer than sixty days without notice and a public 
hearing.  Id.  
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Secretary shall prescribe such regulations as are necessary and appropriate to 

carry out his responsibilities under this title.”67  The Secretaries created the Federal 

Subsistence Board68 and charged it with “administering the subsistence taking and 

uses of fish and wildlife on public lands.”69   

Among the FSB’s powers is the authority to adopt special actions prescribed 

by 50 C.F.R. 100.19, which provides in part:  

(b) Temporary special actions. After adequate notice and public 
hearing, the Board may temporarily close or open public lands for the 
taking of fish and wildlife for subsistence uses, or modify the 
requirements for subsistence take, or close public lands for the taking 
of fish and wildlife for nonsubsistence uses, or restrict take for 
nonsubsistence uses. 
 

(1) The Board may make such temporary changes only after it 
determines that the proposed temporary change will not 
interfere with the conservation of healthy fish and wildlife 
populations, will not be detrimental to the long-term subsistence 

67 16 U.S.C. § 3124.  See Fed. Subsistence Bd., 544 F.3d at 1092 n.1 (explaining that Congress 
authorized the Secretary of the Interior and the Secretary of Agriculture to promulgate 
regulations, and they issued identical regulations codified at 50 C.F.R. 100 and 36 C.F.R. 242).  

68 The FSB is made up of:  

A Chair to be appointed by the Secretary of the Interior with the concurrence of the Secretary of 
Agriculture; two public members who possess personal knowledge of and direct experience with 
subsistence uses in rural Alaska to be appointed by the Secretary of the Interior with the 
concurrence of the Secretary of Agriculture; the Alaska Regional Director, U.S. Fish and Wildlife 
Service; Alaska Regional Director, National Park Service; Alaska Regional Forester, U.S. Forest 
Service; the Alaska State Director, Bureau of Land Management; and the Alaska Regional 
Director, Bureau of Indian Affairs.   

50 C.F.R. 100.10(b)(1). 

69 Fed. Subsistence Bd., 544 F.3d at 1092 (citing 50 C.F.R. 100.10(a)).  Previously, the State of 
Alaska implemented ANILCA through state law; in 1989, the Alaska Supreme Court held that 
providing a subsistence priority for rural Alaskans, to the exclusion of other Alaskans, violated 
the Alaska Constitution, at which point the Secretaries assumed responsibility for implementing 
ANILCA.  Id. at 1092, n.3.  
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use of fish or wildlife resources, and is not an unnecessary 
restriction on nonsubsistence users. The Board may also 
reopen public lands to nonsubsistence uses if new information 
or changed conditions indicate that the closure is no longer 
warranted. 
 

(i) Prior to implementing a temporary special action, the 
Board will consult with the State of Alaska and the Chairs 
of the Regional Councils of the affected regions. 
 
(ii) If the timing of a regularly scheduled meeting of the 
affected Regional Council so permits without incurring 
undue delay, the Board will seek Council 
recommendations on the proposed temporary special 
action. Such Council recommendations, if any, will be 
subject to the requirements of § 100.18(a)(4). 
 

(2) The length of any temporary action will be confined to the 
minimum time period or harvest limit determined by the Board 
to be necessary under the circumstances. In any event, a 
temporary opening or closure will not extend longer than the 
end of the current regulatory cycle. 

 
The FSB invoked this special action process in issuing the closure of Units 13A 

and 13B.70 

B. The State’s Motion for a Preliminary Injunction  

The State contends that the FSB’s adoption of WSA 20-03 violates (1) Title 

VIII of ANILCA and its implementing regulations, (2) the Administrative Procedure 

Act (“APA”), and (3) the Open Meetings Act (also known as the Sunshine Act).   

The Court begins its analysis by evaluating the State’s likelihood of success on the 

merits of each claim.  

70 Docket 18-2 at 2 (“[T]he Federal Subsistence Management Program can make in-season, out-
of-cycle, temporary regulation changes through the Special Action process.”).  
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i. Title VIII of ANILCA 

The State contends that Defendants violated Title VIII of ANILCA by 

authorizing restrictions on hunting “based on competition or numbers of hunters in 

an area,” and as an “experiment[].”71  The State reasons that Title VIII of ANILCA 

limits the instances where restriction on taking of fish and wildlife is allowed, and 

excessive competition is not among them.72  The State adds that to the extent the 

FSB relied on the “public safety” wording in Section 816 of ANILCA to enact a 

closure, Section 804 of ANILCA—titled “Preference for subsistence uses”—does 

“not include public safety as a reason for restricting use.”73  Lastly, the State 

contends that the FSB violated its own regulation, 50 C.F.R. 100.19(b)(2), by 

doubling the closure period of the proposal.74  

Defendants respond that Section 815 of ANILCA confers on the FSB the 

authority to restrict nonsubsistence uses so long as it is “necessary for the 

conservation of healthy populations of fish and wildlife, for the reasons set forth in 

section 3126 of this title [section 816], to continue subsistence uses of such 

71 Docket 3-1 at 10.  Because the record shows that none of the members of the FSB adopted 
the reasoning that WSA 20-03 could be useful as an experiment to determine whether federal 
land closure would lead to increased harvest success rates for federally qualified subsistence 
users, the Court need not address the State’s arguments to that effect.  See, e.g., Docket 18-1 
at 17 (ISC concurring with OSM that proposal is not valid as an experiment); Docket 18-1 at 23 
(Board member explaining that the experimental reasons proposed are “outside of the scope of 
this Board’s regulatory authority”).  

72 Docket 3-1 at 10–11.   

73 Docket 3-1 at 11.  

74 Docket 3-1 at 12.   
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populations, or pursuant to other applicable law.”75  Defendants contend that the 

FSB adopted the special action based on two allowable grounds: to ensure 

continued subsistence use opportunities and to address public safety concerns 

resulting from overcrowding and user conflict along the Richardson Highway.76  

Defendants add that 50 C.F.R. 100.19 is also an “applicable law” that permits the 

FSB to “temporarily close . . . public lands for the taking of fish and wildlife for 

subsistence uses, or . . . for nonsubsistence uses.”77  They conclude by stating 

that the FSB regularly takes such actions, and thus the closure was in accordance 

with established practice as well as the letter of the law.78 

The Court agrees with Defendants that the record shows that the FSB 

adopted WSA 20-03 by a six-to-one vote to address public safety concerns and to 

provide for continued subsistence uses.  For example, FSB member Gene Peltola 

of the Bureau of Indian Affairs explained that he voted to adopt the proposal as 

modified because “it is necessary to provide for the continued subsistence use” of 

moose and caribou and because it “could lead towards addressing the safety 

75 Docket 18 at 14–15 (quoting 16 U.S.C. § 3125(3)).  

76 Docket 18 at 2.  

77 Docket 18 at 15 (quoting 50 C.F.R. 100.19(b)). Defendants maintain that the “statute of 
limitations has run on Plaintiff’s ability to raise either a procedural or substantive challenge to the 
regulation, which became effective in 2010.”  Docket 18 at 15 (citing Wind River Min. Corp. v. 
United States, 946 F.2d 710, 715 (9th Cir. 1991)). 

78 Docket 18 at 16 (citing Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1195 (9th 
Cir. 2000)).  
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concerns.”79  Similarly, FSB member Don Striker of the National Park Service 

explained that he voted to adopt the proposal as modified because “it is merited 

for the continuation of subsistence uses” and because “it’s pretty clear that there’s 

a compelling basis with respect to safety.”80  Board member Rhonda Pikta also 

voted yes, citing “public safety concern[s].”81    

 Title VIII of ANILCA expressly provides that the FSB has the authority to 

restrict the taking of wildlife on federal public lands,82 and indeed, the State does 

not dispute that the FSB wields this authority.83  Accordingly, the State’s ANILCA 

challenge is limited to whether the FSB adopted the closure on allowable grounds.  

The Court finds that by its plain language Section 815 of ANILCA gives the FSB 

the authority to adopt restrictions on nonsubsistence uses on either continued 

subsistence use grounds or public safety grounds, as they did in adopting WSA 

20-03.  The former is one of the enumerated grounds in Section 815, and the latter 

is incorporated by reference to Section 816.84  Specifically, Section 815 provides 

79 Docket 18-1 at 26.  

80 Docket 18-1 at 26.  

81 Docket 18-1 at 27.  

82 See, e.g., 16 U.S.C. §§ 3114, 3125, 3126.    

83 Tr. Sept. 8, 2020 Oral Argument at 5:11–13 (“The Court: They have closure authority clearly 
as I read it. Would you agree there? Counsel for the State: Absolutely, yes.”).  

84 The State agrees that Section 815 incorporates Section 816 and that together those sections 
clarify the FSB’s authority for closure.  See Tr. Sept. 8, 2020 Oral Argument at 25:6–13 (“The 
Court: All right. So do you agree that Section 815 incorporates the 816 language about public 
safety? Counsel for the State: Yes. The Court: All right. Very good. Counsel for the State: So 
reading those two sections together is helpful in understanding what authority Congress 
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that “nothing in [Title VIII] shall be construed as . . . authorizing a restriction on the 

taking of fish and wildlife for nonsubsistence uses on the public lands . . . unless 

necessary . . . for the reasons set forth in [Section 816] of this title, [or] to continue 

subsistence uses of such populations.”85  Section 816 provides that “nothing in 

[Title VIII] is intended to enlarge or diminish the authority . . . [to] establish periods 

when, no taking of fish and wildlife shall be permitted on the public lands for 

reasons of public safety.”86  

Although the State contends that Section 804 does not provide for restricting 

hunting based on public safety, Section 804 governs the restriction of subsistence 

uses and does not touch on the FSB’s authority to restrict nonsubsistence uses.87  

Moreover, although the State correctly notes that “competition” is not one of the 

enumerated reasons for restriction of nonsubsistence uses under Section 815, if 

the levels of competition interfere with the continuation of subsistence uses, or give 

rise to public safety concerns, restrictions may become necessary for those 

enumerated reasons.  Accordingly, the Court concludes that the State has not 

demonstrated either a likelihood of success or serious questions going to the 

conveyed for closures.”).  

85 16 U.S.C. § 3125(3) (emphasis added).   

86 16 U.S.C. § 3126(b) (emphasis added).   

87 See 16 U.S.C. § 3114.  
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merits of its claim that the FSB violated Title VIII of ANILCA by adopting WSA 20-

03.  

 The Court next considers whether the FSB violated 50 C.F.R. 100.19(b) by 

modifying WSA 20-03 to extend the closure period.88  Although the proposal was 

originally for a closure during the 2020/2021 season,89 the OSM proposed to 

modify it to extend through the 2021/2022 season.90  The OSM explained that 

2020/2022 was a regulatory cycle and that extending the request would “reduce 

the administrative burden associated with processing special action requests,” 

adding that “this has been an issue for decades, no changes in the situation are 

expected between this year and next year.”91  The FSB adopted the proposal as 

modified to extend through 2022.   

The FSB’s regulation for special temporary actions provides that “[t]he 

length of any temporary action will be confined to the minimum time period or 

harvest limit determined by the Board to be necessary under the circumstances.  

In any event, a temporary opening or closure will not extend longer than the end 

of the current regulatory cycle.”92  Because the closure term is consistent with the 

88 See Docket 3-1 at 12 (State’s argument).  

89 Docket 18-1 at 4.  

90 Docket 18-1 at 9.  

91 Docket 18-1 at 9.  

92 50 C.F.R. 100.19(b)(2).  
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outer limits of 50 C.F.R. 100.19(b)(2)—the end of the current regulatory cycle— 

and the record provides support for the conclusion that two years might be the 

“minimum time period . . . necessary under the circumstances” due to the ongoing 

nature of the issues in Unit 13, the Court finds that the State has not demonstrated 

either a likelihood of success or serious questions going to the merits of its claim 

that Defendants violated the implementing regulations of ANILCA in adopting WSA 

20-03.  

ii. Administrative Procedure Act (“APA”)  

The Court turns to the State’s claims that the FSB’s implementation of WSA 

20-03, as modified, is arbitrary, capricious, and not in accordance with law because 

the “facts and testimony presented to the Federal Subsistence Board simply did 

not justify closure for safety reasons, conservation, or continuation of subsistence 

uses as required by ANILCA.”93   

Section 706 of the APA provides that a “reviewing court shall . . . hold 

unlawful and set aside agency action, findings, and conclusions found to be . . .  

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”94  The Court’s review of agency action under § 706(2) is narrow:  “[A] court 

93 Docket 3-1 at 12.  Because the record shows that the FSB did not adopt WSA 20-03 based on 
conservation concerns, and Defendants do not purport otherwise, the Court need not consider 
the State’s contention that the record shows that the closure is not necessary for the conservation 
of healthy populations of moose and caribou.  

94 5 U.S.C. § 706(2)(A). 
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is not to substitute its own judgment for that of the agency.”95  Such deference is 

especially appropriate where “the challenged decision implicates substantial 

agency expertise.”96  “Nevertheless, the agency must examine the relevant data 

and articulate a satisfactory explanation for its action including a ‘rational 

connection between the facts found and the choice made.’”97  As the Ninth Circuit 

explained: 

[‘An] agency rule would be arbitrary and capricious if the agency has 
relied on factors which Congress has not intended it to consider, 
entirely failed to consider an important aspect of the problem, offered 
an explanation for its decision that runs counter to the evidence before 
the agency, or is so implausible that it could not be ascribed to a 
difference in view or the product of agency expertise.’98 

The Court first considers the State’s contention that the closure provided for 

by WSA 20-03 was not “necessary” for public safety or continued subsistence uses 

as required by 16 U.S.C. § 3125, and was therefore arbitrary, capricious, and not 

in accordance with law.99 

The record shows that in deciding to adopt the closure, the FSB invoked 

public safety concerns.100  This determination was based on testimony by the 

95 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

96 Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1194 (9th Cir. 2000).  

97 Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43 (quoting Burlington Truck Lines, Inc. v. United States, 
371 U.S. 156, 168 (1962)).  

98 Ctr. for Biological Diversity v. Zinke, 900 F.3d 1053, 1067 (9th Cir. 2018) (alteration in original) 
(quoting Greater Yellowstone Coal., Inc. v. Servheen, 665 F.3d 1015, 1023 (9th Cir. 2011)).   

99 Docket 3-1 at 12; Docket 24 at 2, n.2.  

100 As described supra at pages 18–19, several members of the FSB specifically invoked safety 
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proponent;101 testimony by members of the public;102 the recommendation of the 

OSM that “[s]afety concerns resulting from intense hunting pressure, 

overcrowding, disruption of hunts, and unsafe shooting practices have been 

repeatedly stated by all user groups;”103 and the recommendation of the 

InterAgency Staff Committee.104  The record also reflects that the FSB adopted the 

closure as “necessary . . . to continue subsistence uses.”105  Again, the record 

contains evidence in support of the closure on this basis including testimony by the 

proponent;106 testimony by members of the public;107 household surveys from 2009 

concerns in voting to adopt the proposal.  

101 Docket 18-1 at 6 (“The proponent of this request testified that . .  . the area is too crowded to 
safely hunt as people aim guns at one another and shoot over people’s heads.”).  

102 Docket 18-1 at 6 (“Several other testifiers echoed these safety and overcrowding concerns.”); 
Docket 18-1 at 21 (“My concern is dealing simply with the public safety issues because I do travel 
the Richardson Highway through these two subunits regularly because of my family connections 
and my work in the area.  I have had numerous very dangerous situations with road hunting in 
the area and just the amount of traffic on the highway does present a significant public hazard to 
me, personally.  And I think this would be a good step in the right direction.  I recognize that some 
of that traffic may still continue by non-Federally-qualified residents, you know, accessing other 
non-Federal lands.”).   

103 Docket 18-1 at 8–9 (“Closure for reasons of public safety may be warranted.”).  

104 Docket 18-1 at 17 (“The InterAgency Staff Committee concurs with the OSM Staff analysis 
that the request . . . is justifiable to improve safety and reduce user conflicts.”).  

105 16 U.S.C. § 3125(3); see also supra pages 18–19 (summarizing reasoning from board 
members). 

106 Docket 18-1 at 4 (“The proponent states that this closure[] is necessary due to extreme 
hunting competition . . . which precludes a rural subsistence priority and results in low harvest 
success by Federally-qualified subsistence users.”); Docket 18-1 at 6 (“The proponent . . . 
testified that the influx of caribou hunters during moose season takes away moose hunting 
opportunity from Federally-qualified subsistence users.”).  

107 Docket 18-1 at 6 (“Several supporters of the request referenced Title VIII of ANILCA calling 
for a rural subsistence priority” and pointing out that the State “has extended the State’s fall 
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to 2013 reflecting that “almost every Unit 13 community noted concern over non-

local hunters stating that non-local hunters who have lots of expensive equipment 

were out competing local hunters and driving game away”;108 the recommendation 

of the OSM that “[c]losure for continuation of subsistence uses of moose may be 

warranted” as “[h]arvest success rates are lower under Federal regulations than 

under State regulations [and a] closure may reduce competition . . . increasing 

hunting opportunity and harvest success of Federally-qualified subsistence 

users”;109 and the recommendation of the InterAgency Staff Committee.110 

The record demonstrates that the FSB members raised and considered 

alternatives to closure, including limiting permit issuance111 and issuing a 

temporary closure from September 21 to September 30 to non-federally qualified 

users.112  Ms. Maas responded that permits for federally qualified subsistence 

users had only gone up slightly from 2001 to 2018,113 and that while a temporary 

closure might promote continued subsistence uses, it would not address the safety 

caribou season in recent years precluding a rural priority from a longer fall season.”).  

108 Docket 18-1 at 7.  

109 Docket 18-1 at 8.  

110 Docket 18-1 at 17 (“The InterAgency Staff Committee concurs with the OSM Staff analysis 
that the request . . . is justifiable to . . . continu[e] and potentially increas[e] the opportunity for 
subsistence uses of moose and caribou in Units 13A and 13B.”).  

111 Docket 18-1 at 10–11.  

112 Docket 18-1 at 12.   

113 Docket 18-1 at 11.  
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concerns during the rest of the season.114  Based on the foregoing, the Court finds 

that the record contained ample evidence that supports the FSB’s decision to 

adopt WSA 20-03; the FSB considered the relevant factors and articulated a 

satisfactory explanation for its decision.   

The State contends that the closure is not the best way to address the public 

safety concerns and predicts that it will not have the desired effect;115 it maintains 

that the safety concerns would be better addressed by other means, such as law 

enforcement or public education.116 That the State, or even the Court, might prefer 

a different approach is not enough to render the FSB’s decision arbitrary and 

capricious.   The State also contends that its data indicates that placing this 

restriction on state hunters is not likely to impact the success of the federally 

qualified subsistence users.117 But since the closure had not yet occurred, the data 

from prior years does not address the effect that a total ban on non-federally 

qualified hunters on federal lands in Units 13A and 13B.118  Stated differently, the 

114 Docket 18-1 at 12.   

115  Docket 24 at 5.   At oral argument, counsel for the State explained that “this doesn’t rise to 
the level of a public safety issue that would require a closure under Sections 815 and 816 of 
ANILCA.”  Tr. Sept. 8, 2020 Oral Argument at 25:2–5. 

116 Docket 24 at 5.  

117 Docket 24 at 3–4.  

118 Docket 18-1 at 16–17.  The data cited by the State shows, for instance, that an increase from 
an average of 4,602 state moose hunters in Unit 13 from 2010 to 2013 to an average of 5,190 
state moose hunters in Unit 13 from 2014 to 2017 occurred at the same time as an increase from 
an average federal hunt success of 10% to an average of 13%. Docket 3-3 at 33. 
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State’s data does not render implausible the FSB’s conclusion that the elimination 

of non-federally qualified hunters on federal lands in Units 13A and 13B could 

increase the harvest success of federally qualified subsistence users in those 

subunits.  Additionally, the record shows that the FSB considered the State’s data 

during deliberations before adopting WSA 20-03.119  

Based on this record of decision making, the Court finds that the State has 

not demonstrated either a likelihood of success or serious questions going to the 

merits of its claim that the FSB’s decision to adopt WSA 20-03 for public safety 

and continued subsistence use reasons was arbitrary, capricious, or contrary to 

law.     

The Court next considers the State’s claim that “expanding the requested 

closure of moose and caribou hunting from one to two years is likewise arbitrary, 

capricious, and not in accordance with law.”120  As discussed above, the Court has 

determined that the State is unlikely to succeed on its claim that the two-year 

closure violated 50 C.F.R. 100.19 and the State did not present any other basis for 

determining that the extension was arbitrary and capricious.  Moreover, the record 

contains evidence that the safety and subsistence concerns date back several 

years, and the FSB reasonably adopted the OSM’s recommendation that two 

119 Docket 18-1 at 10–11 (Mr. Peltola of the BIA referencing the State’s memorandum and data 
presented). 

120 Docket 3-1 at 17.  
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years was the minimum time necessary to address the issue.  Accordingly, the 

Court finds that the State has not demonstrated either a likelihood of success or 

serious questions going to the merits of this claim.   

Next, the Court considers the State’s claim that the FSB’s adoption of WSA 

20-03 is arbitrary and capricious in light of the FSB’s rejection of the 2019 Proposal; 

the State contends that the FSB failed to provide a reasoned explanation for its 

change in policy.121  The record demonstrates that, during the 2020 deliberations, 

a board member raised the concern that WSA 20-03 was not materially different 

from the 2019 Proposal.122  In response, Ms. Maas explained that the 2019 

Proposal “was to close the entire unit,” whereas the WSA 20-03 modified proposal 

closed “only the BLM lands in Units 13A and 13B where most of the conflicts 

occur.”123  The 2019 Proposal would have resulted in closing 6.4% of Unit 13, 

whereas the WSA 20-03 modified proposal that was adopted only closes 2.7% of 

Unit 13.124  The record does not contain any indication that the FSB considered 

this narrowed closure before rejecting the 2019 Proposal.  Moreover, the record 

shows that the FSB considered some new information in adopting WSA 20-03.125  

121 Docket 3-1 at 14–15.  

122 Docket 18-1 at 13 (Mr. Siekaniec expressed that “I’m not hearing anything being 
recommended different than what we had dealt with in ’19, other than maybe we reduce size of 
the units to just A and B.”).  

123 Docket 18-1 at 13.  

124 Docket 18-1 at 16.  

125 See, e.g., Docket 18-1 at 26 (“I think there’s a little bit of new information in the success rates 
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Based on the differences between the 2019 Proposal and WSA 20-03 as enacted, 

the FSB’s decision to adopt WSA 20-03 after rejecting the 2019 Proposal was not 

arbitrary and capricious.126  The Court finds that the State has not demonstrated 

either a likelihood of success or serious questions going to the merits of this claim. 

 Lastly, the State contends that the language in the FSB’s revised press 

release “attempts to close areas owned by the state” and is thus arbitrary, 

capricious, and contrary to ANILCA.127  The State contends that although the press 

release provides that non-federally qualified users can take caribou and moose on 

gravel bars along navigable waters, it fails to clearly state that “[a]nything below 

the ordinary high watermark belongs to the state” 128 and that a non-federally 

qualified user can take a moose or caribou standing in the water, not just on a 

gravel bar.129  

that we have most recently and it’s troubling to us that the Federally-qualified subsistence user 
success rate is significantly lower than non-Federally-qualified users.  That doesn’t seem to be 
in the direction we’re supposed to be headed in.”).  

126 Although the Court is not persuaded that the FSB’s adoption of WSA 20-03 after rejecting 
Proposal 2019 constitutes a policy change, due to the differences between the two, “[a]gencies 
are free to change their existing policies as long as they provide a reasoned explanation for the 
change.”  Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016).  The agency “need 
not always provide a more detailed justification than what would suffice for a new policy created 
on blank slate,” but must “display awareness that it is changing its position” and “show that there 
are good reasons for the new policy.”  FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 
(2009). Here, the record shows the FSB addressed the differences between the current and 
former proposal, and articulated good reasons for adopting the more targeted closure.   

127 Docket 3-1 at 12; Tr. Sept. 8, 2020 Oral Argument at 26:15–27:20. 

128 Tr. Sept. 8, 2020 Oral Argument at 26:18–22. 

129 Tr. Sept. 8, 2020 Oral Argument at 27:3–7. 
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The Court finds that by its plain terms, the press release does not prohibit a 

non-federally qualified hunter from taking a moose or caribou that is standing in 

water.130  Because there does not appear to be a dispute that the closure only 

applies to federal public lands, and not state lands, the Court finds that the State 

has not demonstrated either a likelihood of success or serious questions going to 

the merits of this claim.  

iii. Open Meetings Act    

The State contends that the FSB “met in an unannounced executive 

session” prior to the meeting on July 16, 2020, and posits that there may have 

been a discussion of the proposal during that closed portion of the meeting.131  The 

Chair of the FSB began the July 16, 2020 meeting by explaining on the record that 

the FSB “prior to the meeting had [an] executive session and just were looking at, 

you know, just getting a brief overview of some legal issues . . . and give us a short 

update because some of us are new Board members and just to make sure that 

we’re all on the same page as we look at our agenda before us and start to make 

actions.”132  The State contends that the FSB held this “secret meeting in violation 

130 See Docket 24-2 at 2 (“Can a non-Federally qualified user take moose and caribou on gravel 
bars along navigable waters below the ‘ordinary high water mark’ when the adjacent uplands are 
Federal public lands? Yes. Please note, however, that the taking of swimming moose and caribou 
is prohibited under Federal and State law in all portions of Unit 13. See 50 CFR 100.26(b)(13), 
5 AAC 92.085(7)”).  

131 Docket 3-1 at 6–7.  

132 Docket 18-1 at 2.  
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of the federal Open Meetings Act.”133  For their part, Defendants do not concede 

that the Open Meetings Act applies to the FSB.134  

The Open Meetings Act—sometimes referred to as the Sunshine Act—5 

U.S.C. § 552b, provides in part that:  

(b) Members shall not jointly conduct or dispose of agency business 
other than in accordance with this section. Except as provided in 
subsection (c), every portion of every meeting of an agency shall be 
open to public observation. 
 

The Court finds that the State’s claim suffers several shortcomings.135  In the first 

instance, the Court is not persuaded that the FSB’s closed executive session 

constitutes a “meeting” within the meaning of the statute.  A meeting is defined as 

“the deliberations of at least the number of individual agency members required to 

take action on behalf of the agency where such deliberations determine or result 

in the joint conduct or disposition of official agency business.”136  Although the 

State posits that there may have been a discussion of the Unit 13 proposal prior to 

the meeting, the record does not demonstrate that the FSB undertook the 

disposition of any “official agency business” during its executive session.137  

133 Docket 24 at 3.  

134 Tr. Sept. 8, 2020 Oral Argument at 21:24–22:7.  

135 The Court assumes, without deciding, that the FSB is an “agency” within the meaning of the 
Open Meetings Act.  See 5 U.S.C. § 552b(a)(1).  

136 5 U.S.C. § 552b(a)(2).   

137 The statute also exempts from mandatory public observation “any portion of an agency 
meeting” that the agency properly determines relates, for example, “solely to the internal 
personnel rules and practices of an agency,” or concerns “the agency’s participation in a civil 
action or proceeding.”  5 U.S.C § 552b(c)(2), (10).  Either of these carveout provisions may have 
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Accordingly, the Court finds that the State has not demonstrated either a likelihood 

of success or serious questions going to the merits of this claim.  Moreover, “the 

remedy for . . . violations [of the Act] is increased transparency, not invalidation of 

agency action.”138  Thus, even if the State were to succeed on its claim that the 

FSB violated the Open Meetings Act, “release of transcripts, not invalidation of the 

agency’s substantive action, is the remedy generally appropriate for disregard of 

the Sunshine Act.”139  Thus, the preliminary injunctive relief sought by the State is 

unwarranted.  

In evaluating a motion for preliminary injunctive relief, the first Winter 

factor—the likelihood of success on the merits—is the most important.140  Indeed, 

the Ninth Circuit has held that “[b]ecause it is a threshold inquiry, when a plaintiff 

has failed to show the likelihood of success on the merits, we need not consider 

the remaining three [Winter elements].”141  Because the State has not 

demonstrated either a likelihood of success or serious questions on the merits of 

applied to the executive session since the FSB was discussing legal issues and the agenda, as 
well as updating new personnel.  Docket 18-1 at 2.  In such an instance, the agency can publicly 
certify that the meeting may be closed to the public based on the “relevant exemptive provision.”  
5 U.S.C. § 552b(f)(1).  

138 McChesney v. Petersen, 275 F. Supp. 3d 1123, 1138–39 (D. Neb. 2016).  

139 Braniff Master Exec. Council of Air Line Pilots Ass’n Int’l v. Civil Aeronautics Bd., 693 F.2d 
220, 226 (D.C. Cir. 1982). 

140 See Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (citing Aamer v. Obama, 742 
F.3d 1023, 1038 (D.C. Cir. 2014)).  

141 Id. (internal quotations omitted; alternation in original). 
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its claims, the Court need not consider the remaining elements of the preliminary 

injunction analysis.   

CONCLUSION 

In light of the foregoing, the State’s motion for a preliminary injunction 

regarding Game Management Units 13A and 13B at Docket 3 is DENIED.   

 

DATED this 18th day of September, 2020, at Anchorage, Alaska. 

     
/s/ Sharon L. Gleason 
UNITED STATES DISTRICT JUDGE 
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Federal Subsistence Board 
1011 East Tudor Road, MS121 
Anchorage, Alaska  99503-6199 

FISH and WILDLIFE SERVICE     FOREST SERVICE 
BUREAU of LAND MANAGEMENT 
NATIONAL PARK SERVICE 
BUREAU of INDIAN AFFAIRS 

OSM 20047.CM 

Petersburg District Ranger 
Tongass National Forest 
P.O. Box 1328 
Petersburg, Alaska 99833 

Dear Petersburg District Ranger: 

This letter delegates specific regulatory authority from the Federal Subsistence Board (Board) 
to the Petersburg District Ranger to issue emergency special actions related to food security and 
may be exercised only for reasons of public safety, and when doing so will not threaten the 
continued viability of the wildlife resource. This delegation only applies to Federal public lands 
subject to Alaska National Interest Lands Conservation Act (ANILCA) Title VIII jurisdiction 
within Petersburg Ranger District of the Tongass National Forest, for the management of moose 
and deer on these lands. 

Ongoing public health concerns have already precipitated Federal and State government-
mandated restrictions, which may lead to challenging circumstances for rural residents to 
provide food and other necessary items for themselves, their families, and their communities.  
The Board recognizes the resulting risks to public safety and issues this delegation of authority 
as a proactive means of facilitating timely consideration of all emergency special action 
requests related to food security that may arise in rural Alaska. 

It is the intent of the Board that actions related to management of moose and deer by Federal 
officials be coordinated, prior to implementation, with the Alaska Department of Fish and Game 
(ADF&G), representatives of the Office of Subsistence Management (OSM), and the Chair of 
the affected Council(s) to the extent possible.  In addition, you will consult with the State of 
Alaska Unified Command Mass Care Group prior to implementing any emergency special action 
under this delegation.  Your point of contact at the State of Alaska Unified Command Mass Care 
Group will be Bryan J. Fisher, Incident Commander, Alaska State Emergency Operations 
Center/Unified Command, at: b.fisher@alaska.gov . 

The Office of Subsistence Management will be used by managers to facilitate communication of 
actions and to ensure proposed actions are technically and administratively aligned with legal 
mandates and policies.  Federal managers are expected to work with managers from the State and 

JUN  02  2020 
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District Ranger  2 
 

other Federal agencies, the Council Chairs or alternates, local Tribes, and Alaska Native 
Corporations to minimize disruption to subsistence resource users and existing agency programs, 
consistent with the need for an emergency special action. 

DELEGATION OF AUTHORITY 

1.  Delegation:  The Petersburg Ranger District of the Tongass National Forest is hereby 
delegated authority to issue emergency special actions affecting moose and deer on Federal lands 
as outlined under the Scope of Delegation.  Emergency special actions may not exceed 60 days 
in length.  Special actions are governed by Federal regulation at 36 CFR 242.19 and 50 CFR 
100.19. 

2.  Authority:  This delegation of authority is established pursuant to 36 CFR 242.10(d)(6) and 
50 CFR 100.10(d)(6), which state: “The Board may delegate to agency field officials the 
authority to set harvest and possession limits, define harvest areas, specify methods or means of 
harvest, specify permit requirements, and open or close specific fish or wildlife harvest seasons 
within frameworks established by the Board.” 

3.  Scope of Delegation:  The regulatory authority hereby delegated is limited to the following 
authorities within the limits set by regulation at 36 CFR 242.26 and 50 CFR 100.26: 

 Open, close, reopen a season, up to 60 days in duration, for moose and deer on 
Federal public lands within the Petersburg Ranger District of the Tongass National 
Forest. 
 

 Establish individual or community harvest limits, including antler and sex restrictions 
for moose and deer within the Petersburg Ranger District of the Tongass National 
Forest. 

 
 Specify permitting requirements, determine the number of permits to be issued, and 

set permit conditions for moose and deer within the Petersburg Ranger District of the 
Tongass National Forest. 

 
 Set harvest quotas for moose and deer on Federal public lands within the Petersburg 

Ranger District of the Tongass National Forest.  

This delegation also permits you to close and reopen Federal public lands to nonsubsistence 
hunting, but does not permit you to specify methods and means, permit requirements, or harvest 
and possession limits for State-managed hunts.   

This delegation only applies to requests related to food security and may be exercised only for 
reasons of public safety, and when doing so will not threaten the continued viability of the 
wildlife resource.  Requests from the public to issue special actions for other purposes should be 
directed to the Board through OSM.  

The Federal public lands subject to this delegated authority are those within the Petersburg 
Ranger District of the Tongass National Forest. 

0434-FSB
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District Ranger  3 
 

4.  Effective Period:  This delegation of authority is effective from the date of this letter and 
continues until June 1, 2021 unless rescinded by the Board at an earlier date. 

5.  Guidelines for Delegation:  You will become familiar with the management history of the 
wildlife species relevant to this delegation in the region, with current State and Federal 
regulations and management plans, and be up-to-date on population and harvest status 
information.  You will provide subsistence users in the region a local point of contact about 
Federal subsistence issues and regulations and facilitate a local liaison with State managers and 
other user groups.   

You will review special action requests or situations that may require a special action and all 
supporting information to determine (1) consistency with 50 CFR 100.19 and 36 CFR 242.19, 
(2) if the request/situation falls within the scope of authority, (3) if significant conservation 
problems or subsistence harvest concerns are indicated, and (4) what the consequences of taking 
an action or no action may be on potentially affected Federally qualified subsistence users and 
non-Federally qualified users.  Requests not within your delegated authority will be forwarded to 
the Board for consideration.  You will maintain a record of all special action requests and 
rationale for your decision.  A copy of this record will be provided to the Administrative Records 
Specialist in OSM no later than sixty days after development of the document. 

For management decisions on special actions, consultation is not always possible, but to the 
extent practicable, two-way communication will take place before decisions are implemented.  
You will also establish meaningful and timely opportunities for government-to-government 
consultation related to pre-season and post-season management actions as established in the 
Board’s Government to Government Tribal Consultation Policy (Federal Subsistence Board 
Government to Government Tribal Consultation Policy 2012 and Federal Subsistence Board 
Policy on Consultation with Alaska Native Claim Settlement Act Corporations 2015). 
 
You will immediately notify the Board through the Assistant Regional Director for OSM, and 
coordinate with the Chair(s) or alternate of the affected Council(s), local ADF&G managers, and 
other affected Federal conservation unit managers concerning emergency special actions being 
considered.  You will ensure that you have communicated with OSM to ensure the special action 
is aligned with ANILCA Title VIII, Federal Subsistence regulations and policy, and that the 
perspectives of the Chair(s) or alternate of the affected Council(s), OSM, and affected State and 
Federal managers have been fully considered in the review of the proposed special action.   
 
If the timing of a regularly scheduled meeting of the affected Council(s) permits without 
incurring undue delay, you may seek Council recommendations on the proposed emergency 
special action(s).  If the affected Council(s) provided a recommendation, and your action differs 
from that recommendation, you will provide an explanation in writing in accordance with 50 
CFR 100.10(e)(1) and 36 CFR 242.10(e)(1). 
 
You will issue decisions in a timely manner.  Before the effective date of any decision, 
reasonable efforts will be made to notify the public, OSM, affected State and Federal managers, 
law enforcement personnel, and Council members.  If a decision to take no action is made, you 
will notify the proponent of the request immediately.  A summary of special action requests and 

0435-FSB
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District Ranger 4 

your resultant actions must be provided to the coordinator of the appropriate Council(s) at the 
end of each calendar year for presentation to the Council(s). 

You may defer a special action request, otherwise covered by this delegation of authority, to the 
Board in instances when the proposed management action will have a significant impact on a 
large number of Federal subsistence users or is particularly controversial.  This option should be 
exercised judiciously and may be initiated only when sufficient time allows for it.  Such deferrals 
should not be considered when immediate management actions are necessary for conservation 
purposes.  The Board may determine that a special action request may best be handled by the 
Board, subsequently rescinding the delegated regulatory authority for the specific action only.  In 
the event that the Alaska Unified Command Mass Care Group does not confirm the need for this 
special action, you will defer this special action to the Board. 

6. Support Services:  Administrative support for regulatory actions will be provided by the
Office of Subsistence Management.

Sincerely, 

Anthony Christianson 
Chair 

cc:    Federal Subsistence Board 
Assistant Regional Director, Office of Subsistence Management 
Deputy Assistant Regional Director, Office of Subsistence Management 
Subsistence Policy Coordinator, Office of Subsistence Management 
Wildlife Division Supervisor, Office of Subsistence Management 
Southeast Alaska Subsistence Council Coordinator, Office of Subsistence Management 
Chair, Southeast Alaska Subsistence Regional Advisory Council  
Commissioner, Alaska Department of Fish and Game 
Federal Subsistence Liaison Team Leader, Alaska Department of Fish and Game 
Interagency Staff Committee 
Administrative Record 

0436-FSB
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

 

STATE OF ALASKA, DEPARTMENT OF 
FISH AND GAME, 

Plaintiff, 

v. 

FEDERAL SUBSISTENCE BOARD, et 
al.,   

Defendants,  

v. 

ORGANIZED VILLAGE OF KAKE, 

Defendant-intervenor. 

 

 

 

 

 

Case No. 3:20-cv-00195-SLG 

 

 

ORDER DENYING MOTION FOR PRELIMINARY INJUNCTION REGARDING 
DELEGATION OF AUTHORITY TO OPEN EMERGENCY HUNTS 

Before the Court at Docket 4 is the State of Alaska, Department of Fish and 

Game (“the State”)’s Motion for Preliminary Injunction.  Defendants responded in 

opposition at Docket 15.1  The State replied at Docket 22.  The Court heard 

argument on the motion on September 8, 2020.   

The State commenced this action on August 10, 2020 against the Federal 

Subsistence Board (“FSB”), and several other federal officials (collectively, 

1 Amicus curiae Sealaska Corporation also responded in opposition at Docket 21-2.   
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“Defendants”).2  The State alleges that the FSB violated the Open Meetings Act, 

Title VIII of the Alaska National Interest Lands Conservation Act (“ANILCA”), 

Section 1314 of ANILCA, and the Administrative Procedure Act (“APA”) by 

delegating authority to local land managers to open emergency hunts in response 

to COVID-19-related food security concerns, by authorizing a hunt near the 

Organized Village of Kake, and by voting on a request for an emergency hunt from 

the Koyukuk Tribal Village.3  The State moved for a temporary restraining order 

and preliminary injunction prohibiting Defendants from (1) delegating authority to 

local land managers without complying with the Open Meetings Act, (2) opening a 

hunt near the Organized Village of Kake, (3) opening any hunt for COVID-19 

reasons, (4) refusing to share harvest information with the State, and (5) delegating 

administrative authority to entities outside of a federal agency.4 

 

2 The other defendants are David Schmid, in his official capacity as the Regional Supervisor of 
the U.S. Forest Service; Sonny Perdue, III, in his official capacity as the U.S. Secretary of 
Agriculture; Gene Peltola, in his official capacity as Alaska Regional Director for the Bureau of 
Indian Affairs; Greg Siekaniec, in his official capacity as Alaska Regional Director for the U.S. 
Fish and Wildlife Service; Chad Padgett, in his official capacity as State Director for Alaska U.S. 
Bureau of Land Management; Don Striker, in his official capacity as Alaska Regional Supervisor 
for the National Park Service; David Bernhardt, in his official capacity as the U.S. Secretary of 
the Interior; Anthony Christianson, in his official capacity as Chair of the FSB; Charlie Brower, in 
his official capacity as a member of the FSB; and Rhonda Pitka, in her official capacity as a 
member of the FSB.  See Docket 1.  

3 Docket 1 at 18, ¶¶ 67–69 (Claim I); Docket 1 at 18–19, ¶¶ 71–73 (Claim II); Docket 1 at 19, ¶ 
75–76 (Claim III); Docket 1 at 20, ¶¶ 82–83 (Claim V); and Docket 1 at 21–22, ¶¶ 85–88 (Claim 
VI).   

4 See Docket 4-4.  The Court denied the motion for a temporary restraining order on August 14, 
2020.  See Docket 10.  
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BACKGROUND  

 With the advent of the COVID-19 pandemic, the FSB received numerous 

requests from remote Alaskan communities for emergency hunting authorizations 

to address existing or potential food shortages.5  Among these were requests from 

the Organized Village of Kake (“OVK”), the Koyukuk Tribal Village, and the 

Organized Village of Saxman.6  The requesters explained that travel restrictions, 

reduced transportation of goods, and disruptions in national food supply had 

diminished or were expected to diminish their communities’ food supply.7    

In April, 2020, the FSB “voted to authorize a process for sending letters of 

delegation to agency field managers to allow them to open . . . hunting and fishing 

opportunities in response to any demonstrated emergency situation relating to food 

security that rises to the level of constituting a threat to public safety.”8  The FSB 

rationalized that delegating the authority to the local land managers would help 

expedite a response to the incoming emergency requests.9  In a memorandum for 

the Secretary for the Department of the Interior, the Office of Subsistence 

5 Docket 4-3 at 1.  

6 Docket 4-3 at 37; Docket 4-3 at 49; Docket 4-3 at 59.  

7 Docket 4-3 at 1.  

8 Docket 15-2 at 1–2, ¶ 3 (Decl. Lisa Maas); Docket 4-3 at 4.  It is not clear to the Court whether 
the meeting took place on April 9, 2020, as stated in the Memorandum from the Office of 
Subsistence Management, or on April 14, 2020, as indicated in the declaration of Lisa Maas.  
However, according to the State, the delegation occurred on April 9, 2020 followed by a vote on 
April 14, 2020.  See Docket 22 at 3.  

9 Docket 4-3 at 1.  
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Management described the proposed parameters of the delegation (“OSM 

Memorandum”).10  It provides: 

A few key points regarding this issue bear emphasis . . . [I]t is clear 
that certain supply lines within the state have [been] disrupted and 
that the potential exists for this to result in significant threats to food 
security and public safety. 
 
No COVID-19-related action will be taken by the Federal Subsistence 
Board or their delegated agent if the requested hunting or fishing 
opportunity threatens the viability of the resource or in the absence of 
a demonstrable and imminent threat to public safety.   
 
Any actions so taken will be temporary in nature and will not remain 
in effect beyond the time that the threat to public safety has passed. 
 
No action will be taken by the Federal Subsistence Board or their 
delegated agent to open additional hunting or fishing opportunities 
prior to consultation with the ADFG and confirmation of need with the 
State of Alaska Unified Command Mass Care Group.11 
 
Thereafter, on June 2, 2020, the FSB issued letters of delegation to refuge 

managers and district rangers (“Delegation Letters”).12  They provided, in part:  

This letter delegates specific regulatory authority from the Federal 
Subsistence Board (Board) to the Petersburg District Ranger to issue 
emergency special actions related to food security and may be 
exercised only for reasons of public safety, and when doing so will not 
threaten the continued viability of the wildlife resource.   
 

* * * 

10 Docket 4-3 at 1; Docket 4-3 at 4.   

11 Docket 4-3 at 4. The Mass Care Group “is comprised of numerous governmental, non-profit, 
and faith based organizations who work collaboratively in focused taskforces.”  Docket 4-3 at 60.  
It has a Feeding Task Force, which is charged with “coordinat[ing] state level response to food 
shortages due to COVID-19 disaster.”  Id.    

12 See Docket 4-3 at 5–36.  
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It is the intent of the Board that actions related to management of 
[wildlife] by Federal officials be coordinated, prior to implementation, 
with the Alaska Department of Fish and Game (ADF&G), 
representatives of the Office of Subsistence Management (OSM), and 
the Chair of the affected Council(s) to the extent possible.  In addition, 
you will consult with the State of Alaska Unified Command Mass Care 
Group prior to implementing any emergency special action under this 
delegation.13  
 

The FSB specified that the delegation of authority was established pursuant to 36 

C.F.R. § 242.10(d)(6) and 50 C.F.R. § 100.10(d)(6) and was effective until June 1, 

2021, unless rescinded by the FSB.14  It stressed that the delegated authority was 

limited to being able to “[o]pen, close, reopen a season, up to 60 days in duration 

. . . [e]stablish individual or community harvest limits . . . [s]pecify permitting 

requirements . . . [and] [s]et harvest quotas . . . .”15  The Delegation Letters 

concluded by stating that “[i]n the event that the Alaska Unified Command Mass 

Care Group does not confirm the need for this special action, you will defer this 

special action to the Board.”16 

 The Kake Hunt 

 On June 4, 2020, Joel Jackson, the President of the OVK, wrote to the 

Petersburg District Ranger, Ted Sandhofer, to renew the OVK’s request for an 

13 See, e.g., Docket 4-3 at 21 (“Petersburg Letter”) (emphasis in original).  

14 See, e.g., Docket 4-3 at 22–23.  

15 See, e.g., Docket 4-3 at 22.  

16 See, e.g., Docket 4-3 at 24.  
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emergency hunt.17  Mr. Jackson explained that the “OVK and the community of 

Kake [were] in a very vulnerable situation” as limited resources were coming in and 

“[v]endors [were] having a more difficult time meeting the need of the stores in 

Kake.”18  Upon receipt of this request, Mr. Sandhofer contacted the Mass Care 

Group, who informed him that they could not confirm any food shortage or supply 

chain disruption in Kake.19  He attempted to contact the ADF&G but failed to get 

any response.20  On June 12, 2020, Mr. Sandhofer deferred the OVK’s request to 

the FSB.21  

 The FSB considered the request at a meeting on June 22, 2020, at which 

Mr. Jackson testified about the OVK’s food security concerns.22  He stated that 

while the OVK was getting some meat, “it’s not very good,” and the “stores here 

are not able to secure everything that they ordered.”23  Mr. Jackson testified that 

the OVK was “trying to supply everybody in town with fresh fish” but that he was 

concerned about obtaining healthy meat for “our people, our elders and our tribal 

17 Docket 4-3 at 37.  The OVK is a federally recognized tribe under federal law.  See Docket 4-3 
at 37.  

18 Docket 4-3 at 37.  

19 Docket 4-3 at 38; Docket 4-3 at 52 (“Our Mass Care Group is not aware of any substantial 
food shortage or food supply chain disruption due to COVID-19”).  

20 Docket 4-3 at 38. 

21 Docket 4-3 at 38.  

22 Docket 4-3 at 40.  

23 Docket 4-3 at 40–41.  
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citizens.”24  He added that they had just received a ferry shipment, but that it was 

the first one in half a year, and he “[did not] know when the next one would arrive.”25   

The FSB voted to approve a limited season of up to 60 days to be 

administered by the local federal land manager, Mr. Sandhofer.26  According to a 

declaration from Lisa Maas, the Acting Policy Coordinator and Wildlife Biologist for 

the OSM, the FSB considered Mr. Jackson’s testimony, as well as evidence of the 

lack of conservation concerns for moose and deer in the area before voting.27  

Additionally, several Board members stated that based on information concerning 

food supply line disruptions received directly from the President of the OVK, they 

“disagreed with the Mass Care Group’s conclusion and hoped that in the future, 

better understanding of the Mass Care Group’s information gathering process 

could be obtained.”28  The FSB members “reiterated their obligations under Title 

VIII [of ANILCA] to provide for a rural subsistence priority and to take action to 

address food shortages and improve food security in the community.”29   

24 Docket 4-3 at 40–41.  

25 Docket 4-3 at 41.  

26 Docket 15-2 at 3, ¶ 12.  Although the State mentioned that the vote to authorize the hunt was 
seven to one, the excerpts of the transcript of the meeting that the State provided the Court do 
not capture the actual vote.  See Docket 4-1 at 8 and Docket 4-3 at 39–43.  

27 Docket 15-2 at 2–3, ¶ 10 (Decl. Lisa Maas).  

28 Docket 15-2 at 3, ¶ 11.  

29 Docket 15-2 at 3, ¶ 11. 
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 Pursuant to the FSB’s authorization, Mr. Sandhofer issued a permit for “a 

Kake community harvest . . . allowing the Organized Village of Kake to harvest up 

to 2 antlered bull moose and 5 male Sitka black-tailed deer . . . .”30  The permit 

specified that “[p]articipation in the season is limited to Federally qualified 

subsistence users selected by the Organized Village of Kake.”31  Mr. Jackson 

confirmed that the harvest from the emergency hunt would be shared with the 

entire community.32  The hunt concluded on July 24, 2020 and the harvest was 

distributed to 135 households in the village.33   

 The Koyukuk Hunt  

 On June 3, 2020, the Koyukuk Tribal Village also renewed its request for an 

emergency hunt for 3 moose.34  After receiving the renewed request, the refuge 

manager for the region reached out to the Mass Care Group, which responded 

that it was “not aware of any substantial food shortage or food supply chain 

disruption due to COVID-19.”35  On July 22, 2020, the State was informed that the 

30 Docket 4-3 at 46.  The permit allowed for harvest of 2 antlered bull moose and 5 male Sitka 
black-tailed deer per month from June 24, 2020 to August 22, 2020 with a 30-day review by the 
in-season manager to determine whether the additional 30-day harvest was necessary.  See 
Docket 4-3 at 46.  

31 Docket 4-3 at 46.  

32 Docket 15-5 at 1.  

33 Docket 15-3 at 3, ¶ 12 (Decl. Theodore Matuskowitz).  

34 Docket 4-3 at 53.  

35 Docket 4-3 at 52.  
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FSB was voting on the request by e-mail with a July 27, 2020 deadline.36  Ms. 

Maas informed the State that “[g]iven the short/emergency nature of the request, 

a teleconference was not able to be convened.”37   

On August 10, 2020, the State commenced this action and moved for 

injunctive relief.38  On August 17, 2020, the Secretary of the Interior directed the 

FSB to temporarily pause its operations and suspend any decisions regarding 

requests for COVID-19-related emergency hunting or fishing authorizations until 

disposition of the preliminary injunction motion.39   

JURISDICTION 

This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331, 

which “confer[s] jurisdiction on federal courts to review agency action, regardless 

of whether the APA of its own force may serve as a jurisdictional predicate.”40 

 

 

36 Docket 4-3 at 54.  But see Docket 29 at 17:8–13.  At oral argument, counsel for Defendants 
stated that the Koyukuk request was essentially moot because the requestor had sought an 
emergency hunt in April 2020.  

37 Docket 4-3 at 54.  

38 Docket 1; Docket 4.  

39 Docket 15-4 at 1, ¶ 2 (Decl. Stephen Wackowski).  At oral argument, counsel for the State 
indicated that “operations are not paused,” and that the State had been “advised that it will be 
given five days’ notice before the [FSB] intends to take any notice on any further wildlife special 
action requests . . . .”  Docket 29 at 20:25–21:4.  

40 Califano v. Sanders, 430 U.S. 99, 105 (1977). 
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LEGAL STANDARD 

In Winter v. Natural Resources Defense Council, Inc., the United States 

Supreme Court held that plaintiffs seeking preliminary injunctive relief must 

establish that “(1) they are likely to succeed on the merits; (2) they are likely to 

suffer irreparable harm in the absence of preliminary relief; (3) the balance of 

equities tips in their favor; and (4) a preliminary injunction is in the public interest.”41  

Winter was focused on the second element, and clarified that irreparable harm 

must be likely, not just possible, for an injunction to issue.42 

Following Winter, the Ninth Circuit addressed the first element—the 

likelihood of success on the merits—and held that its “serious questions” approach 

to preliminary injunctions was still valid “when applied as part of the four-element 

Winter test.”43  Accordingly, if a plaintiff shows “that there are ‘serious questions 

going to the merits’—a lesser showing than likelihood of success on the merits—

then a preliminary injunction may still issue if the ‘balance of hardships tips sharply 

in the plaintiff’s favor . . . .”44  Injunctive relief is an equitable remedy, and “‘[t]he 

41 Sierra Forest Legacy v. Rey, 577 F.3d 1015, 1021 (9th Cir. 2009) (citing Winter v. Nat. Res. 
Def. Council, Inc., 555 U.S. 7, 20 (2008)). 

42 Winter, 555 U.S. at 22; see also All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th 
Cir. 2011). 

43 All. for the Wild Rockies, 632 F.3d at 1131–35. 

44 Friends of the Wild Swan v. Weber, 767 F.3d 936, 942 (9th Cir. 2014) (emphasis in original) 
(quoting Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, 1291 (9th Cir. 2013)). 
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essence of equity jurisdiction is the power of the court to fashion a remedy 

depending upon the necessities of the particular case.’”45  

DISCUSSION 

A.  Alaska National Interest Lands Conservation Act (“ANILCA”) 

The Court summarized the legal framework of ANILCA in its order 

addressing the State’s preliminary injunction motion at Docket 3.46  In brief,  

Congress enacted ANILCA to help preserve Alaska’s natural resources while 

simultaneously providing continued opportunity for rural residents to engage in a 

subsistence way of life.47  With Title VIII of ANILCA, “Congress . . . created a 

subsistence management and use program,”48  which prioritizes subsistence use 

of resources: “Except as otherwise provided in this Act and other Federal laws, the 

taking on public lands of fish and wildlife for nonwasteful subsistence uses shall 

be accorded priority over the taking on such lands of fish and wildlife for other 

purposes.”49   

45 Sierra Forest Legacy v. Rey, 577 F.3d 1015, 1022 (9th Cir. 2009) (quoting United States v. 
Odessa Union Warehouse Co-op, 833 F.2d 172, 175 (9th Cir. 1987)). 

46 See Docket 28 at 13–16.  

47 See Alaska v. Fed. Subsistence Bd., 544 F.3d 1089, 1091 (9th Cir. 2008); see also 16 U.S.C. 
§ 1301.  

48 Fed. Subsistence Bd., 544 F.3d at 1091. 

49 16 U.S.C. § 3114.  
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 Congress authorized the Secretary of the Interior and the Secretary of 

Agriculture to promulgate regulations in furtherance of its directives;50 they created 

the FSB and charged it with “administering the subsistence taking and uses of fish 

and wildlife on public lands.”51  Among the FSB’s regulatory powers are its 

emergency special actions: 

In an emergency situation, if necessary to ensure the continued 
viability of a fish or wildlife population, to continue subsistence uses 
of fish or wildlife, or for public safety reasons, the Board may 
immediately open or close public lands for the taking of fish and 
wildlife for subsistence uses, or modify the requirements for take for 
subsistence uses, or close public lands to take for nonsubsistence 
uses of fish and wildlife, or restrict the requirements for take for 
nonsubsistence uses. 

* * * 
The emergency action will be effective when directed by the Board, 
may not exceed 60 days, and may not be extended unless the 
procedures for adoption of a temporary special action, as set forth in 
paragraph (b) of this section, have been followed.52  

 
B.  The State’s Motion for a Preliminary Injunction  

In its motion for a preliminary injunction, the State contends that the FSB 

violated the Open Meetings Act by delegating authority to local land managers and 

50 16 U.S.C. § 3124 (“The Secretary shall prescribe such regulations as are necessary and 
appropriate to carry out his responsibilities under this title.”).  See Fed. Subsistence Bd., 544 
F.3d at 1092 n.1 (explaining that Congress authorized the Secretary of the Interior and the 
Secretary of Agriculture to promulgate regulations, and they issued identical regulations codified 
at 50 C.F.R. § 100 and 36 C.F.R. § 242).  

51 Fed. Subsistence Bd., 544 F.3d at 1092 (citing 50 C.F.R. § 100.10(a)).  Previously, the State 
of Alaska implemented ANILCA through state law; in 1989, the Alaska Supreme Court held that 
providing a subsistence priority for rural Alaskans, to the exclusion of other Alaskans, violated 
the Alaska Constitution, at which point the Secretaries assumed responsibility for implementing 
ANILCA.  Id. at 1092, n.3 (citing McDowell v. State, 785 P. 2d 1, 9 (Alaska 1989)).  

52 50 C.F.R. § 100.19. 
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by voting on the Koyukuk request without holding a public meeting.53  The State 

also contends that the FSB violated ANILCA by adopting a regulation granting itself 

the authority to open public lands to hunting and fishing,54  and violated Title VIII 

of ANILCA and the APA by authorizing the Kake hunt.55  The State maintains that 

its ability to fulfill its constitutionally-mandated wildlife management responsibilities 

will be irreparably harmed absent preliminary injunctive relief and that the equities 

and the public interest are best served by an injunction.56   

 i. Mootness 

Before turning to the merits, the Court must consider Defendants’ mootness 

challenge.57  Defendants contend that the Kake hunt is over and thus, that the 

Court cannot “as a practical matter, issue an injunction that would redress any 

injury” the State allegedly suffered.58  Defendants contend that for purposes of this 

motion, there is no concrete, actual controversy and the issue is moot.59  They 

recognize that there exists an exception to the mootness doctrine when the 

53 Docket 4-1 at 11.  

54 Docket 4-1 at 13–14.  

55 Docket 4-1 at 12, 14–15.  

56 Docket 4-1 at 15–17.  

57 As a prerequisite to a court’s exercise of jurisdiction, it must be satisfied that the case is not 
moot.  See Vegas Diamond Props., LLC v. FDIC, 669 F.3d 933, 936 (9th Cir. 2012).  

58 Docket 15 at 12.  

59 Docket 15 at 14.  
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challenged conduct is capable of repetition but evades review,60 but maintain that 

it does not apply here because the Kake hunt is “a discrete response on a 

particularized record to address one remote community’s needs during a global 

pandemic.”61  Defendants stress that the FSB has not authorized any similar hunts 

and contend that “there is no basis in the present record for finding the Kake hunt 

creates a template or is in any way predictive of the Board’s response to a different 

request.”62  Defendants analogize to Fund for Animals v. Mainella, where the 

District Court for the District of Columbia dismissed as moot a challenge to a 

completed hunt.63   

The State responds that the issue is not moot,64 and that its claims “fall 

squarely within the exception to the mootness doctrine for matters that are ‘capable 

of repetition, yet evading review.’”65  Specifically, the State notes that the FSB’s 

delegation of authority would not expire until June 2021, and thus, that the 

“[a]uthorizations for emergency hunts are capable of repetition” for so long as the 

60 Docket 15 at 13 (citing Alaska Ctr. for the Env’t v. U.S. Forest Serv., 189 F.3d 851, 856 (9th Cir 
1999)).  

61 Docket 15 at 13.  

62 Docket 15 at 13–14.  

63 Docket 15 at 13 (citing 335 F. Supp. 2d 19 (D.D.C. 2004)).  

64 In addition to its other arguments, the State contends that the issue is not moot because the 
“permit was in effect when the State filed this case” to seek injunctive relief.   Docket 22 at 6.  
However, “[t]o sustain [the Court’s] jurisdiction . . . it is not enough that a dispute was very much 
alive when the suit was filed . . . .”  Lewis v. Cont’l Bank Corp., 494 U.S. 472, 477–78 (1990).  

65 Docket 22 at 6 (quoting Docket 15 at 13 and citing Kingdomware Techs. Inc. v. United States, 
136 S.Ct. 1969, 1976 (2016)).  
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delegation remains in effect.66  The State contends that the FSB has shown that it 

will not follow its own guidelines, and maintains that the 60-day emergency hunts 

would “consistently evade judicial review” due to their brevity.67   

 “The mootness doctrine ‘requires that an actual, ongoing controversy exist 

at all stages of federal court proceedings.’  ‘[I]f events subsequent to the filing of 

the case resolve the parties’ dispute, we must dismiss the case as moot[.]’”68  The 

State’s motion seeks to enjoin more than the Kake hunt: it asks the Court to enjoin 

Defendants from delegating regulatory authority to in-season managers, from 

opening any future hunt for COVID-19-related reasons, from refusing to share 

harvest information, and from delegating administrative authority outside of federal 

agencies.69  Thus, to the extent the State’s motion applies to future hunts, which 

could well occur during the pendency of this litigation, the completion of the Kake 

hunt does not render the State’s request for preliminary injunction moot.70   

66 Docket 22 at 6–7.  

67 Docket 22 at 7.  

68 Leigh v. Salazar, 677 F.3d 892, 896 (9th Cir. 2012) (alterations in Leigh) (internal citation 
omitted) (quoting Pitts v. Terrible Herbst, Inc., 653 F.3d 1081, 1086 (9th Cir. 2011)).  

69 Docket 4 at 1.  

70 See Leigh, 677 F.3d at 897 (holding that completion of a 2010 horse roundup did not render 
plaintiff’s preliminary injunction challenge moot because it could apply to future roundups).  In 
some instances, “[o]nce the opportunity for a preliminary injunction has passed, . . . the 
preliminary injunction issue may be moot even though the case remains alive on the merits”; but 
here, the State’s challenge to Defendants’ action is broader than just the Kake hunt and thus the 
preliminary injunction issue remains live.  See Fleming v. Gutierrez, 785 F.3d 442, 446 (10th Cir. 
2015) (quoting 13C Charles Alan Wright et al., Federal Practice and Procedure § 3553.3.1 (3d 
ed. 2008)).   
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As to the State’s challenges to the emergency Kake hunt itself, the Court 

obviously cannot grant the State the relief that it seeks.71  However, as the parties 

noted, there exists an exception to the mootness doctrine for a controversy that is 

“capable of repetition, yet evading review.”72  It “applies ‘only in exceptional 

situations,’ where (1) ‘the challenged action [is] in its duration too short to be fully 

litigated prior to cessation or expiration,’ and (2) ‘there [is] a reasonable 

expectation that the same complaining party [will] be subject to the same action 

again.’”73  The “rationale behind this exception is straightforward: some activities 

or situations are inherently fleeting in nature, such that orderly and effective judicial 

review would be precluded if we hewed strictly to the requirement that only a 

presently live controversy presents a justiciable question.” 74   In such cases, “if a 

particular plaintiff is likely to suffer the same or very similar harm at the hands of 

the same defendant, the alleged wrongdoer should not be permitted to escape 

responsibility simply because the transaction is completed before . . . [a] court has 

a chance to review the case.”75   

71 See Friends of the Earth, Inc. v. Bergland, 576 F.2d 1377, 1379 (9th Cir. 1978) (holding that 
“[w]here the activities sought to be enjoined have already occurred, and the appellate courts 
cannot undo what has already been done, the action is moot”).  

72 Kingdomware Techs., Inc., 136 S. Ct. at 1976 (quoting Spencer v. Kemna, 523 U.S. 1, 17 
(1998)).  

73 Id. (alterations in Kingdomware) (quoting Spencer v. Kemna, 523 U.S. 1, 17 (1998)). 

74 Alcoa, Inc. v. Bonneville Power Admin., 698 F.3d 774, 786 (9th Cir. 2012).  

75 Id.   
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The Court concludes that the exception to the mootness doctrine applies to 

the emergency Kake hunt.  These emergency hunts are necessarily limited to 60 

days or less, which is too short a period of time to complete judicial review.76  

Moreover, it is reasonably likely that Defendants may authorize other emergency 

hunts and that those hunts may be delegated to members of the community to 

oversee.  The FSB’s delegation of authority to local land managers does not expire 

until June 2021, and the COVID-19 pandemic is ongoing.   

Although Defendants rely on Mainella, it does not compel a different 

conclusion.  There, the plaintiffs challenged the State of New Jersey’s regulation 

authorizing a five-day black bear hunt.  After the hunt ended, the defendants 

moved to dismiss the case as moot.77  The district court dismissed the case, 

concluding that it was “not the type of case that is capable of repetition, yet evading 

review.”78  It reasoned that to authorize another hunt, the State of New Jersey 

would have to promulgate a regulation through a notice and comment period and 

the plaintiffs “would have notice of the rule making, would be able to participate in 

it, and would have sufficient time to challenge any federal agency action . . . .”79  

Mainella is readily distinguishable from the instant matter insofar as the court there 

76 See id. at 786 (recognizing that evading review means that the underlying action will run its 
course before the Ninth Circuit or the Supreme Court can give the case full consideration).  

77 Mainella, 335 F. Supp. 2d at 21–22. 

78Id. at 24.   . 

79 Id.  
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expected a full notice and comment period prior to any future hunts.  In contrast, 

the FSB’s continued delegation of authority to local land managers allows them to 

open emergency 60-day hunts, practically guaranteeing the State would have 

insufficient time to challenge the agency action.    

Thus, the Court concludes that the State’s challenge to the Kake hunt is not 

moot “because the same legal issue in this case is likely to recur in future 

controversies between the same parties in circumstances where the period of [the 

hunt] is too short to allow full judicial review before performance is complete.”80  

Accordingly, the Court turns to the merits of the State’s motion for preliminary 

injunction.  

ii.  Likelihood of Success on the Merits 

The Court begins its analysis by evaluating the State’s likelihood of success 

on the merits of each claim.  The Court reviews agency action according to § 706 

of the Administrative Procedure Act (“APA”), which provides that a “reviewing court 

shall . . . hold unlawful and set aside agency action, findings, and conclusions 

found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law. . . [or] in excess of statutory jurisdiction, authority, or 

limitations . . . .”81  The Court’s review of agency action under § 706(2) is narrow: 

80 Kingdomware Techs., Inc., 136 S. Ct. at 1976.  

81 5 U.S.C. § 706(2).  
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“a court is not to substitute its judgment for that of the agency,”82 and such 

deference is especially appropriate where “the challenged decision implicates 

substantial agency expertise.”83 

a.  Open Meetings Act    

The State contends that the FSB’s April 9, 2020 meeting violated the Open 

Meetings Act, which requires that “every portion of every meeting of an agency 

shall be open to public observation.”84  The State maintains that because the FSB 

is an agency for purposes of the Act, actions taken by voting members must occur 

at a public meeting and those meetings must be announced at least a week in 

advance.85  Although the State acknowledges that the Kake hunt itself was 

approved at an open meeting, it maintains that the delegation of authority was not, 

thereby violating the Act.86  It adds that the FSB further violated the Open Meetings 

Act “by taking action and voting on [the Koyukuk request] without either 

announcing or holding a special meeting.”87  The State maintains that remedies for 

violations of the Act “include injunctive relief to void any action taken.”88  

82 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

83 Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1194–96 (9th Cir. 2000).  

84 Docket 4-1 at 10 (quoting 5 U.S.C. § 552b).  

85 Docket 4-1 at 11.  

86 Docket 22 at 3.  

87 Docket 4-1 at 11; Docket 22 at 3.  

88 Docket 4-1 at 11.  
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Defendants do not concede that the Open Meetings Act applies to the 

FSB.89  They contend that the duties of the FSB are set forth in 50 C.F.R. § 

100.10(d)(4) and do not include a mandate that a public meeting precede all of its 

actions.90  Defendants add that, in any event, the FSB approved the Kake hunt at 

the meeting in June 22, 2020—and not through the delegation process authorized 

in April 2020—and the FSB has not yet decided the Koyukuk Tribal Village 

request.91  Defendants maintain that the Act does not authorize the Court to void 

a decision made at an allegedly unlawful meeting because the Act limits the 

Court’s jurisdiction: “Nothing in this section authorizes any Federal Court having 

jurisdiction solely on the basis of paragraph (1) to set aside, enjoin, or invalidate 

any agency action . . . taken or discussed at any agency meeting out of which the 

violation of this section arose.”92  

The State disputes that the FSB’s adopted regulations can “override clear 

statutory mandates,” and adds that the limited jurisdiction provision of the Act does 

not apply where, as here, violations of the Open Meetings Act are not the sole 

basis for injunctive relief.93    

89 Docket 29 at 22:14–22.   

90 Docket 15 at 11.  

91 Docket 15 at 11.  

92 Docket 15 at 11 (quoting 5 U.S.C. § 552b(h)(2)).  

93 Docket 22 at 2–3.   
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The Open Meetings Act, 5 U.S.C. § 552b, provides that members of an 

agency “shall not jointly conduct or dispose of agency business other than in 

accordance with this section” and that except for some enumerated exceptions, 

“every portion of every meeting of an agency shall be open to public observation.”94 

As a threshold matter, the Court finds that the State has not established that 

its Open Meetings Act challenge to the FSB’s delegation of authority on April 9, 

2020 is timely.  The Act provides that actions:  

may be brought by any person against an agency prior to, or within 
sixty days after, the meeting out of which the violation of this section 
arises, except that if public announcement of such meeting is not 
initially provided by the agency in accordance with the requirements 
of this section, such action may be instituted pursuant to this section 
at any time prior to sixty days after any public announcement of such 
meeting.95   
 

The State commenced this action on August 10, 2020, but indicated to the Court 

that it was made aware of the delegation of authority on April 16, 2020, at an FSB 

meeting.96  Thus, the State brought this action more than sixty days after a public 

announcement of the alleged violation of the Act.  Although counsel for the State 

subsequently stated that the State was not aware of the meeting until June 17, 

2020, that timeline contradicts the State’s earlier statements and is inconsistent 

94 5 U.S.C. § 552b(b).  

95 5 U.S.C. § 552b(h).  

96 Docket 29 at 8:11–9:3.  
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with the State’s receipt of the June 2, 2020 delegation letters.97  Because the State 

has not established that its claim relating to the April 9, 2020 meeting is timely, the 

Court finds that the State has not demonstrated either a likelihood of success or 

serious questions going to the merits of this claim.   

The State also alleges that Defendants violated the Open Meetings Act by 

voting on the Koyukuk Tribal Village’s request by-email.  Defendants maintain that 

the FSB has not approved this request.98  But the OSM informed the State that a 

vote was going to take place on the Koyukuk request by e-mail poll on July 27, 

2020 and that a teleconference would not be convened, which certainly suggests 

that the FSB has taken—or at least intended to take—a vote without holding a 

public meeting.99   

The Court is not persuaded by Defendants’ assertion that it is not governed 

by the Open Meetings Act and is only governed by its own regulations.  The Open 

Meetings Act defines an “agency” as “any agency . . . headed by a collegial body 

composed of two or more individual members, a majority of whom are appointed 

to such position by the President . . . and any subdivision thereof authorized to act 

97 See, e.g., Docket 4-3 at 24.  Although the letter does not expressly state that the delegation 
took place on April 9, 2020, it is sufficient to put the State on notice that an action was taken 
outside of the public forum.  

98 Docket 15 at 11.  

99 Docket 4-3 at 54.  
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on behalf of the agency.”100  Absent any explanation from Defendants as to why 

the FSB is not an agency subject to the Open Meetings Act, the Court assumes 

that it is, for purposes of this motion.101  It cannot be disputed that the Departments 

of the Interior and of Agriculture, whose Secretaries formed the FSB through a 

delegation of their authority under ANILCA, are agencies; thus, at the very least, 

the FSB is a “subdivision thereof authorized to act on behalf of the agency,” if not 

an agency in its own right.102  

Accordingly, “every portion of every meeting of [the FSB] shall be open to 

public observation.”103  The Open Meetings Act defines a meeting as “the 

deliberations of at least the number of individual agency members required to take 

action on behalf of the agency where such deliberations determine or result in the 

joint conduct or disposition of official agency business . . . .”104  The Court finds 

that a vote on the Koyukuk request would constitute a “meeting” within this 

definition as it would result in the disposition of official agency business.   

100 5 U.S.C. § 552b(a)(1).  

101 The FSB is comprised of a “Chair to be appointed by the Secretary of the Interior with the 
concurrence of the Secretary of Agriculture; two public members who possess personal 
knowledge of and direct experience with subsistence uses in rural Alaska to be appointed by the 
Secretary of the Interior with the concurrence of the Secretary of Agriculture; the Alaska Regional 
Director, U.S. Fish and Wildlife Service; Alaska Regional Director, National Park Service; Alaska 
Regional Forester, U.S. Forest Service; the Alaska State Director, Bureau of Land Management; 
and the Alaska Regional Director, Bureau of Indian Affairs.” 50 C.F.R. § 100.10(b)(1). 

102 5 U.S.C. § 552b(a)(1).  

103 5 U.S.C. § 552b(b).   

104 5 U.S.C. § 552b(a)(2). 
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In light of the foregoing, the Court finds that the State has established a 

likelihood of success on the merits of its claim that holding an e-mail vote on the 

Koyukuk emergency hunt request without holding a public meeting would violate 

the Open Meetings Act.  However, “the remedy for . . . violations [of the Act] is 

increased transparency, not invalidation of agency action.”105  Thus, even if the 

State is likely to succeed on its claim that the FSB violated the Open Meetings Act 

in voting by email, “release of transcripts, not invalidation of the agency’s 

substantive action, is the remedy generally appropriate for disregard of the Act.”106  

Thus, the State’s Open Meetings Act claim regarding Koyukuk does not warrant 

the preliminary injunctive relief that the State seeks.107  

b.  Title VIII of ANILCA 

The State contends that Defendants violated ANILCA on three grounds: 

First, by adopting a regulation that authorizes the FSB to open hunts; second, by 

authorizing a hunt exclusively for tribal members; and third, by infringing on the 

State’s constitutionally-mandated responsibility to manage wildlife.  The Court will 

address each ground in turn.   

105 McChesney v. Petersen, 275 F. Supp. 3d 1123, 1138–39 (D. Nebraska 2016).  

106 Braniff Master Exec. Council of Air Line Pilots Ass’n Int’l v. Civil Aeronautics Bd., 693 F.2d 
220, 226 (D.C. Cir .1982). 

107 Notably, the State only asks for an order prohibiting Defendants from “delegating broad 
authority to in-season managers without complying with the federal Open Meetings Act.”  Docket 
4 at 1.  However, as discussed, the Court finds that the State’s challenge to the April 9, 2020 
delegation of authority to the local managers is untimely.   
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First, the State points to Sections 815 and 816 of ANILCA, and maintains 

that those sections only authorize the FSB to close or restrict hunting and that 

ANILCA “d[oes] not authorize opening a hunt . . . .”108  The State contends that in 

promulgating its emergency special action regulation, 50 C.F.R. § 100.19, the FSB 

“adopted a regulation improperly granting itself the authority to open public lands” 

and maintains that the FSB’s regulatory power in this regard is limited to opening 

a hunt that was previously closed.109   

Defendants respond that ANILCA created a federal statutory scheme that 

mandates that “‘the taking on public lands of fish and wildlife for nonwasteful 

subsistence uses shall be accorded priority.’”110  They contend that the “duty to 

administer these directives resides with the Secretary of the Interior,” and, 

108 Docket 4-1 at 12.   Section 815 of ANILCA provides, in relevant part, that:  

Nothing in this title shall be construed as . . . authorizing a restriction on the taking of fish 
and wildlife for nonsubsistence uses on the public lands (other than national parks and 
park monuments) unless necessary for the conservation of healthy populations of fish and 
wildlife, for the reasons set forth in section 816 [16 U.S.C. § 3126], to continue subsistence 
uses of such populations, or pursuant to other applicable law . . . .  16 U.S.C. § 3125.   

Section 816, in turn, provides that “[n]othing in this title is intended to enlarge or diminish the 
authority of the Secretary to designate areas where, and establish periods when, no taking of 
fish and wildlife shall be permitted on the public lands for reasons of public safety, administration, 
or to assure the continued viability of a particular fish or wildlife population.”  16 U.S.C. § 3126.  
It further provides that “[i]f the Secretary determines that an emergency situation exists and that 
extraordinary measures must be taken for public safety or to assure the continued viability of a 
particular fish or wildlife population, the Secretary may immediately close public lands . . . to the 
subsistence uses of such population . . .”  16 U.S.C. § 3126(b).  However, an emergency closure 
may not extend longer than sixty days without notice and a public hearing.  Id. 

109 Docket 4-1 at 14 & n.50 (emphasis in original).  

110 Docket 15 at 15 (emphasis added) (citing John v. United States, 247 F.3d 1032, 1036 (9th Cir. 
2001), then quoting 16 U.S.C. § 3114).  
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moreover, that the FSB’s interpretation of ANILCA is entitled to deference.111  

Defendants maintain that ANILCA’s “affirmative command” to accord priority to 

subsistence uses simply “cannot be reconciled” with the State’s position that 

ANILCA does not authorize the FSB to open a hunt,  adding that the State’s 

reliance on Section 815 of ANILCA is erroneous because it is a “Limitation and 

savings clause.”112  Defendants contend that the case law “reflects the practical 

reality that the Board regularly creates, modifies, or imposes conditions on 

subsistence hunting opportunity,” and that the FSB has faced past legal challenges 

when it failed to open hunts.113  Defendants add that the FSB’s regulations 

“eliminate any doubt” as to whether the FSB has the power to authorize the Kake 

hunt, citing the provision in 50 C.F.R. § 100.19 that the FSB “may immediately 

open or close public lands for the taking of fish and wildlife” in an emergency 

111 Docket 15 at 15 (citing Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1191–92 
(9th Cir. 2000) and United States v. Alexander, 938 F.2d 942, 946 n.6 (9th Cir. 1991)). 

112 Docket 15 at 15–16.  

113 Docket 15 at 16 (citing Ninilchik, 227 F.3d at 1195 and Native Vill. of Quinhagak v. United 
States, 35 F.3d 388, 389 (9th Cir. 1994)).  Neither of these cases directly implicates the FSB’s 
statutory authority to open a hunt.  In Quinhagak, the plaintiffs challenged the FSB’s failure to 
“assert jurisdiction to allow subsistence . . . fishing in the navigable portions of” rivers and thus 
the case implicated questions of reserved water rights.  35 F.3d at 391.  In Ninilchik, the “crux of 
[the plaintiff’s] appeal [was] whether the Federal Subsistence Board’s decision to impose . . . [an] 
antler restriction on subsistence hunters” contravened the priority requirements of ANILCA.  227 
F.3d at 1193.  The plaintiff also challenged as insufficient the FSB’s reservation of certain days 
of a hunt to subsistence users only.  Id. at 1195–96.  Notably, although it was not at issue in the 
case, the court mentioned in passing that “the Board . . . authorized a harvest season running 
from August 10, 1995 through September 20, 1995, with the first ten days being reserved for 
subsistence hunts.”  Id. at 1190.    
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situation.114  Defendants also contend that the State is time-barred from 

challenging this regulation.115   

The State disputes Defendants’ contention that it is time-barred from 

challenging 50 C.F.R. § 100.19, maintaining that “a challenge to the application of 

a regulation is measured from the time the regulation is applied.”116  And the State 

“strongly objects to the application of 50 C.F.R. § 100.19 to open an emergency 

COVID hunting or fishing opportunity.”117 

In ANILCA, Congress expressly authorized the Secretary to “prescribe such 

regulations as are necessary and appropriate to carry out his responsibilities under 

this title.”118  The Secretaries of the Interior and of Agriculture established the FSB 

and delegated to it their statutory authority to issue regulations for the management 

of subsistence taking and uses of fish and wildlife on public lands.119  Among the 

regulations issued by the FSB is 50 C.F.R. § 100.19, which expressly authorizes 

114 Docket 15 at 16–17 (citing 50 C.F.R. § 100.19(a)).  

115 Docket 15 at 17 (“Plaintiff was certainly aware of the relevant change to the regulation in 2010, 
but did not object to [it] . . . Plaintiff has been aware of the exercise of this authority by the Board 
since at least 2012.”).  

116 Docket 22 at 10 (citing Wind River Mining Corp. v. United States, 946 F.2d 710, 716 (9th Cir. 
1991)). 

117 Docket 22 at 10–11.  

118 16 U.S.C. § 3124.   

119 See Alaska v. Fed. Subsistence Bd., 544 F.3d 1089, 1092 & n.1 (9th Cir. 2008); see also 50 
C.F.R. § 100.1 and 50 C.F.R. § 100.10(a) (“The Secretary of the Interior and Secretary of 
Agriculture hereby establish a Federal Subsistence Board, and assign it responsibility for 
administering the subsistence taking and uses of fish and wildlife on public lands, and the related 
promulgation and signature authority . . . .”).  
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the FSB to “open . . . public lands for the taking of fish and wildlife” for “public safety 

reasons.”120  The question for the Court is whether this regulation—to the extent it 

is relied upon to open public lands for emergency COVID-19-related hunts—

exceeds the FSB’s statutory authority and violates ANILCA.   

As an initial matter, the Court agrees with the State that its as-applied 

challenge to the regulation is not time-barred.121  In the Ninth Circuit, “[i]f . . . a 

challenger contests the substance of an agency decision as exceeding 

constitutional or statutory authority, the challenger may do so later than six years 

following the decision by filing a complaint for review of an adverse application of 

the decision to the particular challenger.”122  Here, the State challenges the FSB’s 

recent use of the regulation to open emergency COVID-19-related hunts as 

exceeding its statutory authority, and thus, the claims were brought well within the 

six-year limit.123   

The Court turns next to the regulation itself, and whether it exceeds the 

FSB’s authority under ANILCA; in doing so, the Court accords “deference to an 

120 50 C.F.R. § 100.19(a).  

121 Although Defendants do not specify the applicable statute of limitations, civil actions against 
the United States must be commenced within six years of when the right of action first accrues.  
See 28 U.S.C. § 2401.  

122 Wind River Mining Corp. v. United States, 946 F.2d 710, 715 (9th Cir. 1991); see also Lord v. 
Babbitt, 991 F. Supp. 1150, 1159 (D. Alaska 1997) (“The Ninth Circuit Court of Appeals addressed 
the issue of when this statute of limitations commences to run with respect to federal regulations 
in Wind River . . . .”).   

123 The State has not taken issue with the regulation when it was relied upon to authorize the 
FSB to reopen hunts that it had previously closed.   Docket 4-1 at 14 n.50. 
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agency’s interpretation of a statute it administers.”124  “Congress delegated to the 

Secretary of the Interior the broad authority to ‘prescribe such regulations as are 

necessary and appropriate to carry out his responsibilities under [ANILCA]’” and 

the Court is “thus prohibited from substituting [its] ‘own construction of a statutory 

provision for a reasonable interpretation made by the administrator of an 

agency.’”125  Indeed, the Ninth Circuit has deferred to an agency’s interpretation of 

ANILCA on several occasions.126  Because ANILCA does not explicitly state that  

the FSB has the authority to open a hunt, the Court will defer to the FSB’s 

interpretation “as long as it reflects ‘a permissible construction of the statute.’”127  

The Court “need not conclude that the agency construction was the only one it 

permissibly could have adopted to uphold the construction, or even the reading the 

124 Ninilchik, 227 F.3d at 1191 (giving judicial deference to the FSB’s interpretation of 16 U.S.C. 
§ 3114).   

125 Id. (quoting Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
844 (1984)).  

126 See id. (“We have, in fact, on at least two prior occasions deferred to the Secretary of the 
Interior’s interpretation of ANILCA.”) (citing Alaska v. Babbitt, 72 F.3d 698 (9th Cir. 1995) and 
Native Village of Quinhagak v. United States, 35 F.3d 388 (9th Cir. 1994)).  In Ninilchik, the Ninth 
Circuit reasoned that “[d]eference to a federal agency’s interpretation of a statute is based in part 
on the expertise it possesses in implementing federal policy in the general subject area.  While 
Alaska has a long history of managing large wilderness areas, it lacks the expertise in 
implementing federal laws and policies and the nationwide perspective characteristic of a federal 
agency.”  227 F.3d 1186, 1192 (9th Cir. 2000) (quoting Kenaitze Indian Tribe v. Alaska, 860 F.2d 
312, 316 (9th Cir. 1988)). 

127 John v. United States, 720 F.3d 1214, 1228 (9th Cir. 2013) (“We generally agree with the 
district court that Chevron deference applies to questions of ANILCA’s interpretation in this case, 
where ANILCA is ambiguous as to the answer.”).  
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court would have reached if the question initially had arisen in a judicial 

proceeding.”128   

The FSB contends that Section 804 of ANILCA is an affirmative command 

to accord priority to subsistence uses and gives the FSB broad authority to 

implement that command, including the authority to adopt 50 C.F.R. § 100.19.  To 

evaluate the FSB’s interpretation of Section 804, the Court “begin[s] with the 

language of the provision and read[s] it in reference to the other parts of 

ANILCA.”129  Section 804 expressly provides that “the taking on public lands of fish 

and wildlife for nonwasteful subsistence uses shall be accorded priority over the 

taking on such lands of fish and wildlife for other purposes.”130  This reflects one of 

ANILCA’s key priorities, as stated elsewhere in Title VIII: “the purpose of this title 

is to provide the opportunity for rural residents engaged in a subsistence way of 

life to do so.”131  This priority for subsistence uses reflects Congress’s view that 

“the continuation of the opportunity for subsistence uses by rural residents of 

Alaska, including both Natives and non-Natives, on the public lands . . . is essential 

to Native physical, economic, traditional, and cultural existence and to non-Native 

128 Chevron, 467 U.S. at 843 n.11.  

129 Ninilchik, 227 F.3d at 1192 (“As a matter of related principle, we decline to read the priority 
Congress granted to subsistence uses in § 3114 in a manner inconsistent with the policies of 
other provisions of ANILCA.”).  

130 16 U.S.C. § 3114. 

131 16 U.S.C. § 3112(1).  
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physical, economic, traditional, and social existence.”132  These provisions must 

be read with reference, as well, to Congress’s express authorization to “prescribe 

such regulations as are necessary and appropriate to carry out [the Secretary’s] 

responsibilities under this title.”133   

Based on the language of Section 804 as well as Congress’s stated goals, 

the Court concludes that ANILCA’s priority for subsistence uses aims, among other 

things, to ensure the physical well-being of rural residents of Alaska.  Given 

Congress’s express authorization to promulgate regulations to further ANILCA’s 

goals, the Court concludes that the FSB’s interpretation of Section 804 as 

authorizing a regulation to  open emergency hunts due to public safety concerns 

is reasonable.  Moreover, there are no provisions in ANILCA prohibiting the FSB 

from opening a hunt or otherwise indicating that it does not have the authority to 

do so;  indeed, the State does not contend as much.  Instead, the State maintains 

that the FSB erred in relying on Sections 815 and 816 of ANILCA to open a hunt.  

Defendants deny relying on either provision.134  Section 815 addresses limitations 

on the FSB’s ability to restrict nonsubsistence uses, among other things, and 

Section 816 addresses its authority to enact closures.  Neither of these provisions 

132 16 U.S.C. § 3111.  

133 16 U.S.C. § 3124.   

134 Docket 15 at 15–16.  
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is relevant to the issue of whether the FSB has the authority to open a hunt, and, 

importantly, neither renders the FSB’s interpretation of Section 804 unreasonable.   

In light of the deference due the agency’s interpretation, the Court finds that 

the State has not shown either that it is likely to succeed on the merits, or raised 

serious question as to the merits of its claim that the FSB exceeded its authority 

and violated ANILCA by promulgating a regulation that allows it to open emergency 

hunts for public safety reasons.   

Second, the State contends that even if the FSB had the authority to open 

a hunt, it violated ANILCA—which provides for continued subsistence hunting for 

both Alaska Natives and non-Natives—by authorizing a hunt near Kake “only for 

tribal members” of the OVK.135  Defendants respond that the State has not 

established why the FSB could not authorize community harvest only for tribal 

members of the OVK, noting that the FSB has previously accepted proposals from 

tribal organizations for management of harvest opportunities, and that the State 

itself recognizes community harvests where designated hunters harvest the 

resource on behalf of a group.136  The State replies that the FSB cannot justify its 

135 Docket 4-1 at 14; Docket 22 at 9 (“Nothing in ANILCA authorizes a hunt only for native or non-
native, residents.”). 

136 Docket 15 at 17–18 (citing Ninilchik Traditional Council v. Towarak, Case No. 3:15-cv-0205 
JWS, 2016 WL 1559122, at *2 (D. Alaska 2016), and ADF&G’s Copper Basin Caribou 
Community Subsistence Harvest Permit at http://www.adfg.alaska.gov/static/license/ 
huntlicense/pdfs/csh_caribou_2020_2021.pdf at 4.  In Towarak, the Ninilchik Tribal Council 
submitted two proposed regulations that would authorize the residents of Ninilchik to operate two 
community subsistence nets.  2016 WL 1559122, at *2.  The Copper Basin permit specifies that 
the program “allows a community or group to designate members (from within the group) who 
may possess particular expertise in hunting to harvest wildlife resources on behalf of the 
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discrimination between Native and non-Native rural residents by contending that it 

does so regularly.137  It adds that the delegation of authority in the Copper Valley 

permit is “not at all the same,” noting that any group of a certain size was eligible 

to participate in the hunt, and that eligibility was not limited to tribal members.138  

The State contends that here, there is “no evidence as to whether the hunters or 

recipients were native or non-native,” emphasizing that the FSB had relinquished 

its oversight of the hunt.139  The State discounts the “post-hoc email exchange” 

with Mr. Jackson confirming the harvest was shared with the whole community, 

stressing that the “permit, on its face, limited participation solely to tribal members” 

in violation of ANILCA.140 

The Court is not persuaded that the permit authorizing the Kake hunt “on its 

face” limits participation solely to tribal members.  The permit “authorizes a Kake 

community harvest” and specifies that “[p]articipation in the season is limited to 

Federally qualified subsistence users selected by the Organized Village of 

Kake.”141  The FSB defines “federally qualified subsistence users” as “rural 

residents who have been determined to have customary and traditional use” of 

members of the community or group.”).  

137 Docket 22 at 9 (citing Docket 15 at 17).  

138 Docket 22 at 8.  

139 Docket 22 at 9–10.  

140 Docket 22 at 10.  

141 Docket 4-3 at 46.  
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wildlife within a specified area as determined by 50 C.F.R. § 100.24.142  It is not 

evident on the existing record that the permit was limited to tribal members only; 

thus, the Court finds that the State has not demonstrated either a likelihood of 

success or serious questions going to the merits of its claim that Defendants 

violated ANILCA in issuing a permit for a hunt exclusively for tribal members.  

Third, the State contends that the FSB violated ANILCA by infringing on the 

State’s authority to manage wildlife and hunting, which it maintains was preserved 

for the State by the following provision of ANILCA: “Nothing in this Act is intended 

to enlarge or diminish the responsibility and authority of the State of Alaska for 

management of fish and wildlife on the public lands except as may be provided in 

title VIII of this Act, or to amend the Alaska constitution.”143  Defendants respond 

that the State has failed to establish that the Kake hunt infringed on the State’s 

authority or had any effect on the State’s management of wildlife in the region.  

Defendants add that, in any event, ANILCA is not concerned with the “collateral 

effect” that a regulation “might cause a separate regulatory body.”144   

The State correctly notes that ANILCA preserves the State’s authority to 

manage fish and wildlife other than as provided by Title VIII of ANILCA.  However, 

142 Docket 24-2 at 1.  See also Docket 21-2  at 3 (Sealaska Amicus Curiae Motion) 
(“[P]articipation was ‘limited to Federally qualified subsistence users’ . . . a term that included any 
person, Native or non-Native, who met the requisite rural residency requirements.”). 

143 Docket 4-1 at 14; 16 U.S.C. § 3202(a).  

144 Docket 15 at 18 (citing Alaska v. Fed. Subsistence Bd., 544 F.3d 1089, 1100 (9th Cir. 2008)).  
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as discussed above, the Court finds reasonable the FSB’s interpretation of Title 

VIII as authorizing it to open emergency hunts.  As such, the FSB did not unlawfully 

infringe on the State’s authority to manage fish and wildlife on public lands, but 

acted as authorized by Title VIII.  The Court finds that the State has not 

demonstrated either a likelihood of success or serious questions going to the 

merits of its claim that Defendants violated ANILCA by infringing on the State’s 

authority to manage wildlife and hunting.  

b.  Arbitrary and Capricious   

The State contends that the FSB’s “decision to open a 60-day hunt for deer 

and moose to Kake tribal residents is arbitrary, capricious, and not in accordance 

with law.”145  First, the State contends that even if the FSB were authorized to open 

hunts, its decision to authorize the Kake hunt was contrary to the FSB’s own 

guidelines.146  Specifically, it contends that there is “no evidence that anyone at 

[ADF&G] was contacted,” as required by the guidelines, and there was no 

confirmation by the Mass Care Group of a food security issue.147  Second, the 

State contends that the evidence considered by the FSB at the June 22, 2020 

meeting did not support its decision:  there was no evidence of food shipment 

issues or COVID-19-related ferry delay and there was evidence that meat and 

145 Docket 4-1 at 15.  

146 Docket 4-1 at 15.  

147 Docket 22 at 5.  
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supplies were available in Kake and that the community was benefiting from fishing 

season.148  The State adds that even if there had been a food security issue in 

April—when the OVK first requested an emergency hunt—there certainly was not 

one in June, when the FSB authorized the hunt.149  Separately, the State contends 

that the FSB’s delegation of the authority to the OVK to select the hunters is invalid 

because ANILCA does not authorize the FSB to delegate outside a federal 

agency.150   

Defendants respond that the State cannot bring a standalone APA claim, 

and that an arbitrary and capricious review “may not be conducted under the APA 

independent of another statute.”151  They do not otherwise respond to the State’s 

APA arguments.  However, because the State challenges the FSB’s decision with 

reference to ANILCA, the Court concludes that it did not bring “standalone” APA 

claims.  Thus, the Court turns to the State’s contention that the FSB’s decisions 

were arbitrary, capricious, or otherwise not in accordance with law.   

The Ninth Circuit has explained: 

‘[An] agency rule would be arbitrary and capricious if the agency has 
relied on factors which Congress has not intended it to consider, 
entirely failed to consider an important aspect of the problem, offered 

148 Docket 22 at 5.  

149 Docket 22 at 4.  

150 Docket 4-1 at 15 (citing U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 565 (D.C. Cir. 2004)); 
Docket 22 at 7. 

151 Docket 15 at 18–19 (citing Califano v. Sanders, 430 U.S. 99, 107 (1977) and Or. Nat. Res. 
Council v. Thomas, 92 F.3d 792, 798 (9th Cir. 1996)).  
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an explanation for its decision that runs counter to the evidence before 
the agency, or is so implausible that it could not be ascribed to a 
difference in view or the product of agency expertise.’152 
 
The State contends that the FSB’s decision to authorize the Kake hunt was 

contrary to its own guidelines.  There are two sources of “guidelines” in the record: 

the OSM Memorandum and the Delegation Letters.  The OSM Memorandum 

predates the Delegation Letters.153  It provides “key points . . . [that] bear emphasis” 

including that no action will be taken by the FSB or the delegates (1) if the 

requested hunting or fishing opportunity “threatens the viability of the resource,” 

(2) if there is an “absence of a demonstrable and imminent threat to public safety,” 

(3) prior to consultation with the ADF&G, or (4) prior to confirmation of need by the 

Mass Care Group.154  The Delegation Letters reiterate these considerations, 

stating that the delegation authority “only applies to requests related to food 

security and may be exercised only for reasons of public safety, and when doing 

so will not threaten the continued viability of the wildlife resource.”155  The letter 

specifies that the delegate “will consult with the State of Alaska Unified Command 

Mass Care Group prior to implementing any emergency special action,” and that if 

152 Ctr. for Biological Diversity v. Zinke, 900 F.3d 1053, 1067 (9th Cir. 2018) (alteration in original) 
(quoting Greater Yellowstone Coal., Inc. v. Servheen, 665 F.3d 1015, 1023 (9th Cir. 2011)).   

153 Docket 4-3 at 4 (“While the Board has approved the concept of issuing these COVID-19-
related delegation letters, it has not issued any such letters to date.”).  

154 Docket 4-3 at 4.  

155 See, e.g., Docket 4-3 at 22 (emphasis in original).  
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the Mass Care Group “does not confirm the need for this special action” the 

delegate is to defer the action to the FSB.156 

 Because the Mass Care Group was unable to confirm the need for the Kake 

action, the district ranger deferred the Kake action to the FSB.157  The FSB 

considered and voted to adopt the special action request at its June 22, 2020 

meeting.158  The record shows that the FSB adopted the emergency season “for 

reasons of public safety related to food security concerns in Kake.”159  In adopting 

the request, the FSB considered that there were no conservation concerns, that 

the action would not affect regular State or Federal hunts, and considered 

evidence presented by the President of the OVK that “ferry service had been 

disrupted, that store bought meat was extremely expensive and of questionable 

quality, and that there was a need for supply of healthy food to help” the 

community.160  The FSB considered the Mass Care Group’s representation that 

there were no food supply issues, and several  members of the FSB expressly 

stated that “they disagreed with the Mass Care Group’s conclusion” in light of the 

evidence from the OVK’s President.161 

156 See, e.g. Docket 4-3 at 24 (emphasis in original).  

157 Docket 4-3 at 38.  

158 Docket 4-3 at 39.  

159 Docket 4-3 at 47. 

160 Docket 15-2 at 2–3, ¶ 10. 

161 Docket 15-2 at 3, ¶ 11. 
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 Based on the foregoing, the Court finds that the record contained ample 

evidence that supported and was rationally connected to the FSB’s decision to 

approve the emergency special action in Kake for reasons of public safety related 

to food security concerns;162 the FSB considered relevant factors—conservation 

and public safety concerns—and articulated a satisfactory explanation for its 

decision.163  Although the State contends that the FSB violated its own guidelines 

by failing to coordinate with ADF&G, the record shows that the district ranger 

attempted to communicate with the State about the FSB’s intended special action, 

but the State did not respond.164  The State also contends that the FSB violated 

those same guidelines by overriding the Mass Care Group’s position that it could 

not confirm a food shortage or supply chain issue; however, the record clearly 

demonstrates that the FSB considered the Mass Care Group’s position but found 

it inconsistent with other evidence presented at the meeting.165  

162 Docket 4-3 at 47 (“The Board supported this emergency season for reasons of public safety 
related to food security concerns in Kake due to intermittent and unreliable food deliveries 
caused by the COVID-19 pandemic and limited ferry service.”). 

163 These are the relevant factors under the FSB’s emergency special actions regulations as well 
as under applicable provisions of ANILCA. See 50 C.F.R. § 100.19 (“In an emergency situation . 
. . for public safety reasons, the Board may immediately open or close public lands for the taking 
of fish and wildlife for subsistence uses”); 16 U.S.C. § 3114 (priority given to subsistence use, 
with restrictions where necessary for conservation).  

164 See, e.g., Docket 4-3 at 3, ¶ 6 (“ADF&G received only informal inquiries from the Petersburg 
District Ranger”); Docket 4-3 at 38 (“Concurrence with the proposed action was requested of 
ADF&G on June 4, 2020” with “no[] official response” as of June 12, 2020).  

165 Although an agency’s internal guidelines do not carry the same weight as published rules or 
regulations, the Supreme Court has held that an agency’s failure to comply with its internal rules 
is arbitrary and capricious “[w]here the rights of individuals are affected” because “it is incumbent 
upon agencies to follow their own procedures . . . even where the internal procedures are 
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Based on this record of decision making, the Court finds that the State has 

not demonstrated either a likelihood of success or serious questions going to the 

merits of its claim that the FSB’s decision to approve the Kake hunt for public safety 

reasons was arbitrary, capricious, or contrary to law. 

The Court next considers the State’s contention that the FSB’s decision to 

delegate to the OVK the selection of participants in the Kake community hunt was 

arbitrary, capricious, and contrary to law.  The State relies on United States 

Telecom Association v. FCC, which held unlawful the FCC’s subdelegation of its 

authority to state commissions on the basis that the “case law strongly suggests 

that subdelegations to outside parties are assumed to be improper absent an 

affirmative showing of congressional authorization.”166  The District of Columbia 

Circuit reasoned that “when an agency delegates power to outside parties, lines of 

possibly more rigorous than otherwise would be required.”  Morton v. Ruiz, 415 U.S. 199, 235 
(1974).  See also Aracely R. v. Nielsen, 319 F. Supp. 3d 110 (D.D.C. 2018) (“[A]gency actions 
may be arbitrary and capricious where they do not comply with binding internal policies governing 
the rights of individuals.” ).  But see Am. Farm. Lines v. Black all Freight Serv., 397 U.S. 532, 
538–39 (1970) (holding that the agency “is entitled to a measure of discretion in administering 
its own procedural rules” relying on the “general principle that ‘it is always within the discretion 
of . . . an administrative agency to relax or modify its procedural rules adopted for the orderly 
transaction of business before it’”).  

In the instant case, the Court does not find that the FSB failed to comply with its own guidelines, 
which only required it to wait to act until it had “confirmation of need with the . . . Mass Care 
group.”  Docket 4-3 at 4.  The FSB did not act prior to receiving and considering the Mass Gare 
Group’s position; it simply did not agree with its conclusion.  The Letters of Delegation, which 
also reflect internal guidelines, clearly contemplate overriding the Mass Care Group’s findings 
because the letters instruct the delegates to defer the case for the FSB’s consideration in the 
absence of confirmation of need.  Moreover, the Court finds that it would not be rational for the 
FSB to ignore evidence of food security issues where they exist and decline to act based solely 
on the Mass Care Group’s position.  

166 359 F.3d 554, 565 (D.C. Cir. 2012).  
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accountability may blur” and there is an increased “risk that these parties will not 

share the agency’s ‘national vision and perspective’ and thus may pursue goals 

inconsistent with those of the agency and the underlying statutory scheme.”167 

However, the Ninth Circuit has specified that “[s]ubdelegation of 

administrative authority to a sovereign entity is not per se improper,” adding that 

such subdelegation need not “rest on express statutory authority.”168  The Ninth 

Circuit reasoned that “tribes are unique aggregations possessing attributes of 

sovereignty over both their members and their territory” and “possessing ‘the 

power of regulating their internal and social relations . . . .”169 

The Court finds that the FSB’s subdelegation to the OVK of the authority to 

select the participants of the hunt does not implicate the concerns at issue in United 

States Telecom Association; there is no reason to expect that the OVK will select 

participants in a manner that is inconsistent with the goals of the FSB or ANILCA’s 

mandate.  The OVK is a federally recognized Indian Tribe with powers of self-

governance and jurisdiction over its tribal citizens and subsistence resources are 

a “foundational piece of the cultural fabric of Kake.”170  It brought this emergency 

167 Id. at 566 (citation omitted).  

168 S. Pac. Transp. Co. v. Watt, 700 F.2d 550, 556 (9th Cir. 1983); see also Assiniboine & Sioux 
Tribes of Ft. Peck Indian Reservation v. Bd. of Oil & Gas Conservation, 792 F.2d 782, 795 (9th 
Cir. 1986) (collecting cases indicating federal government could subdelegate to tribe).  

169 Southern Pacific Transp. Co. v. Watt, 700 F.2d 550, 556 (9th Cir. 1983) (quoting United States 
v. Mazurie, 419 U.S. 544, 557 (1975)).  

170 Docket 20-2 at 1, ¶ 3; Docket 20-2 at 2, ¶ 12; Docket 20-1 at 8.  
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request to the FSB “[t]o aid needy members and protect the general Welfare and 

security of the Village.”171  Moreover, the delegation of authority at issue here is 

minor, implicating only who participates in the hunt.  To the extent that the State is 

concerned with the distribution of the harvest among members of the community, 

that would be a concern even if the local land manager had selected the hunt 

participants and is not inherent to this particular delegation of authority.172  

Based on the foregoing, the Court finds that the State has not demonstrated 

either a likelihood of success or serious questions going to the merits of its claim 

that the FSB’s delegation of authority to select the members of the community 

harvest to the OVK was arbitrary, capricious, or contrary to law.     

iii. The Likelihood of Irreparable Harm 

The first factor in the preliminary injunction analysis—the likelihood of 

success on the merits—is the most important.173  The Ninth Circuit has held that 

“[b]ecause it is a threshold inquiry, when ‘a plaintiff has failed to show the likelihood 

of success on the merits, we “need not consider the remaining three [Winter 

elements].”’”174  Nonetheless, the Court will briefly address irreparable harm.  The 

171 Docket 4-3 at 37.  

172 Moreover, the OVK has indicated that it distributed the harvest among the community, to both 
tribal and nontribal residents.  Docket 20-2 at 6, ¶ 30.  

173 See Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (citing Aamer v. Obama, 742 
F.3d 1023, 1038 (D.C. Cir. 2014)).  

174 Id.  
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State “must establish that irreparable harm is likely, not just possible, in order to 

obtain a preliminary injunction.”175 

The State contends that the FSB’s authorization of a hunt near Kake 

“impairs the State’s ability to manage its fish and wildlife” by allowing “moose and 

deer to be taken out of season and in excess of established bag limits.”176  It 

maintains that wildlife population information is critical to its ability to fulfill its 

constitutional obligation to manage wildlife according to the sustained yield 

principle, and that the FSB’s actions “in secret meetings and without providing 

harvest information to the State, cause irreparable harm” to those obligations.177  

Specifically, the State contends that it relies on information from hunters to 

determine herd composition, and that the OSM had refused to share with the State 

information, including “hunter[] name, moose jaw, moose antler photos, number of 

brow tines, and antler points for moose.”178  It adds that when the FSB conducts 

unannounced meetings, the State and its residents are unable to participate in the 

deliberations, and concludes that the harm from the actions taken at those 

meetings is irreparable and warrants injunctive relief.179 

175 Alliance For The Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011).  

176 Docket 4-1 at 15.  

177 Docket 4-1 at 16.  

178 Docket 4-1 at 16 (quoting Decl. Ryan Scott at ¶ 3).  

179 Docket 4-1 at 17.  
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Defendants respond that the State was provided with customary harvest 

data, but that some of its requests were “unprecedented” and that Defendants 

were, at least initially, unable to fulfill them.180  Defendants add that these concerns 

“do not implicate imminent injury, but one past hunt” and are not “connected to the 

particularized conduct at issue . . . .”181 

In its reply brief, the State acknowledges that Defendants ultimately provided 

all the requested information but disputes that its requests were unusual.182  The 

State expresses concern that the FSB may withhold information in the event of 

future authorized hunts.183 

The Court concludes that the State has not  shown a likelihood of irreparable 

harm.  First, to conclude that any change to the number of moose or deer 

harvested in a given season irreparably harms the State’s ability to manage 

hunting and wildlife would produce an irrational result.  If that were true, any action 

taken by the FSB to fulfill its role in administering the subsistence taking and uses 

of fish and wildlife on public lands would irreparably harm the State.184  Second, 

180 Docket 15 at 19 (citing Dec. Theodore Matuskowitz at ¶¶ 3–9).  

181 Docket 15 at 20.  

182 Docket 22 at 11–12 (The State contends the information is “routinely requested for all antler-
restricted State moose hunts in Southeast Alaska.”). 

183 Docket 22 at 12.  

184 See 50 C.F.R. §100.10(a); see also Defenders of Wildlife v. Salazar, 812 F. Supp. 2d 1205, 
1209 (D. Mont. 2009) (finding no likelihood of irreparable harm due to scheduled wolf hunts 
because if taking of listed species were irreparable harm “operative provisions of other 
environmental laws” would be rendered “useless”). 
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the State has not presented evidence that it will suffer harm to its duties to manage 

wildlife in the absence of a preliminary injunction; “[a]llegations of irreparable harm 

must be supported with actual evidence, and not merely conclusory statements or 

unsupported allegations.”185  Although the State contends that it relies on 

information from hunters for wildlife management in the dense canopy around 

Kake, it did not explain how a lack of “hunters name, moose jaw, moose antler 

photos, number of brow tines and antler points for moose” would harm its ability to 

do so or why the information initially provided was insufficient.186   

Finally, the State predicts that, absent a preliminary injunction, “other COVID 

hunts may be authorized” in “closed meetings with no public awareness or 

involvement.”  Yet the Court is only aware of a single emergency hunt authorized 

by the FSB—the Kake hunt—and that was authorized at a public meeting.   

In sum, the State has not demonstrated that it will likely be irreparably 

harmed in the absence of a preliminary injunction. 

// 

// 

// 

// 

185 Nevada v. United States, 364 F. Supp. 3d 1146, 1151 (D. Nev. 2019) (citing Caribbean Marine 
Servs. Co. v. Baldrige, 844 F.2d 668, 674–75 (9th Cir. 1988)).  In light of the foregoing, the Court 
does not address the final two factors for preliminary injunctive relief. See id.  

186 Docket 4-1 at 16.  
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CONCLUSION 

In light of the foregoing, the State’s motion for a preliminary injunction 

regarding COVID-19 emergency hunts at Docket 4 is DENIED.  

DATED this 18th day of November, 2020 at Anchorage, Alaska. 

/s/ Sharon L. Gleason  
UNITED STATES DISTRICT JUDGE 
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