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INTRODUCTION 

 This Appeal addresses the district court’s dismissal of a verified complaint 

filed by the Tule Lake Committee (“Committee”) for lack of federal subject matter 

jurisdiction. The complaint below which stated two federal causes of action against 

the Federal Aviation Administration (“FAA”) and numerous claims arising under 

state law against the City of Tulelake, the City Council of the City of Tulelake 

(collectively referred to as the “City”), the Modoc Nation and individual members 

of the Modoc Nation’s Tribal Council, has as its principal target the Tulelake 

Municipal Airport (“Airport”).  

The City acquired the Airport property in 1951 pursuant to a federal land 

patent (“1951 Patent”). From 1951 until 2018, the City owned the Airport in fee 

simple but subject to a reversionary interest in the United States should the Airport 

property ever cease to be used for airport purposes. The Airport is subject to 

regulation by the FAA.  

 In 2018, the City sold the Airport to the Modoc Nation. Before the sale, the 

City and the Modoc Nation requested the FAA’s consent to the sale. The FAA 

responded to the City and the Modoc Nation that the FAA had no objection to the 

sale.  

The Committee, which claims no legal interest in the Airport property, and 

never has, brought the action below alleging that the FAA’s failure to object to the 
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Airport sale violated the National Historic Preservation Act and the 1951 Patent. 

The object of the Committee’s suit below was to dispossess the Modoc Nation of 

the Tulelake Municipal Airport (“Airport”), as to which it is the record owner. The 

case below represents the second federal suit1 the Committee has brought with the 

ultimate goal of shuttering the Tulelake Municipal Airport with the hope that the 

airport grounds might one day be converted into a monument or memorial to the 

Tule Lake Segregation Center, which for approximately four (4) years occupied 

portions of the Airport property.  

The Committee’s claim that the case below raises a federal question is built 

on jurisdictional sophistry and perversion of the record, including the Committee’s 

own statements and arguments.  For example, although the Committee’s complaint 

below did not contain a claim for declaratory relief under either state or federal 

law, the Committee now claims it did. Similarly, in complete indifference to the 

record, in its Brief for the Appellant, the Committee – for the first time – asserts 

that its claim arises under and seeks to enforce the Federal Airport Act of 1946 

(“Airport Act”) (Brief for the Appellant (“BA”) at 9-13.  

In sharp contrast to the claims, the Committee makes in this Appeal, when 

the district court pressed the Committee to identify a federal statute or basis for 

 
1 The first action was Tule Lake Committee v. City of Tulelake, et al., United States 

District Court for Eastern District of California, Case Number:  2:18-cv-02280-

KJM-DMC.   
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federal jurisdiction – other than the 1951 Patent – the Committee offered nothing. 

ER at 32-33. The Committee did not assert that it sought declaratory relief that 

implicated a substantial issue of federal law. Nor did it assert that its claim arose 

under the Airport Act. Instead, in response to the district court’s jurisdictional 

inquiry, the Committee asserted that the 1951 Patent – not the Airport Act – 

provided the basis for federal question jurisdiction. ER at 32. Moreover, when the 

district court continued to press the Committee to clarify its claim, the Committee 

responded, “the claim based on the land patent is against not only the FAA but the 

parties to the transfer because the allegation is that the transfer violated the land 

patent. ER at 33 (emphasis added.)    

But now, during this appeal, the Committee’s position shifts. Now, for the 

first time, the Committee claims that federal jurisdiction exists because the 

Committee seeks to enforce the Airport Act – a federal statute that the Committee 

admits does not provide a private right of action. BA at 10-13.  

From the outset of the dispute involving the Airport, the Committee has 

operated on the fringes. That was the reality in the proceedings below and it has 

continued in this Appeal. Irrespective, even if the Committee’s shifting and 

amorphous characterization of its claims are accepted, it remains that those claims 

do not give rise to federal question jurisdiction and that the Committee cannot 
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adequately establish standing under Article III to bring those claims. Consequently, 

the district court’s dismissal should be affirmed.  

JURISDICTIONAL STATEMENT 

The Committee asserted claims against the FAA under the National Historic 

Preservation Act and the Administrative Procedures Act and thus raised federal 

questions as to the FAA. Appellee’s Supplemental Excerpts of Record (“SER”) at 

16-17; ER at 76-78. The Committee’s complaint asserted no federal claims against 

the City or the Modoc Nation and thus raised no federal questions as to them. Id.  

In the Brief for Appellant, the Committee, for the first time, asserts that it 

pled a claim for a declaratory judgment under either the Declaratory Judgment Act, 

28 U.S.C. § 2201, or under California law pursuant to California Code of Civil 

Procedure § 1060 (“Section 1060”). BA at 13. The Committee contends that this 

Court has subject matter jurisdiction because its claims for declaratory relief either 

directly raise a federal question or presumably involve a state-law claim embedded 

with a substantial federal question. Id.  

Contrary to the Committee’s assertion, the Committee’s complaint below 

did not plead a cause of action under either the Declaratory Judgment Act or 

Section 1060. In fact, the Committee’s complaint below is devoid of any reference 

to either statute. Likewise, the Committee’s complaint does not contain a single 
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jurisdictional allegation supporting federal question jurisdiction over those 

unasserted claims.  

The City and the Modoc Nation contend that this Court lacks subject matter 

jurisdiction for three reasons. First, as addressed above, the Committee’s complaint 

does not assert a claim under either the Declaratory Judgment Act or Section 1060 

and does not contain necessary jurisdictional allegations to support such claims. 

Second, the Committee has not stated a bases for federal question jurisdiction.  

Third, this Court lacks jurisdiction because the Committee lacks standing under 

Article III, Section 2 of the United States Constitution and thus fails to meet its 

“case or controversy” requirement. The absence of Article III standings is 

addressed in the Argument portion of this brief. (pp. 21-29 below.)  

Appellees agree that this Court has jurisdiction over this appeal pursuant to 

28 U.S.C. § 1291 and that the Committee filed a timely notice of appeal from the 

district court’s final judgment. ER at 93.  

ISSUES PRESENTED 

1. Whether the district court had federal subject matter jurisdiction over 

claims for declaratory relief that were not pled in the Committee’s complaint.  

2. If the Committee’s complaint can be read to have pled a claim for 

declaratory relief under the Declaratory Judgment Act, whether the district court 

could have exercised jurisdiction over that claim when the Committee admits that 
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the underlying statute the Committee sought to enforce does not itself provide a 

private right of action.  

3. Whether the district court had federal subject matter jurisdiction over 

a state law claim for declaratory relief claiming to enforce a federal statute when 

the Committee admits that the federal statute does not provide a private cause of 

action.  

4. Whether the district court’s dismissal of the Committee’s complaint 

should be affirmed on alternative grounds, including pursuant to Federal Rule of 

Civil Procedure 12(b)(1), for lack of Article III standing and subject matter 

jurisdiction because the Committee cannot show an actual or redressable injury 

arising from the alleged unlawful sale of the Airport, and because the Committee 

does not have standing to enforce the terms and conditions of a federal land patent 

to which it was not a party. 

5. Whether the district court abused its discretion by declining to 

exercise supplemental jurisdiction over the Committee’s state-law claims after the 

district court dismissed all adequately pled federal claims for lack of subject matter 

jurisdiction.  
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STATEMENT OF THE CASE 

I. The Parties. 

The City of Tulelake is a general-law city. The City was incorporated on 

March 1, 1937. ER at 69. The City is located in Siskiyou County, California. Id. 

Defendant-Appellee, City Council of the City of Tulelake, is the elected legislative 

body for the City.  

The Modoc Nation is a federally recognized Indian tribe whose aboriginal 

lands are in Siskiyou and Modoc Counties, California. The Modoc Nation was 

forcibly removed from its aboriginal lands to Oklahoma and now has its 

headquarters in Miami, Oklahoma. ER at 69.  

The individual Defendants-Appellees, Bill G. Follis (now deceased), Judy 

Cobb (now deceased), Phil Follis, Jack Shadwick, and Romona Rosiere, were 

members of the Modoc Nation’s Elected Council – the Modoc Nation’s legislative 

body – at the time Modoc Nation purchased of the Airport which is at issue in this 

appeal. ER at 69.  

Appellant-Plaintiff Tule Lake Committee is a California non-profit 

corporation formed in 1981.  ER at 68.  The Committee’s claimed purposes are to: 

1) educate the general pubic about the use of World War II ear “segregation 

centers” to incarcerate individuals of Japanese ancestry, 2) to memorialize the role 

the Tule Lake Camp, and Segregation Center played in relation to the United  
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States internment practices during and immediately after World War II, and 3) to 

preserve the history and experiences of inmates of the Tule Lake Segregation 

Center and the impact imprisonment had on them and their descendants.  ER at 68.  

II. The Airport and the 1951 Patent 

The Airport, which is the focus of this dispute, is a municipal airport open to 

members of the public who use the Airport for aviation purposes. The City 

acquired the Airport in 1951 pursuant to a land patent issued by the United States 

Secretary of Interior on behalf of the United States. ER at 85. President Truman 

officially approved the 1951 Patent – patent number 1133552 – on December 21, 

1951. ER at 90.  

Subject to the reservation of mineral rights, vested and accrued water rights, 

rights to construct water, sewer, and other utility lines, and the right of ingress and 

egress to the United States for specific purposes, the 1951 Patent provides that the  

City shall have and hold the lands granted by 1951 Patent “together with all rights, 

privileges, immunities, and appurtenances of whatsoever nature, thereunto  
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belonging unto the City of Tulelake, State of California, and to its successors in 

function forever[.]” ER at 85-88.  By accepting the 1951 Patent, the City agreed to 

certain terms and conditions. First, the City agreed that if property conveyed by the 

1951 Patent “[were] not developed, or cease[d] to be used, for airport purposes” 

the property interest would automatically revert to the United States. ER at 89. 

Second, the City agreed that it would operate the airport “as a public airport upon 

fair and reasonable terms and without unjust discrimination.”  Id. Third, the City 

agreed that any sale by the City or any successor in function to the City, would “be 

made subject to all the covenants, conditions, and limitations contained” in the 

1951 Patent. Id. Finally, the City agreed that “in the event of a breach of any 

condition or covenant herein imposed, the Administrator of Civil Aeronautics, or 

his successor in function, may immediately enter and possess itself of title to the 

herein-conveyed lands for and on behalf of the United States of America[]” and 

that upon the demand of the Administrator of Civil Aeronautics, or his successor in 

function, the City would take all action necessary to transfer title of the property to 

the United States. Id.  

The 1951 Patent says nothing about enforcement by third parties. Id. Nor 

does the patent purport to reserve any rights to third parties other than those 

holding vested or accrued water rights. ER at 85-90.  
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The Committee does not dispute that the City, as it was obligated to do, 

developed the Airport. Likewise, the Committee does not dispute that the Airport 

has, since its development, remained continually operational.  

III. The City’s decision to sell the Airport 

In 2017, the City began considering selling the Airport. ER at 79. Thus, on 

November 7, 2017, the City held a regular city council meeting to discuss the 

possible transfer of the Airport. ER at 79-80. Over the next seven months, the 

Committee alleges that the City held at least six (6) regular or special city council 

meetings at which it discussed the possible sale of the Airport. ER at 80-81. During 

this time, despite being aware that it was not eligible to purchase the airport under 

the Airport Act or subsequent federal statutes, the Committee expressed its interest 

in purchasing the Airport (SER at 12) and ultimately submitted an offer to 

purchase the Airport for $40,000.00. (SER at 13).  

On July 31, 2018, in a duly noticed regular city council meeting, the City 

announced its decision to sell the Airport to the Modoc Nation. ER at 13. 

Representatives of the Committee attended and participated in the July 31, 2018, 

city council meeting and even requested to be placed on the agenda for the meeting 

to discuss their offer. SER at 13-14.  

Prior to completing the Airport conveyance, the City requested permission 

from the FAA to convey the Airport to the Modoc Nation. ER at 75. The Manager, 
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Airport Safety & Standards Branch, Western-Pacific Region, FAA, wrote the City 

informing it that the “FAA has reviewed the proposed Purchase Agreement to 

ensure it is consistent with the City’s federal agreement obligations.”  Id. The 

response concluded by informing the City that “the FAA has no objection to the 

Proposed Purchase Agreement of the Airport property from the City to the Tribe.”  

Id.  

As the Committee’s complaint insinuates, “nothing suggests that The FAA 

contemplates” any action against the City or the Modoc Nation under the terms of 

the 1951 Patent – including declaring a breach and seeking reverter – arising from 

the City’s conveyance of the Airport to the Modoc Nation. ER at 75. To date, the 

FAA has taken no such action.  

On September 13, 2018, the Modoc Nation became the record owner of the 

Airport. SER at 40.      

PROCEDURAL HISTORY OF THE CASE 

The Committee filed the complaint below – its second federal complaint 

challenging the sale of the Airport – on February 8, 2021. In its complaint, the 

Committee asserted six dimly identified causes of action: (1) National Historic 

Preservation Act and Administrative Procedures Act (SER at 16-17);  (2) 1951 

Land Patent and Administrative Procedures Act (ER at 76); (3) California Surplus 

Lands Act (ER at 78; SER at 19-20); (4) The Transfer Agreement Contravened 
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Public Policy (SER at 21-23);  (5) Ralph Brown Act (ER at 79-82); and (6) Race; 

National Origin; Petition for Redress of Grievances.  ER at 82; SER at 26-27.  

The gravamen of the Committee’s first two causes of action was that the 

FAA failed to act by failing to properly evaluate the sale of the Airport under the 

National Historic Preservation Act (SER at 16-17) and that the FAA failed to act 

by failing to enforce restrictive covenants of the 1951 Patent. ER at 76-78. The 

Committee sought judicial review of its first and second causes of action under the 

Administrative Procedures Act. SER at 17; ER at 78. 

The Committee’s complaint does not assert a cause of action under either the 

Declaratory Judgment Act, 28 U.S.C. § 2201, or under California law pursuant to 

Section 1060 of the California Code of Civil Procedure. SER at 3-30 generally.  

All defendants moved to dismiss. See ER at 4. In response to the City’s 

Motion to Dismiss, the Committee acknowledged that numerous of its claims 

lacked merit. Accordingly, the Committee dismissed its third cause of action and 

“much of its Fourth Cause of Action.” ER at 63. Moreover, the Committee 

conceded that its Sixth Cause of Action lacked merit and requested the dismissal of 

that claim as well. See ER at 6, acknowledging the Committee’s request to dismiss 

its Sixth Cause of Action for lack of merit.  

The district court heard the defendants’ respective motions to dismiss on 

September 21, 2020. During the hearing, the district court pressed the Committee 
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on whether there was any basis for federal jurisdiction over the Committee’s 

claims against the City and the Modoc Nation other than supplemental jurisdiction.  

ER at 32. The Committee responded by claiming that the land patent was a 

question of federal law. Id. The district court continued to press the Committee on 

the statutory basis for its claims against parties other than the FAA. ER at 32-33. 

The Committee responded by claiming that the federal statute at issue was the 

National Historic Preservation Act. ER at 33. After further pressing by the district 

court, the Committee took the position that “the claim based on the land patent is 

not only against the FAA but the parties to the transfer because the allegation is 

that the transfer violated the land patent. ER at 33 (emphasis added.)  

During its discourse with the district court, the Committee never suggested 

that its claims were based on anything other than the 1951 Patent and never 

asserted that its claims arose under either the Federal Airport Act of 1946 or the 

Declaratory Judgment Act. ER at 32-33. 

On September 25, 2020, the district court granted the FAA’s motion to 

dismiss finding the court lacked subject matter jurisdiction over the Committee’s 

First and Second Causes of Action because there was not the requisite “final 

agency” action. ER at 8-12. Determining that it had dismissed the only federal 

causes of action pled in the Committee’s complaint, the district court then 
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exercised its statutory discretion not to exercise supplemental jurisdiction over the 

Committee’s remaining claims as to the City and the Modoc Nation. ER at 14-15.  

After the entry of the final judgment, the Committee appealed. However, in 

its Brief for Appellants, the Committee abandoned any appeal as to the dismissal 

of the FAA.  

SUMMARY OF THE ARGUMENT 

The judgment below was proper and should be affirmed for the following 

reasons.  

First, although not a basis for the district court’s decision, dismissal of the 

Committee’s claims against the City and the Modoc Nation relating to the City’s 

conveyance of the Airport is required because the Committee lacks standing under 

Article III, § 2 of the United States Constitution. To invoke the jurisdiction of the 

federal courts, the Committee must present a “case or controversy.”  The 

Committee has the burden of showing they have Article III standing to assert a 

federal claim against the City and the Modoc Nation. To show that it has standing, 

the Committee must allege that it, or its members, suffered an injury caused by the 

invasion of a legally protectable interest raised in the complaint:  The Committee 

did not – and cannot – do so here.  

The Committee’s complaint alleges no individual, particularized injury 

whatsoever. And, in its later attempts to argue for standing in proceedings in this 
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Appeal, the Committee asserts only hypothetical, amorphous, and nebulous 

injuries that the Committee acknowledges existed before the City conveyed the 

Airport. And, in fact, arise – if they arise at all – from the initial development of 

the Airport over half a century ago not the City’s subsequent conveyance.  

Second, despite the Committee’s continual shifting and distortion of its 

claims, there is no federal question jurisdiction over the Committee’s claim for 

declaratory relief – if the Committee’s complaint can be read to assert one – under 

either the Declaratory Judgment Act, 28 U.S.C. § 2201, or California Code of Civil 

Procedure § 1060. In the first instance, the federal Declaratory Judgment Act is not 

a jurisdictional statute and does not alone provide a basis for federal question 

jurisdiction. Instead, jurisdiction under the Declaratory Judgment Act is derivative.  

In an action seeking enforcement of a federal statute, there is no federal 

jurisdiction unless the underlying federal statute expressly provides for a private 

right of action, or one can be implied from the purpose, language, and context of 

the statute. Here, to the extent that the Committee’s claim that it seeks to enforce 

the Airport Act is credible, the Committee admits that it has no private right of 

action. Thus, the Airport Act cannot provide a jurisdictional basis for a declaratory 

judgment claim seeking to enforce the Airport Act.  

In the second instance, Section 1060, California’s declaratory judgment 

statute, does not give rise to federal question jurisdiction for the same reason the 
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Declaratory Judgment Act does not – the underlying statute does not provide the 

Committee with a private right of action. The Committee cannot expand the relief 

available under the Declaratory Relief Act by merely restating a prohibited claim 

as one arising from state law.  Otherwise, the limits Congress and the federal 

courts have fashioned regarding the enforcement of federal statutes would become 

meaningless. There would be no limit to a party’s ability to bring a federal action 

to enforce federal laws under the guise of a state law declaratory judgment action. 

Additionally, despite the Committee’s attempt to recharacterize its claim as 

one arising from the Airport Act, those claims – if any such claims were asserted – 

arise under and seek to enforce the 1951 Patent, not the Airport Act. The 

Committee has unwittingly admitted as much throughout this dispute – including 

in its complaint, during the hearing before the district court, and within its opening 

brief to this Court.  

Under established Supreme Court precedent, federal land patents do not 

provide a basis for federal question jurisdiction. Moreover, individuals or entities 

that are not parties to a federal land patent and have no legal interest in the land 

passed by the patent have no authority to bring seeking to enforce the terms of the 

patent.  
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Third, because there is no federal question jurisdiction over the Committee’s 

post factum characterization of the claims asserted in its complaint, it was proper 

for the district court to exercise its discretion to decline supplemental jurisdiction.  

ARGUMENT 

I. The Committee lacks Article III standing  

Proceedings under the Declaratory Judgment Act are no different from other 

pleadings. To state a claim under the Declaratory Judgment Act, a plaintiff must 

allege a “justiciable controversy.”  28 U.S.C. § 2201; Smith v. McCullough, 270 

U.S. 456, 458 (1926).  Put differently, to bring a Declaratory Judgment Act claim, 

the plaintiff must adequately allege standing and ripeness. See Burlington Northern 

R. Co. v. Crow Tribal Council, 940 F.2d 1239, 1234 (9th Cir. 1991) (plaintiff must 

allege standing by alleging some “threatened or actual injury resulting from” the 

defendants’ actions).  

“Most standing cases consider whether a plaintiff has satisfied the 

requirement when filing suit, but Article III demands that an ‘actual controversy’ 

persist throughout all stages of litigation. Hollingsworth v. Perry, 570 U.S. 693 

(quoting Already, LLC v. Nike, Inc., 568 U.S. 85, 90-91, 133 S.Ct. 721, 184 

L.Ed.2d 553 (2013)).  The standing requirement “must be met by persons seeking 

appellate review, just as it must be met by persons appearing in courts of first 

instance.”  Standing is a jurisdictional requirement; accordingly, the issue cannot 
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be waived and may be raised for the first time on appeal. City of Los Angeles v. 

County of Kern581 F.3d 841, 845 (9th Cir. 2009.)  

A. A plaintiff asserting a claim for declaratory relief must allege a 

concrete and particularized injury to satisfy Article III’s case and 

controversy requirement.  

 

To establish standing, a party must allege (1) a concrete and particularized 

injury, that (2) is fairly traceable to the challenged conduct, and (3) is likely to be 

redressed by a favorable decision. Ibid. (citing Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).  When standing is 

challenged, the party seeking to invoke federal jurisdiction must do more than 

allege generalized and hypothetical harm. See Diamond v. Charles, 476 U.S. 54, 

106 S.Ct. 1697, 90 L.Ed.2d 48 (1986).  Instead, the party must show a harm that 

“affects the [party] in a personal and individual way.” Spokeo v. Robbins, -578 

U.S. 330, 338-40, 136 S.Ct. 1540, 1548-49 (2016). Put differently, a plaintiff must 

show that the injury it has suffered is unique to the plaintiff and distinct from 

injuries others have suffered. Lance v. Coffman, 549 U.S. 437, 439-442 (2007) (per 

curium).  

 Requests for declaratory relief carry with them unique standing 

requirements. Declaratory relief aims to set controversies at rest before they cause 

harm to the plaintiff, not to remedy harms that have already occurred. It is settled 

that declaratory relief does not operate to correct past wrongs. O’Shea v. Littleton, 
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414 U.S. 488, 495-96, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974); Leu v. Int’l Boundary 

Comm’n, 605 F.3d 693, 694 (9th Cir. 2010).  A plaintiff will only have standing to 

bring a declaratory relief claim if it can show “‘a very significant possibility’ of 

future harm.” Coral Constr. Co. v. King County, 941 F.2d 910, 929 (9th Cir. 1991). 

Moreover, the future harm cannot be abstract, hypothetical, speculative, or of an 

uncertain nature. San Diego County Gun Rights Comm. v. Reno. 98 F.3d 1121, 

1126 (9th Cir. 1996.)      

B. The Committee’s complaint does not allege any injury arising 

from the City’s act of conveying the Airport or the Modoc 

Nation’s ownership of the Airport.  

 

 The Committee’s complaint below does not satisfy the basic pleading 

requirements for a claim under the Declaratory Judgment Act. First, the complaint 

does not identify a cause of action under the Declaratory Judgment Act. SER at 3-

30 generally. The Committee’s complaint does not mention the Declaratory 

Judgment Act once.2  Id.  To be sure, the Committee’s complaint was so unspecific 

that it was not clear to either the Appellees or the district court that the Committee 

was attempting to seek declaratory relief of any sort against the City of the Modoc 

Nation in relation to an alleged violation of the Airport Act.  All of the allegations 

 
2 The first time the Committee identified a possible cause of action under the 

Declaratory Judgment Act was in the Brief for the Appellant. BA at 13.  Even then 

the Committee’s statement that “the claim pled below, for declaratory relief, is 

created not by the 1946 Act, but by either the federal or state declaratory judgment 

statute. 28 U.S.C. § 2201; Cal. Code Civ. Proc. § 1060.” Id. 
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that would support such a claim appeared only in the Committee’s second cause of 

action, which reads as an APA claim against the FAA. ER at 76-78. The City and 

the Modoc Nation, having been alerted to the Committee’s purported Declaratory 

Judgment Act claim in the Brief for Appellant were alerted for the first time of 

their independent need to address the standing issue.  

 Importantly, the Committee’s complaint contains no allegations of any 

actual, direct, personal, particularized, or concrete imminent or future harm arising 

from the City’s sale of the Airport to the Modoc Nation. At its most detailed – 

concerning the Committee’s claim that the Modoc Nation was an ineligible 

purchaser of the Airport – the Committee’s complaint alleges only that it was 

“aggrieved” by the FAA’s  failure to act within the meaning of 5 U.S.C. § 702 

because the FAA “failed to take final agency action” to prohibit the sale. ER at 78.  

  Other than the general grievance that the FAA failed to act in accordance 

with the law, the Committee’s complaint never alleges or seeks to explain how the 

simple transfer of ownership of the Airport property – which has operated in its 

current state for over fifty (50) years – could possibly cause the Committee, or its 

individual members, any harm. ER at 69-79.  

C. The post factum injuries the Committee identifies in its response 

to the City’s motion to dismiss this Appeal are insufficient for 

purposes of Article III standing.  
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In response to a motion to dismiss this appeal the City filed on August 15, 

2022, in which the City challenged the Committee’s standing, the Committee 

attempted to introduce a series of harms that might result from the conveyance of 

the Airport to the Modoc Nation. Appellant Tule Lake Committee Response to 

Motion to Dismiss, DktEntry 34 at 13-17. To this end, the Committee asserted – 

for the first time – that the harm the Committee has suffered is “harm to plaintiff’s 

members’ ability to visit [the Airport], heal, and appreciate their history, and the 

threat to their ability to invoke state law protections such as [the California 

Environmental Quality Act] [.]” DktEntry 34, p. 17.  

 These claims – assuming they could be accepted as a basis for standing and 

assuming that they represent continuing harms – do not aid the Committee. First, 

as discussed above, the harm necessary to confer Article III standing must be 

traceable to the defendants’ actions. Lujan, 504 U.S. at 560-61. Here that would 

require that the injury be traceable to the City’s act of transferring the Airport to an 

allegedly non-eligible Indian tribe. Notably, the Committee did not, because it 

reasonably could not explain how the identity of the Airport’s owner might harm 

the Committee’s ability to visit the Airport property. Nor does the Committee 

attempt to explain how the Airport owner’s identity could impact the Committee’s 

members’ ability to “heal” or “appreciate their history.”  To be sure, even in 

response to a direct challenge to its standing, the Committee could offer no tie 
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between these purported harms and action involved in this case. Rather, if the 

injuries the Committee claimed in opposing the City’s motion to dismiss are 

injuries at all, they are abstract harms that the Committee acknowledges arise from 

the fact that the Airport exists and has existed for over fifty (50) years, on the same 

land where the Committee’s members or relatives were unjustly imprisoned. See 

ER at 70-71. These abstract injuries that cannot be fairly traced to any action of the 

City or the Modoc Nation are not sufficient for purposes of Article III standing. 

San Diego County Gun Rights Comm., 98 F.3d at 1126.  

 The only harm the Committee identifies – one which again the Committee 

only asserted in its response to the City’s motion to dismiss this appeal – is that the 

City’s sale gives rise to “the threat to [the Committee and its members] ability to 

invoke state law protections such as the [California Environmental Quality Act].”  

DktEntry 34 at 17. However, this is not an imminent or even a real injury.  

 The alleged injury is not a real injury because the California Environmental 

Quality Act (“CEQA”) applies to all discretionary projects requiring approval or a 

permit issued by a local public agency. Cal. Pub. Resources Code § 21080(a). In a 

CEQA action, the governmental agency that approves a project is the respondent or 

defendant, not the project proponent. Cal. Pub. Resources Code §§ 21167, 

21167.5.   
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 The Modoc Nation’s ownership of the Airport is not, and cannot be, a threat 

to the Committee’s ability to bring a CEQA action against a California local 

governmental agency. Nor does the Modoc Nation’s ownership of the Airport 

negate the local governmental agency from conducting a full review under the 

CEQA to determine whether any project the Modoc Nation may propose in the 

future is likely to have a significant environmental impact. The CEQA threat the 

Committee interposed in its opposition to the City’s motion to dismiss this appeal 

is not a real threat. Instead, it is an imaginary threat that manifests from the 

Committee’s bias against the Modoc Nation.  

 Aside from being an imaginary injury that does not comport with basic 

provisions of California law, the threat the Committee asserts is purely 

hypothetical. As addressed above, to establish standing for a declaratory judgment 

action, a plaintiff must show “‘a very significant possibility’ of future harm.”  

Coral Constr. Co. v. King County, 941 F.2d 910, 929 (9th Cir. 1991)(quoting 

Nelson v. King County, 895 F.2d 1248, 1250 (9th Cir. 1990). Thus, the alleged 

harm must be actual and imminent. Id.  

 Here the CEQA harm to which the Committee belatedly points is neither 

actual – as discussed immediately above – nor imminent. The claimed injury arises 

only from a tribal spokesperson’s statement that “the FAA requires you to have 

aviation-supportive businesses, so that’s indeed the type of enterprises we look to 
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help put in to the Tulelake Municipal Airport down there.”  ER at 75. This 

aspirational statement does not give rise to either an imminent threat of 

development or, more importantly, an imminent threat to the Committee’s ability 

to bring a legal challenge relating to any development that requires review and 

approval under the CEQA. Consequently, even the subsequent injuries the 

Committee attempts to identify in this appeal are hypothetical injuries that are 

incapable of conferring standing over the Committee’s request for declaratory 

relief.  

 In addition to being purely hypothetical, the Committee’s post factum 

attempts to drum up an injury adequate for standing ignores the declaratory relief 

that the Committee sought in its complaint. Specifically, as to its request for 

declaratory relief, the Committee requested “an Order declaring the City’s 

attempted transfer and conveyance of the airport property to Tribe to be against 

public policy and void as a matter of law and equity.”  ER at 83. At its core and on 

its surface, it seeks to void a completed property sale and void the Modoc Nation’s 

record ownership of the Airport property. By seeking to void actions that have 

already occurred, the relief the Committee requests necessarily seeks to remedy a 

past violation of law – consequently, its claim for declaratory relief is improper. 

O’Shea, 414 U.S. at 495-96.  
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II. There is no federal question jurisdiction over the Committee’s 

declaratory relief claims under either federal or California law.  

 

As noted above, in its Appellant’s Brief, the Committee asserts that its claim 

“for declaratory relief is created … by either the federal or state declaratory 

judgment statute. 28 U.S.C. § 2201; Cal. Code Civ. Proc. § 1060.” AB at 13. 

Leaving aside the oddity that the Committee does not seem to know whether it 

bases its claim on the federal or state statute, neither of them presents a basis for 

federal jurisdiction.  

A. The Grable test for determining whether there is federal 

jurisdiction over state law claims with embedded issues of federal 

law does not apply to claims brought under the Declaratory 

Judgment Act.  

   

“It is well settled that the Declaratory Judgment Act ‘does not itself confer 

federal subject matter jurisdiction.’” Staake v. U.S. Secretary of Labor, 841 F.2d 

278, 280 (9th Cir. 1988)(quoting Fidelity & Casualty Co. v. Reserve Ins. Co., 596 

F.2d 914, 916 (9th Cir. 1979). Rather, the Declaratory Judgment Act “merely 

provides an additional remedy in cases where jurisdiction is otherwise 

established.” Staake, 841 F.2d at 280. Accordingly, the Committee must look to 

some other constitutional provision, law, or treaty to provide federal jurisdiction 

for its Declaratory Judgment Act claim. Id. 
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Here, the Committee argues in its Appellant’s Brief that if it is asserting a 

claim under the Declaratory Judgment Act, that claim arises under the 1946 

Federal Airport Act (“Airport Act”). AB at 13. The inherent problem in this 

argument is that the Committee openly acknowledges that the Airport Act does not 

allow for a private right of action. AB at 10, 13.  And the Committee does not 

argue that the Airport Act gives rise to an implied right of action. AB at 9-19. 

Instead, the Committee argues that whether or not Congress created an express or 

implied cause of action in a particular statute is immaterial. AB at 9-13. All that 

matters, the Committee claims, is whether the claim for declaratory relief – seeking 

to enforce a federal statute – requires the interpretation or application of the federal 

statute at issue, whether the federal issue arising from the attempt to enforce a 

statute raised a substantial federal issue that should be decided in a federal forum,  

and whether federal court enforcement is within the “sound division of labor 

between state and federal courts.”  AB at 12. Relying on Grable & Sons Metal 

Prods. V. Darue Eng’g & Mfg., 545 U.S. 308, 312-13 (2005) (“Grable”), the 

Committee claims that if these requirements are satisfied, a federal court can 

simply overlook the fact that Congress has not provided a private right of action 

and directly enforce the federal statute through a claim brought pursuant to the 

Declaratory Judgement Act.  AB at 10-19.  
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The Committee’s argument proves too much. If the Grable test applied to 

attempts to directly enforce federal statutes, a congressionally granted right of 

action would never be necessary. Every action seeking to enforce a federal statute 

either directly or indirectly through a Declaratory Judgment Act claim would 

automatically satisfy the test. So long as litigants could satisfy the Article III 

requirements, there would be no limit on private enforcement actions.  

Fortunately, for the federal court system, we know that is not the case. The 

rule is clear that “[t]he fact that a federal statute has been violated and some person 

harmed does not automatically give rise to a private cause of action in favor of that 

person.” Touche Ross & Co. v. Redington, 442 U.S. 560, 568 (1979) (quoting 

Cannon v. Univ. of Chicago 441 U.S. 677, 688 (1979). Instead, for a private citizen 

to bring an action to enforce a federal statute, the statute must explicitly, or provide 

a private right of action or the court must be able to imply one from the language 

and context of the statute. In re Digimarc Corp. Derivative Litig., 549 F.3d 1223, 

1230 (9th Cir. 2008).  

The Committee’s claim that Grable changes the equation concerning an 

attempt to directly enforce a federal statute that does not provide an express or 

implied right of action is mistaken. The mistake appears to arise from the 

Committee’s apparent misunderstanding of the context and application of Grable.  
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Grable did not involve an attempt to directly enforce a federal statute that 

did not provide an express or implied private right of action in federal court. 

Grable addressed an entirely different situation concerning whether a federal court 

could exercise jurisdiction over state law claims when the claims involved 

embedded issues of federal law. Grable, 545 U.S. at 312-13.  

In Grable, the plaintiff brought a quiet title action in Michigan state court 

under Michigan law. Grable, 545 U.S. at 310. The issue was that the Internal 

Revenue Service had previously seized the subject property to satisfy a federal tax 

delinquency. Id. The federal government subsequently issued a quitclaim deed to 

the respondent. Id.  

Five years after the federal government issued the quitclaim deed, the 

petitioner sought to quiet title to the property. Id. The petitioner claimed that the 

respondent’s title was invalid because the IRS had not given the petitioner proper 

notice of the property seizure. Id. at 311. The respondent then removed the case to 

federal court, claiming the case presented a federal question because the viability 

of the state law claims necessarily depended on an interpretation of federal law. Id.  

In considering whether removal was proper, the Grable Court discussed the 

“arising under” language of 28 U.S.C. § 1331. Id. at 312. The Grable Court noted 

that section 1331 is “invoked by and large by plaintiffs pleading a cause of action 
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created by federal law (e.g., claims under 42 U.S.C. § 1983). The Grable Court 

continued stating:  

There is, however, another longstanding, if less frequently 

encountered, variety of federal “arising under” 

jurisdiction, this Court has recognized for nearly 100 years 

that in certain cases federal question jurisdiction will lie 

over state-law claims that implicate significant federal 

issues. (citations omitted). The doctrine captures the 

commonsense notion that a federal court ought to be able 

to hear claims recognized under state law that nonetheless 

turn on substantial questions of federal law, and thus 

justify resort to the experience, solicitude, and hope of 

uniformity that a federal forum offers on federal issues.  

Grable, 545 U.S. at 312 (emphasis added). Grable and its progeny address this 

particular issue – can a federal court exercise jurisdiction over a state law claim with 

a substantial federal issue embedded within it? Grable says that federal courts can 

exercise jurisdiction over such claims when the “state law claim necessarily raise[s] 

a stated federal issue, actually disputed and substantial, which a federal forum may 

entertain without disturbing any congressionally approved balance of the federal and 

state judicial responsibilities.” Id. at 314 (emphasis added).  

 Importantly, while Grable provides a mechanism by which to have a federal 

court exercise jurisdiction over state law claim, it does not provide a mechanism by 

which the Committee – which admits it has no private right of action – can directly 

enforce a purported violation of the statute. Such an action not only goes against 
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Congress’s will and the rule of Grable, but it also goes against basic common 

sense.  

 To the extent that the Committee’s complaint could be read to have stated a 

cause of action under the Declaratory Judgment Act, the district court did not have 

federal subject matter jurisdiction over that claim. Consequently, dismissal was not 

only proper, it was required.  

B. The Committee cannot sidestep the jurisdictional limitations of 

the Declaratory Judgment Act by seeking identical relief under a 

state declaratory judgment statute  

 

If the Committee had sought to assert a claim for declaratory relief under 

California Civil Code Section 1060, Grable still does not aid the Committee. By 

suggesting that its declaratory relief claim may arise under California law, the 

Committee suggests, albeit obliquely, that federal question jurisdiction exists over 

state law declaratory judgment claim that raises a significant issue of federal law. 

AB at 13. To the extent that the Committee urges that argument, it is misguided.  

In Franchise Tax Bd. of State of California v. Construction Laborers 

Vacation Trust for Southern California, 463 U.S. 1 (1983) (“Franchise Tax 

Board”), the Supreme Court expressly decided the issue of whether a declaratory 

action based on a California Code of Civil Procedure § 1060 provided a basis for 

federal subject matter jurisdiction. Franchise Tax Board, 463 U.S. at 14. The 
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Supreme Court ruled that such cases cannot provide a basis for federal subject 

matter jurisdiction. Id. at 18-19. Specifically, the Supreme Court stated:  

[W]e hold that under the jurisdictional statutes as they now 

stand, federal courts do not have original jurisdiction, nor 

do they acquire original jurisdiction on removal, when a 

federal question is presented by a complaint for a state 

declaratory judgment, but Skelly Oil would bar jurisdiction 

if the plaintiff would have sought a federal declaratory 

judgment.  

Id. Under Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667 (1950),  a federal 

court could exercise jurisdiction over an action under the Declaratory Judgment 

Act only if the court had original jurisdiction over the underlying claim. Skelly Oil, 

339 U.S. at 671-72.  

As Skelly Oil explained, and as Franchise Tax Board recognized, the 

Declaratory Judgment Act did not expand judicial authority to entertain cases. 

Franchise Tax Board, 463 U.S. at 15-16 (quoting Skelly Oil, 339 U.S. at 671-72. 

Instead, the Declaratory Judgment Act merely “enlarged the range of remedies 

available in the federal courts[.]” Id. Accordingly, under Skelly Oil, if a court could 

not exercise federal jurisdiction over the underlying claim, the court did not have 

derivative federal subject matter jurisdiction over the Declaratory Judgment Act 

claim. Id.  
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Franchise Tax Board took the rule from Skelly Oil, which applied only to 

claims brought under the federal Declaratory Judgment Act, and applied it to 

claims brought pursuant to state declaratory judgments statutes which contained an 

embedded issue of federal law.  Id. at 18-19. The reasoning of the Court makes 

good sense and applies directly to this case. As the Court stated:  

If federal district courts could take jurisdiction, either 

originally or by removal, of state declaratory judgment 

claims raising questions of federal law, without regard to 

the doctrine of Skelly Oil, the federal Declaratory 

Judgment Act – with the limitations Skelly Oil read into it 

– would become a dead letter. For any case in which a state 

declaratory judgment action was available, litigants could 

get into federal court for a declaratory judgment despite 

our interpretation of § 2201, simply by pleading an 

adequate state claim for a declaration of federal law.  

Id. at 18.  

 The concern addressed in Franchise Tax Board is the same issue presented 

by the Committee’s to reference California Code of Civil Procedure § 1060 as a 

potential basis of federal jurisdiction. The Committee’s argument is a transparent 

effort to sidestep the fact that the Airport Act does not provide the Committee with 

a private cause of action, which defeats its ability to bring an action under the 

Declaratory Judgment Act. Franchise Tax Board exposes that attempt for what it is 

and forecloses it.   
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C. Grable should not be applied to state law actions seeking to 

enforce a federal statute under a State’s declaratory judgment 

law where there is no federal private right of action. 

 If Franchise Tax Board did not foreclose the Committee’s ability to pursue 

declaratory relief under Section 1060 to enforce the Airport Act and void the 

Airport sale, the claim would not give rise to federal subject matter jurisdiction.  

 Assuming federal subject matter jurisdiction could exist over the 

Committee’s declaratory relief action under California law, the Committee’s state-

law claim would present a justiciable federal question only if it satisfied the Grable 

test.  

 As discussed above, Grable applies to claims brought under state law, which 

contain embedded issues of federal law within them. Under the Grable test, a case 

“arises under” federal law when a state law claim contains a federal issue that is 

“(1) necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of 

resolution in federal court without disrupting the federal-state balance approved by 

Congress.”  Gunn v. Minton, 568 U.S. 251, 258 (2013). The Court must apply the 

Grable test with an eye to the fact that the Supreme Court has advised that Grable 

applies to a very special and slim category of cases.  Empire Healthchoice Assur., 

Inc. v. McVeigh, 547 U.S. 677, 699-701 (2006).  

 A federal issue is necessarily raised when the issue is “pivotal” or 

“essential” to the state-law claim. Lippit v. Raymond James Fin. Servs., Inc., 340 
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F.3d 1033, 1040 (9th Cir. 2003). However, the mere reference to a federal statute 

does not convert a state law claim into a federal cause of action. Easton v. 

Crossland Mortg. Corp., 114 F.3d 979, 982 (9th Cir. 1997). Likewise, the “mere 

need to apply federal law in a state law claim” does not “suffice to open the 

‘arising under’ door.”  Grable, 545 U.S. at 313 (citing Gully v. First National 

Bank, 299 U.S. 109, 117 (1936). 

 Here, there is no dispute that the Committee’s complaint references the 

Airport Act—it does. ER at 76-77. Nor is there any doubt that the Committee’s 

claim, as framed in the Complaint would arguably require the Court to apply the 

Airport Act. But as indicated above, the mere need to apply the Airport Act is 

insufficient to give rise to a federal cause of action. Grable, 545 U.S. at 313.  

 Although the Committee focuses on the Airport Act and claims that the 

Airport Act provides the foundations for its claim for declaratory relief, that 

assertion does not reflect reality.  

  Rather than a violation of the Airport Act, the Committee’s actual claim is 

that Airport conveyance violated the 1951 Patent. To the extent there are any 

conditions imposed on the sale of the Airport, it is the 1951 Patent, not the Airport 

Act, that the Committee claims imposes those conditions. Paragraphs 100 through 

105 of the Committee’s complaint confirm this. ER at 77. To be sure, the 

Committee’s complaint directly acknowledges that it is the purported violation of 
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the 1951 Patent that forms the basis of its claims by alleging that “[b]ecause of the 

breach of the covenant and limitation they only City’s successors in function may 

be transferees, title to the land should revert to the United States Department of the 

Interior.”  ER at 78.  

 Reference to the 1951 Patent and the Airport Act confirm the Committee’s 

recognition that its claim hinges on an interpretation of the 1951 Patent, not the 

Airport Act.  

 It is the 1951 Patent that contains the provision indicating that “[a]ny 

subsequent transfer of the property interested conveyed hereby will be made 

subject to all covenants, conditions, and limitations contained in this instrument.”  

ER at 89. It is the 1951 Patent that contains the provision indicating that the 

“airport will be operated as a public airport upon fair and reasonable terms and 

without unjust discrimination.”  Id. And, it is the 1951 Patent that contained the 

provision by which the City purportedly “‘convenant[ed] and agree[d]’ to bind 

‘itself, and its successors in function, forever.’” ER at 77, 89.3    

 
3 In its complaint the Committee also asserts that the 1951 Patent provided that 

“only City’s ‘successors in function’ can be transferees of the land.”  ER at 77.  

While this allegation further confirms that the purported violations that make up 

the Committee’s claims are violations of the 1951 Patent, and not the Airport Act, 

the Committee’s claim that such a provision exists in the 1951 Patent is 

categorically false.  To the contrary, the 1951 Patent expressly contemplates that 

the Airport could subsequently be transferred by either the City or the City’s 

successors in function.  ER at 89.  Nothing in the 1951 Patent purports to limit 

subsequent transferees to the City’s successor in function.  Indeed, such a 
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 Notably, the Airport Act does not touch on any of these issues. The Airport 

Act does not address the subsequent conveyances of airports developed pursuant to 

its provisions in any way. Nor does the Airport Act mandate that an airport 

developed under its provisions as a “public airport” remain a “public airport” in 

perpetuity. It is silent as to all the matters that make up the Committee’s alleged 

violations. The only role the Airport Act plays in relation to the Committee’s 

claims is that the claims’ references to the Airport Act’s definitional provisions 

assist with the interpretation of the 1951 Patent. Beyond that, no reference to the 

Airport Act is necessary, and no interpretation of the Airport Act is necessary 

whatsoever.  

D. Section 1060 of the California Code of Civil Procedure does not 

authorize the Committee’s claim.  

 

Section 1060 is not an open-door statute.  It does not authorize any person to 

bring an action for any reason. In relation to disputes concerning rights to property, 

such as this one, Section 1060 is limited.  In an action seeking to determine rights 

and duties as to property, Section 1060 provides that: “Any person …who desires a 

declaration of his or her rights or duties … in respect to, in, over or upon property 

… may bring an original action or cross complaint in the superior court for a 

 

construction makes no sense in light of the recognition that a 1951 Patent 

authorized a successor in function to transfer the property.   
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declaration of his or her rights and in the premises …”  Cal. Code Civ. Proc. § 

1060.  

Inherent in Section 1060 is that the plaintiff, or petitioner seeking the 

declaration, must have some right or duty associated with the property as to which 

they seek a legal declaration.  Section 1060 does not provide that an uninterested 

person who desires a declaration of others’ rights or duties in respect to, in, over of 

upon property may bring an original action.  It specifically limits the scope of 

potential plaintiffs to those who at least claim to have some right or duty as to the 

property.  

Here, the Committee has no claim of right to the Airport property.  The 

Committee was not a party to the 1951 Patent.  ER at 85-90.  And the 1951 Patent 

does not purport to bestow the Committee with any interest – even a beneficial 

interest – in the Airport property. Id.  Indeed, much of the Committee’s factual 

background for its complaint expressed a general grievance that when the United 

States determined that some of the lands that comprised the former Tule Lake 

Segregation Center should be used for airport purposes, it forsook the interests of 

the Japanese Americans who were wrongfully interned there.   

Because the Committee has no right or duties to declare concerning the 

Airport property, it is not proper plaintiff to bring an action under Section 1060 in 

either state or federal court.   
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III. 1951 Patent does not provide a basis for federal question jurisdiction 

 Although the Committee attempts to recast the claims in its complaint as 

arising under the Airport Act, it is undisputable that this is a theory the Committee 

advanced for the first time during this Appeal. As discussed above on page 17, 

during the hearing on the defendants’ respective motions to dismiss, the district 

court engaged the Committee on the statutory source for its claims against the City 

and the Modoc Nation.  

In particular, in its attempt to understand the federal character of the 

Committee’s claims against the City and the Modoc Nation, the district court posed 

the following to the Committee: “Separate and apart from supplemental 

jurisdiction, is there any other basis of federal jurisdiction?”  ER at 32. The 

Committee responded by stating that “[t]he land patent itself, is a question of 

federal law, so it’s a 1331 federal question here …”  Id. Finding that answer 

unsatisfactory, the district court pressed the Committee again, stating: “I asked you   

if there’s any other basis for federal jurisdiction other than the claim against the 

FAA, and you said it was based upon the violation of the 1951 land patent.”  ER at 

33. Then the district court asked the Committee: “And I’m saying, where’s your 

federal statute?  Where is your basis for federal jurisdiction under section 1331 as 

based upon the land patent?”  Id. In response to the district court’s question, the 
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Committee did not point to the Airport Act. Instead, the Committee clearly stated 

the basis of its claim by explaining: “First, the claim based on the land patent is 

against not only the FAA but the parties to the transfer because the allegation is 

that the transfer violated the land patent.” Id., (emphasis added).  

Additionally, the Committee’s Brief for the Appellant similarly confirms 

that it is the terms of the 1951 Patent that are the focus of the Committee’s claims 

and that interpretation of the 1951 Patent – not the Airport Act – is the 

interpretation upon which the Committee’s claim turns. This is evidenced in 

section 5 of the Committee’s Appellant’s Brief on pages 15 through 18. There, the 

Committee attempts to set forth a substantial dispute concerning the Airport Act. 

However, the argument has little, if anything to do with the Airport Act. Instead, 

the Committee’s argument focuses squarely, and only, on the interpretative 

cannons, the Committee claims are to be applied to land grants.  

Notably, section 5 of the Committee’s Brief for Appellant is by far the most 

detailed and is arguably the only substantive portion of the Committee’s entire 

argument to this Court. And in that argument, Committee focuses on the 

interpretation of the terms of the 1951 Patent because that, as indicated, is the 

gravamen of the Committee’s claim. It is the interpretation of the 1951 Paten upon 

which the Committee’s claim rises or falls. 
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However, despite its critical importance to the Committee’s claims, the 1951 

Patent does not give rise to federal question jurisdiction. As this Court has 

unequivocally recognized “[f]ederal land patents …do not provide a basis for 

federal question jurisdiction.”  Virgin v. County of San Luis Obispo, 201 F.3d 

1141, 1143 (9th Cir. 2000).  

As this Court explained, the reason for this rule is simple:   

[a] suit to enforce a right which takes its origin in the laws 

of the United States is not necessarily, or for that reason, 

alone one arising under those laws, for a suit does not so 

arise unless it really and substantially involves a dispute or 

controversy respecting the validity, construction, or effect 

of such a law, upon the determination of which the result 

depends.  This is especially so of a suit involving rights to 

land acquired under a law of the United States. If it were 

not, every suit to establish title to land in the central and 

western states would so arise, as all titles in those states 

are traceable back to those laws.  

Virgin, 201 F.3d at 1143 (quoting Shulthis v. McDougal, 225 U.S. 561, 569-70 

(1912). To be sure, as the Virgin Court recognized, in Oneida Indian Nation v. 

County of Oneida, 414 U.S. 661, 676-77 (1974), the Supreme Court reaffirmed the 

rule of Shulthis.  There, the Court plainly stated, “[o]nce patent issues, the 

incidents of ownership are, for the most part, matters of local property law to be 

vindicated in local courts …”  Oneida Indian Nation v. County of Oneida, 414 U.S. 

661, 676-77 (1974).  
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IV. The Committee has no right of action to enforce the 1951 Patent. 

Even if disputes centering on an interpretation of the restrictive covenants of 

a federal land patent did give rise to federal question jurisdiction, the Committee 

faces an entirely different obstacle—the Committee is not a party to the 1951 

Patent.  

This Court has previously addressed situations involving a third party’s 

attempt to bring a private cause of action to invalidate or enforce the terms of a 

federal land patent. In response to such claims, this Court has stated:     

[T]he validity of a deed or patent from the federal 

government may be questioned in a suit brought by a 

third party against the grantee or patentee. [citations 

omitted]. Simply stated, a plaintiff in such a case has no 

cause of action. These holdings are supported by sound 

reason. When public lands are conveyed to private 

individuals, a contractual relationship is created between 

the Government and the grantee; the integrity of such 

transaction could be upset if a grantee, by its use of the 

land, became monetarily liable to an amorphous class of 

third persons ….  

 

Thus, even assuming that the grant to the [patentee] was 

somehow invalid, or that the [patentee] violated the 

terms of the deed in some respect, appellants are in no 

position to complain. They are complete strangers to the 

title and are not persons in whose favor any of the 

covenants, conditions, or restrictions in the deed were 

intended to run. 

 

(Raypath, Inc. v. City of Anchorage (9th Cir. 1976) 544 F.2d 1019, 1021 [emphasis 

added].) 
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Here, the Committee is a complete stranger to the Federal Land Patent. 

Indeed, the Committee did not exist at the time the United States issued the Federal 

Land Patent. The Committee claims no legal property interest in the land that the 

United States conveyed pursuant to the Federal Land Patent. And the Federal Land 

Patent does not purport to create any rights or interests in groups such as the 

Committee. Accordingly, for good reason and as a basic matter of law, the 

Committee does not have a right to bring an action to enforce the terms of the 1951 

Patent. Without such a right, the Committee has not, and cannot, state a claim for 

relief based on a violation of the Federal Land Patent. 

Because the Committee’s claim seeks only to enforce the 1951 Patent, there 

is no federal question jurisdiction over the Committee’s claims. Moreover, because 

the Committee is not a party to the 1951 Patent, the Committee has no right to 

bring an action to enforce purported violations of the 1951 Patent. For these 

reasons, even if the Committee could obtain federal review over its state law 

declaratory relief action, pursuing such an action in federal court is not authorized 

because the claim lacks a federal jurisdictional hook.  

V. In the absence of any legitimate and viable federal law claims, the 

district court properly exercised its discretion to decline supplemental 

jurisdiction.  

 

The supplemental jurisdiction statute, 28 U.S.C. § 1367, provides in relevant 

part, that “district courts shall have supplemental jurisdiction over all other claims 
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that are so related to claims in the action within [the courts’] original jurisdiction 

that they form part of the same case or controversy under Article III of the United 

States Constitution.”  28 U.S.C. 1367(a).  

In other words, assuming it has original jurisdiction, a district court has 

supplemental jurisdiction over state law claims that arise from a “common nucleus 

of operative facts.”  In determining whether disputes arise from a “common 

nucleus of operative facts” and the federal and state claims would normally be tried 

together.”  Bahrampour v. Lampert, 35 F.3d 969, 978 (9th Cir. 2004). The question 

of whether multiple disputes arise from the same nucleus of operative facts 

functionally asks whether the facts underpinning the respective claims substantially 

overlap. Another view is to ask whether the federal claim brings facts underlying 

the state laws before the district court. Thus, this Court has found that where “there 

is no evidentiary overlap whatsoever between … claims” a district court properly 

concludes that it lacks supplemental jurisdiction to hear state law claims. See U.S. 

ex rel. Hill v. Teledyne, Inc., 103 F.3d 143 (9th Cir. 1996).  

A. The district court did not have original jurisdiction over the 

Committee’s claims against the City and the Modoc Nation   

 

 The district court dismissed the Committee’s state law claims because it 

determined that it did not have federal subject matter jurisdiction over any of the 

Committee’s federal claims. ER at 14. In dismissing the Committee’s state law 

claims the district court specifically referenced 28 U.S.C. § 1367(c), which 
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expressly authorizes a district court to exercise discretion to decline supplemental 

jurisdiction. That decision was proper.  

 Moreover, the district court specifically considered whether economy, 

convenience, fairness, and comity point toward declining to exercise jurisdiction 

over any remaining state-law claims. ER at 15. The district court found that these 

factors weighed in favor of declining supplemental jurisdiction. Id.  

 The Committee does not challenge the reasoning for the district court’s 

decision. AB at 20-21. Instead, the Committee merely argues, “If the district court 

has federal-question jurisdiction of the 1946 Act claim, then it needs to assess the 

relationship between the 1946 Act claim and the two State-law claims under 

California’s Ralph M. Brown Act. AB at 20. However, as shown above, there is no 

federal jurisdiction over the Committee’s Declaratory Judgment Act claim or the 

Committee’s state law declaratory judgment claim under Section 1060, whichever 

the Committee eventually decides upon as its actual claim. Consequently, by 

failing to challenge the district court’s basis for declining to exercise supplemental 

jurisdiction, the Committee concedes that the dismissal of its state law claims was 

proper. 

 If this Court were to determine that federal jurisdiction exists over one of the 

Committee’s two post factum claims for declaratory judgment, remand to the 

district court to reconsider whether to exercise supplemental jurisdiction would be 
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appropriate. However, be that as it may if the district court were to decline to 

exercise jurisdiction upon remand, the decision would be proper.   

 There is no overlap of operative facts between the Committee’s declaratory 

judgment claims and its two remaining state law claims under the Brown Act. The 

sole focus of the Committee’s declaratory judgment action is whether, under the 

1951 Patent, as informed by certain definitions contained in the Airport Act, the 

Modoc Nation is eligible to own the Airport. Other than the fact that the City sold 

the Airport and that the 1951 Patent purported to create certain duties on the part of 

the City in relation to subsequent transfers of the Airport, there are no additional 

facts for the district court to consider.  

 The Committee’s Brown Act claims, however, rely on facts that are 

completely distinct from the Committee’s declaratory judgment claim. The Brown 

Act claims involve how the City conducted its public meetings and whether the 

City’s closed-session discussions exceeded the scope of discussions authorized 

under the Brown Act. ER at 79-80. These claims – based solely on the scope of 

closed-session meeting discussions – have nothing to do with whether the City sold 

the Airport to a purportedly ineligible purchaser, or whether that matters.  

CONCLUSION 

 From the outset, the Committee’s arguments and jurisdictional justifications 

have been like sand shifting with each change of wind direction. However, in this 
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case, when the wind dies and the sand settles, two things are clear – the Committee 

has not – and could not have been – injured by the mere transfer of ownership of 

the Airport, which has been in operation for over half a century, and the 

Committee’s complaint does not – and cannot – give rise to a federal question. 

Consequently, the Court should affirm the judgment of the district court.  
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STATEMENT OF RELATED CASES 

 

Defendants-Appellees are aware of no cases that should be deemed related 

to this case within the meaning of Ninth Circuit Rule 28-2.6. 
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