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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

              
       ) 
THE SCOTTS VALLEY BAND OF POMO  ) 
INDIANS,      ) 
       ) 
Plaintiff,      ) 
       ) 
v.       )  Case No. 1:19-CV-01544-ABJ 
       ) 
UNITED STATES DEPARTMENT OF THE ) 
INTERIOR, et al.,     ) 
       ) 
Defendants.      ) 
       ) 

 
MOTION FOR RECONSIDERATION UNDER RULE 59(e) 

 
I. INTRODUCTION 

Defendants United States Department of the Interior, Deb Haaland, Bryan Newland, and 

Wizipan Garriott1, (collectively, “Federal Defendants” or the “Department”) move this Court 

under Rule 59(e) of the Federal Rules of Civil Procedure to reconsider Analysis Section III.B. of 

the Memorandum Opinion, ECF No. 64 (“Opinion”), which holds that the Department was 

required to apply the Indian canon of construction — that “statutes are to be construed liberally 

in favor of the Indians, with ambiguous provisions interpreted to their benefit,” County of 

Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269 (1992) 

(internal quotation marks and citations omitted) — in its evaluation of evidence during the 

administrative process.  Reconsideration is appropriate because the parties did not brief this issue 

during the summary judgment proceedings, and because the Court’s ruling on this point is in 

clear error.  The Indian canon of construction has never been applied to the Department’s 

                                                 
1 Wizipan Garriott is now the Principal Deputy Assistant Secretary–Indian Affairs and is 
automatically substituted for John Tahsuda under Rule 25(d) of the Federal Rules of Civil 
Procedure. 
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application of its regulations to evidence.  The Court’s holding is without legal basis and 

unlawfully cabins decision-making that would otherwise be within the Department’s discretion, 

contrary to the normal standard of review under the Administrative Procedure Act (“APA”).  The 

Court should thus reconsider the portion of its Opinion holding that the Department must apply 

the canon during its analysis of evidence. 

II. THE COURT’S DECISION 

Plaintiff Scotts Valley Band of Pomo Indians (the “Band”) brought suit under the APA, 

challenging the Department’s issuance of an Indian Lands Opinion (“ILO”) that “found that a 

parcel of land in the City of Vallejo, California, would not qualify for gaming under what is 

known as the ‘restored lands’ exception in the Indian Gaming Regulatory Act (‘IGRA’), 25 

U.S.C. § 2701 et seq.”  Op. 1.  On September 30, 2022, the Court issued an Opinion on the 

parties’ cross-motions for summary judgment, granting each motion in part and denying each in 

part.  Specifically, the Court held that the Department was within its statutory authority under 

IGRA when it promulgated the Part 292 regulations interpreting IGRA’s restored lands 

exception.  Id. at 12–34.  The Court also found that the Department complied with the APA:  it 

“provided a reasoned basis for its decision, which was based on the record,” considered the 

relevant materials and “supplied a rational connection between its assessment of those facts and 

its conclusions.”  Id. at 51; see also id. at 2 (granting Defendants’ motion on the issue of 

“whether, for purposes of the APA, the agency examined the relevant data and set forth a 

reasoned basis for its decision in the ILO”).  The Court granted summary judgment in favor of 

Defendants on those points. 

The Court nonetheless held that the ILO is arbitrary and capricious because the ILO did 

not properly consider “the government’s role in weakening the historical connection between the 

Band and its land,” and the Indian canon of construction required the Department to resolve all 
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inferences and doubts in the evidence in favor of the Band.  Op. 51–57.  Thus, the Court granted 

Plaintiff’s motion for summary judgment on that issue, id. at 2, 57, and entered an Order 

remanding the ILO to the agency for further proceedings, see ECF No. 63.      

III. STANDARD FOR DECISION 

Rule 59(e) allows a litigant to move “to alter or amend a judgment” within 28 days from 

entry of the judgment.  Fed. R. Civ. P. 59(e).  “The Rule gives a district court the chance ‘to 

rectify its own mistakes in the period immediately following’ its decision.”  Banister v. Davis, 

140 S. Ct. 1698, 1703 (U.S. 2020) (quoting White v. New Hampshire Dept. of Employment Sec., 

455 U.S. 445, 450 (1982)).  Altering or amending a judgment is proper under Rule 59(e) if “the 

district court finds that there is an intervening change of controlling law, the availability of new 

evidence, or the need to correct a clear error or prevent manifest injustice.’”  Messina v. 

Krakower, 439 F.3d 755, 758 (D.C. Cir. 2006).  

IV. ARGUMENT 

Federal Defendants request that the Court reconsider its holding that the Department was 

required to apply the Indian canon of construction to its evaluation of evidence during the 

administrative process and resolve any inferences or doubts in that evidence in the Band’s favor.  

Reconsideration is warranted because the Band did not advocate this position during the 

summary judgment briefing and the parties did not brief the issue.  In addition, the Court’s 

determination on this issue is in clear error and should be corrected.   

A. The Parties did not brief the issue of whether the Department must apply the Indian 
canon of construction to its decision-making process. 

The Band did not argue in its Complaint, motion for summary judgment, or supporting 

briefs that the Department should have applied the Indian canon in its evaluation of evidence 

during the administrative process.  Instead, the Band addressed the Indian canon of construction 
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only with regard to its argument that the Department exceeded its statutory authority under 

IGRA when issuing its 25 C.F.R. Part 292 regulations.  Specifically, the Band argued that the 

Indian canon of construction outweighs any Chevron deference that would otherwise be 

accorded to the agency in its regulatory interpretation of IGRA’s restored lands exception.  Mem. 

of P&A in Supp. of Pl.’s Mot. for Summ. J. (Pl. Mem.) at 23–24, ECF No. 48-1; Scotts Valley’s 

Combined Br. in Opp’n to Fed. Defs. Cross Mot. for Summ. J. & Reply Br. in Supp. of Scotts 

Valley’s Mot. for Summ. J. (“Pl. Reply”) at 4–8, ECF No. 58.  The Band also argued that, if the 

Department’s regulation was authorized by IGRA, “the decision was nonetheless arbitrary and 

capricious” because it “failed to comply with the governing regulation, failed to take relevant 

considerations and date into account, and failed to consider the Tribe’s evidence.”  Pl. Mem. 26–

27.  The Band did not raise the Indian canon of construction in that latter section of the brief, 

arguing instead that the Department violated the APA by failing to consider certain evidence.  

Nowhere did the Band argue that the Department was required to view the evidence in the light 

most favorable to the Band and resolve conflicting evidence in the Band’s favor.  

Further, the Band did not raise the Indian canon in its argument that the ILO did not take 

into account congressional policy directives in IGRA.2  The Band argued instead that the 

Department “failed to consider” policy considerations, such as the Band’s lack of a land base.  

Pl. Mem. at 33–34 (“The Tahsuda letter makes no reference at all to these policy-based 

considerations and thus obviously failed to take them into account.”).  The Band argued that 

                                                 
2 Nor did the Band argue that the Department failed to consider “the government’s role in 
weakening the historical connection between the Band and its land,” as the Opinion found.  Op. 
51.  In fact, the Band contends that the opposite is true: it argues that governmental intrusion into 
the Band’s ancestral territory forced tribal members to migrate south to work in the North Bay 
region, precipitating the Band’s claimed connection to the Parcel. Pl. Reply 10–11 n.8.  The 
Band concedes that the area in the vicinity of the Parcel has been part of the territory of the 
Patwin people, not the Band’s ancestors.  Id.; Pl. Mem. 3 n.3. 
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these omissions were a violation of the APA’s requirement that an agency “examine the relevant 

data and articulate a satisfactory explanation for its action including a rational connection 

between the facts found and the choice made.”  Pl. Reply 24.  Thus, the Band’s argument 

focused on lack of consideration of relevant factors, rather than arguing that the Indian canon of 

construction required the Department to weigh ambiguous evidence in the Tribe’s favor.  Id. at 

34–36 (“All this important evidence, which was before the agency at the time, goes directly to 

the evidentiary defects claimed in the Tahsuda letter and yet was ignored”).  

Similarly, Federal Defendants addressed the Indian canon of construction only in relation 

to their argument that the regulations were a permissible construction of IGRA.  See Mem. in 

Supp. of Fed. Defs.’ Cross Motion for Summ. J. and in Opp’n to Pl.’s Mot. for Summ. J. (Defs. 

Mem.) at 11–21, ECF No. 54-1; Reply Br. in Supp. of Fed. Defs.’ Cross Mot. for Summ. J. 

(Defs. Reply) at 5–8, ECF No. 59.  Federal Defendants argued that the Indian canon should not 

apply in interpreting IGRA, and that Chevron deference should be accorded to the agency’s 

interpretation.  Defs. Mem. 11–19; Defs. Reply 1–8.  Federal Defendants also argued that the 

Department’s application of the “restored lands” exception to Scotts Valley was not arbitrary and 

capricious.  Defs. Mem. 22–37; Defs. Reply 12–25.  None of this briefing touched on the issue of 

whether the Indian canon would apply to the Department’s exercise of its discretion when 

assessing evidence of the Band’s historical connection to the land under the governing 

regulations.  

The Court should therefore reconsider its holding because the Court did not have the 

benefit of the parties’ briefing on whether the Indian canon of construction requires an agency, in 

the course of considering factual evidence, to resolve all factual and evidentiary inferences in the 

Band’s favor in the course of applying a regulation that, as the Court held, satisfies the APA.  
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And, because the Band never raised the issue, Federal Defendants were deprived of the 

opportunity to defend against or counter the reasoning on which the Court eventually relied in 

ruling against Federal Defendants and remanding the ILO to the Department.  The Supreme 

Court recently reiterated that in “our adversarial system of adjudication, we follow the principle 

of party presentation,” where the court relies “on the parties to frame the issues for decision and 

assign to courts the role of neutral arbiter of matters the parties present.”  United States v. 

Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020).  The departure from that process here has resulted 

in a manifest injustice that the Court should remedy by reconsidering, in light of the arguments 

Federal Defendants put forth below, the Court’s decision that the Indian canon of construction 

applies to the agency’s weighing of evidence during the decision-making process.   

B. The Court’s holding that the Department must apply the Indian canon of 
construction during the decision-making process is a clear error. 

The Court should reconsider its holding that the Department was required, during its 

decision-making process under the Part 292 regulations, to weigh the evidence in the Band’s 

favor under the Indian canon of construction because that holding is clearly erroneous.   

1. The Indian canon does not apply to the agency’s resolution of factual and 
evidentiary inferences. 

The canon that ambiguities in the law should be construed in favor of Indians has never 

been applied to the agency’s evaluation of evidence during the administrative process.  See, e.g., 

Chickasaw Nation v. United States, 534 U.S. 84, 94 (2001) (stating that canons “are designed to 

help judges determine the Legislature’s intent as embodied in particular statutory language”); 

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (holding that “statutes are to be 

construed liberally in favor of the Indians, with ambiguous provisions interpreted to their 

benefit”); DeCoteau v. District Cnty. Court for the Tenth Judicial Dist., 420 U.S. 425, 447 

(1975) (noting that the canon is “for construing the complex treaties, statutes, and contracts 

Case 1:19-cv-01544-ABJ   Document 65   Filed 10/28/22   Page 6 of 12



7 

which define the status of Indian tribes.”).  The canon says that ambiguous legal provisions 

should be interpreted to the Indians’ benefit, and “applies only to statutes that are both 

ambiguous and passed for the benefit of Indian tribes.”  Ho-Chunk, Inc. v. Sessions, 894 F.3d 

365, 369 n.4 (D.C. Cir. 2018) (citing El Paso Natural Gas Co. v. United States, 632 F.3d 1272, 

1278 (D.C. Cir. 2011) & San Manuel Indian Bingo & Casino v. NLRB, 475 F.3d 1306, 1312 

(D.C. Cir. 2007)).  Thus, the Indian canon is only relevant for determining legal meaning, and 

the Court erred in applying the canon to the agency’s factual determinations.  

2. D.C. Circuit case law does not support the Court’s holding. 

The Court’s application of the Indian canon to an agency’s weighing of factual evidence 

does not find any support within D.C. Circuit precedent.  Indeed, we have not found any cases in 

any court requiring the Department to apply the Indian canon to resolve ambiguities in evidence 

in favor of a tribe during the administrative process.  Likewise, the leading treatise on federal 

Indian law identifies no instance of Indian canons of construction being applied to factual 

determinations.  See Cohen’s Handbook of Federal Indian Law §2.02[1] (2012).  One court in 

this District has expressly rejected the argument.  See Mashpee Wampanoag Tribe v. Bernhardt, 

466 F. Supp. 3d 199, 217 (D.D.C. 2020).  In Mashpee, the Tribe argued that the canon should 

require the Department to apply a standard two-part test in a way that is favorable to the Tribe.  

Id.  Judge Friedman held that this argument “misunderstands the canon,” and that the Indian 

canon of construction applies to questions of statutory interpretation, but “with the statutory 

interpretation resolved, the canon’s role is complete.”  Id.  “After a statute has been interpreted, 

‘agency action is always subject to arbitrary and capricious review under the APA.’”  Id. (citing 

Confederated Tribes of the Grand Ronde Community of Oregon v. Jewell, 830 F.3d 552, 559 

(D.C. Cir. 2016)).   
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On several occasions, the D.C. Circuit has applied the Indian canon to statutory 

interpretation questions, but applied the APA’s arbitrary and capricious standard without regard 

to that canon when considering the application of standards or regulations to a particular set of 

facts.  Grand Ronde involved a similar factual situation as the case at bar.  Grand Ronde, 830 

F.3d at 559.  There, two groups challenged the Department’s decision to take land into trust for 

the restored Cowlitz Tribe, which was based in part on the Department’s determination that the 

Cowlitz had “significant historical connections with the” parcel at issue.  Id. at 555, 567–68.  The 

court first “employ[ed] the familiar Chevron analysis,” noting that it must also be “mindful of the 

‘governing canon of construction requiring that statutes are to be construed liberally in favor of 

the Indians with ambiguous provisions interpreted to their benefit.”  Grand Ronde, 830 F.3d at 

558 (citing Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 1266 n.7 (D.C. Cir. 2008)).  

After it found that the agency’s interpretation of IGRA was reasonable, however, the court 

reviewed whether the agency’s determination that the Cowlitz Tribe established significant 

historical connections using the arbitrary or capricious standard without further application of the 

Indian canon to the facts before the agency.  Id. at 568 (finding that the decision “is supported by 

substantial evidence amply showing that Interior found the Cowlitz parcel to be within a broader 

area of significance to the Tribe” and therefore was “not otherwise arbitrary or capricious”).  As 

in Grand Ronde, this Court determined that the Department’s interpretation of IGRA’s restored 

lands exception was reasonable.  Op. 34.  The Court, however — and inconsistent with Grand 

Ronde — went on to apply something more stringent than the normal “arbitrary and capricious” 

standard to the Department’s weighing of facts.   

Similarly, in Butte County v. Chaudhuri, 887 F.3d 501, 505 (D.C. Cir. 2018), the court 

stated that “[w]hen the Secretary considers an application to take lands into trust under the 
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restored-lands exception,” the APA provides the “governing procedural rules.”  Id.  In reviewing 

the Secretary’s decision that a parcel constituted “restored lands,” the court said it would “assess 

only whether the Secretary’s application of the historical-connection factor was arbitrary and 

capricious.”  Id. at 508.  In Butte County v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010) the court 

found that the Department’s decision to take land into trust for a tribe violated the APA, in part 

because the agency refused to consider evidence that weighed against taking the land into trust 

for the benefit of the tribe.  Id. (stating that “an agency’s refusal to consider evidence bearing on 

the issue before it constitutes arbitrary agency action within the meaning of” the APA).  Neither 

the majority opinion nor the dissent, which would have upheld the pro-tribal decision, applied 

the Indian canon to the agency’s weighing of evidence; the court solely applied the APA’s 

arbitrary and capricious standard.  There is no suggestion anywhere in these opinions that, after 

questions of statutory interpretation are resolved, the canon plays a role in determining whether 

the agency’s decision was arbitrary and capricious.  

3. CETAC does not compel or support the Court’s holding. 

The Court’s reliance on Citizens Exposing Truth About Casinos v. Kempthorne 

(“CETAC”), 492 F.3d 460 (D.C. Cir. 2007), see Op. 52–55, is misplaced because CETAC is 

distinguishable from the case at bar for several reasons.  First, CETAC involved only statutory 

interpretation and not the agency’s application of the governing statutory or regulatory factors to 

the evidence before it.  See 492 F.3d at 464 (“On motions for summary judgment, . . . the district 

court granted the Secretary’s motion on the statutory interpretation issue that is raised by 

Citizens on appeal.”).  In CETAC, the Secretary took land into trust for a tribe under IGRA’s 

“initial reservation” exception, and the plaintiffs argued that the Secretary’s interpretation of 

“initial reservation” “was based on an impermissible interpretation of the statute” because the 

tribe already had a state reservation.  Id. at 464–65.  Thus, the question before the court was 
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whether the Secretary’s statutory interpretation of “initial reservation” as encompassing only 

federal reservations was reasonable.  Id. at 465.   

Second, at the time of the CETAC decision, the Department had not yet promulgated the 

Part 292 regulations, and thus the agency’s interpretation of the phrase “initial reservation” in 

IGRA was contained in the agency decision (rather than promulgated regulations).  The 

Department’s interpretation of IGRA’s initial reservation exception and restored lands exception 

is now codified in the Part 292 regulations.3  Thus, the decision document in CETAC, which 

contained the agency’s statutory interpretation, is functionally different than the ILO at issue 

here, where the Department was only applying the standard from the regulations to the factual 

evidence before it.  CETAC, therefore, does not support a finding that a court must always 

review an agency’s weighing of evidence under the Indian canon (rather than the normal APA 

standard) simply because an agency decision on a tribal application is what is being reviewed.  

The Court should follow the more recent D.C. Circuit decision in Grand Ronde and apply the 

arbitrary and capricious standard to review the agency’s application of the regulations to the 

evidence. 

4. The Court’s holding removes discretion afforded to the Department by the 
APA. 

The Court should also reconsider its decision because the ruling removes the discretion 

afforded the Department by the APA.  The Court’s scope of review under the APA “‘is narrow 

and a court is not to substitute its judgment for that of the agency,’ provided the agency has 

‘examined the relevant data and articulated a satisfactory explanation for its action including a 

                                                 
3 The Court downplays the significance of the Department’s implementing regulations, asserting 
that “the agency lacks quantitative standards to apply, notwithstanding the promulgation of Part 
292.”  Op. 52.  This is incorrect given that Part 292 sets forth criteria to meet the restored lands 
exception, including defining the phrase “significant historical connection,” and there is ample 
agency precedent interpreting and applying Part 292.  
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rational connection between the facts found and the choice made.’”  Airmotive Eng’g Corp. v. 

FAA, 882 F.3d 1157, 1159 (D.C. Cir. 2018) (citing Motor Vehicle Mfs. Ass’n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  The D.C. Circuit has recognized the Department’s broad 

authority over and special expertise in Indian affairs.  See Mackinac Tribe v. Jewell, 829 F.3d 

754, 757 (D.C. Cir. 2016) (“Congress delegated to the Secretary the regulation of Indian 

relations and affairs, see generally 25 U.S.C. § 2 . . . .”); James v. U.S. Dep’t of Health & Human 

Servs., 824 F.2d 1132, 1138 (D.C. Cir. 1987) (noting that “Congress has specifically authorized 

the Executive Branch to prescribe regulations concerning Indian affairs and relations”).  The 

Department exercises that discretion and expertise when applying the regulations to the 

particular facts to make an Indian Lands determination.  These decisions involve extensive 

review of documentation regarding the tribe’s modern, historical, and temporal connections to 

the land in question, among other things.  Deference to the agency is warranted where, as here, 

the case involves “a factual dispute the resolution of which implicates substantial agency 

expertise.”  Marsh v. Oregon Nat. Res. Council, 490 U.S. 360, 376 (1989).  

Requiring the agency to resolve all factual inferences in favor of a tribe removes a large 

part of the Department’s discretion and prevents the Department from exercising its authority 

and expertise.  In so holding, the Court effectively replaced the reasoned decision-making 

standard under the APA — a process that inherently affords the Department discretion in 

applying its own regulations to a given set of facts — with a new standard requiring the 

Department to resolve any doubts in favor of the Band.  This may create inconsistencies with the 

Department’s prior decisions under the “restored lands” exception and Part 292, and create 

uncertainty for tribes going forward.  Cf. Dickinson v. Zurko, 527 U.S. 150, 155 (1999) (stating 

that “the APA was meant to bring uniformity to a field full of variation and diversity” so 
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exceptions to its requirements must be “clear.”).  The Court’s decision could also be interpreting 

by some as requiring the Department to ignore or discount conflicting evidence, in violation of 

the APA.  Butte County, 613 F.3d at 194 (“[A]n agency’s refusal to consider evidence bearing on 

the issue before it constitutes arbitrary agency action within the meaning of [the APA, 5 U.S.C.] 

§ 706.”). 

V. CONCLUSION 

Federal Defendants therefore respectfully request that this Court reconsider the portion of 

the Opinion holding that the Department must apply the Indian canon in its evaluation of 

evidence in the administrative process.   

Respectfully submitted this 28th day of October, 2022. 
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