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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA  

 

 

SCOTTS VALLEY BAND OF POMO   

INDIANS,   

     Plaintiff, 

 

v.    

    

UNITED STATES DEPARTMENT OF THE  CASE NO. 1:19-cv-1544 ABJ   

INTERIOR, et al.,   

  

       Defendants.  

 

 

SCOTTS VALLEY BAND OF POMO INDIANS’ 

OPPOSITION TO MOTION FOR RECONSIDERATION 

UNDER RULE 59(e) 

 

On September 30, 2022, the Court entered an Order on the parties’ cross-motions for 

summary judgment in this matter.  ECF No. 63; see also ECF No. 64 (“Opinion”).  The Court 

granted Plaintiff Scotts Valley Band of Pomo Indians’ (“Scotts Valley”) motion for summary 

judgment with respect to whether the Department of the Interior’s (“Department”) unfavorable 

Indian Lands Opinion (“ILO”) was arbitrary and capricious.  The Court denied Scotts Valley’s 

motion on all other legal grounds, including whether the Department’s governing regulations at 

25 CFR Part 292 violated the Indian Gaming Regulatory Act, 25 U.S.C. §2701 et seq. (“IGRA”) 

or the Indian Reorganization Act, 25 U.S.C. § 5101 et seq. (“IRA”), and whether the 

Department’s decision resulted from a flawed decision-making process.1  ECF No. 63.  In short, 

 
1  Thus, the Department prevailed on all legal issues that might undo its regulations or alter its 

processing of ILO requests by Indian tribes.  On remand, the Department must do no more than 

reconsider its negative decision on the Scotts Valley ILO.  The Department’s protestations in its 

Motion regarding the impact of the Order beyond Scotts Valley, then, are overstated. 
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the Department prevailed on all issues presented by the cross-motions except whether the ILO 

“was arbitrary and capricious when considered in accordance with the Indian canon of statutory 

construction...”  Id.2 

The Department moved for reconsideration by this Court under Fed. R. Civ. Pro. 59(e) on 

the single issue on which Scotts Valley prevailed.  ECF No. 65 (“Motion”).  Scotts Valley 

opposes the Motion and demonstrates that it should be denied for four reasons: first, the 

Department fails to acknowledge and cannot carry its burden of proof under the standard 

governing such motions in this Circuit; second, the Department is flatly wrong that the Court 

committed “clear error” in holding that the Indian canon of construction has force in the 

application of the Department’s ambiguous regulations (Motion at 1); third, the Court’s decision 

does not strip the Department of its discretion in its decision-making on ILOs; and fourth, the 

substantive issues that led the Court to require reconsideration were fairly presented by the 

parties for the Court’s consideration.   

I.  The Department fails to carry its burden to establish any of the circumstances 

necessary to support reconsideration of judgment in this Circuit. 

As a general proposition, a motion to reconsider or amend a judgment is an extraordinary 

remedy which should be used sparingly.  Mohammadi v. Islamic Republic of Iran, 782 F.3d 9, 17 

(D.C. Cir. 2015) (quoting 11 Charles Wright & Arthur Miller, Federal Practice & Procedure, 

 
2  Throughout its Motion, the Department characterizes the Court’s judgment as an application of 

the Indian canon to the “evaluation of evidence during the administrative process,” not as an 

application of the Indian canon to its regulations.  Motion at 1.  The Department’s 

characterization is a linguistic distinction without a difference.   25 CFR Part 292, the regulations 

under which the decision challenged by Scotts Valley was made, are ambiguous with highly 

subjective criteria used by the Department to evaluate historical data on the nature of the 

connection between a tribe and particular land, among other things.  Under these circumstances, 

the interpretation of ambiguous regulatory terms is effectively the same thing as the 

determination of inferences to be drawn from undisputed historical data considered under those 

ambiguous regulatory terms. See Opinion at 52.    
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§2810.9 (3d ed. 2012)).  The motion is addressed to the court’s discretion and the moving party 

has the burden of proving that relief under Rule 59(e) is warranted.  Arabaitzis v. Unum Life Ins. 

Co. Of Am., 351 F. Supp.3d 11, 14-15 (D.D.C. 2018).  The relief is available only if the moving 

party establishes one of three circumstances: first, there is an intervening change of controlling 

law; second, new evidence has become available; or third, the judgment must be amended to 

correct a clear error of law or to prevent manifest injustice.  Pigford v. Perdue, 950 F.3d 886, 

891 (D.C. Cir. 2020); Leidos, Inc. v. Hellenic Republic, 881 F.3d 213, 217 (D.C. Cir. 2018); 

Dyson v. District of Columbia, 710 F.3d 415, 420 (D.C. Cir. 2013). 

In its Motion, the Department relies solely on the third ground for a Rule 59(e) motion, 

makes no reference to the extraordinary nature of the remedy it requests, and fails to 

acknowledge its burden of proving this ground.  The Department’s omissions are significant.  

The cavalier treatment of the remedy it proposes suggests that the Motion is a proceeding in the 

ordinary course of litigation; but Rule 59(e) motions plainly are neither ordinary nor lightly 

granted.  Further, the Department’s failure to acknowledge its burden of proof masks the 

insubstantial nature of the Department’s arguments in support of its Motion.  For these reasons 

alone, the Department’s Motion fails to meet the high standard required in this Circuit for Rule 

59(e) motions and should be denied. 

The Department fails to carry its burden to prove the existence of a “clear error” by the 

Court.  In fact, there is clear authority contrary to the Department’s position, authority which 

indicates that the Department is obliged to consider the Indian canon of construction in the 

application of its regulations to Scotts Valley’s ILO request.  Because the Department has not 

and cannot carry its burden of proving clear error, its Motion should be denied.   
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II.   The Department’s claimed clear error depends upon serious misrepresentation of 

the governing authority. 

The Department represents to the Court that its holding that the Indian canon of 

construction applies to the Department’s assessment of historical evidence under the Part 292 

regulations is “without legal basis...”  Motion at 2.  The Department’s analysis on this point 

fundamentally misrepresents the authority it cites.  The most egregious example is the 

Department’s reliance on Cohen’s Handbook of Federal Indian Law §2.02[1] (2012).  See 

Motion at 7.  (“Likewise, the leading treatise on federal Indian law identifies no instance of 

Indian canons of construction being applied to factual determinations.”) The cited provision 

plainly states that the Indian canons do apply to federal regulations:  “These canons [of 

construction] were first developed in the context of treaty interpretation, but the courts have 

consistently extended them to non-treaty sources of positive law such as agreements, statutes, 

executive orders, and federal regulations” (emphasis added).3  As discussed below, the 

Department also misrepresents other authority it cites, albeit not to the same level as with the 

treatise. 

A. The Department relies upon three Supreme Court decisions for the proposition that the 

Indian canon of construction “has never been applied to the agency’s evaluation of evidence 

during the administrative process.”  Motion at 6.  But those cases do nothing more than state the 

Indian canon and apply it to the statute before the Court; the applicability of the canon to federal 

regulations was not before the Court in any of the cases and the Court made no comment upon its 

 
3  With regard to federal regulations, the treatise cites HRI Inc., v. EPA, 198 F.3d 1224 (10th Cir. 

2000).  As discussed further infra, the regulation in that case dealt with complex factual issues 

promulgated under the Safe Water Drinking Act.  Id. at 1232.  The court held that “[T]he trust 

relationship and its application to all federal agencies necessarily requires the application of a 

similar [protective] canon of construction to the interpretation of federal regulations.”  Id. at 

1245. 
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applicability.  In Chickasaw Nation v. United States, 534 U.S. 84 (2001), for example, the 

question before the Court was whether IGRA exempted Indian tribes from paying federal taxes.  

The Court noted the Indian canon of construction, held that IGRA was not ambiguous in this 

regard, and further that the Indian canon was offset by the canon of construction that federal tax 

exemptions must be expressed, not implied.  Chickasaw Nation at 94-95.  Similarly, in Montana 

v. Blackfeet Tribe, 471 U.S. 759 (1985), the question was whether Congress had authorized the 

state to tax the Indian tribe’s oil and gas revenues.  The Court held that the federal statute in 

question must be construed in accordance with the Indian canon of construction and did not, as 

result, authorize state taxation.  Id. at 766.  In DeCoteau v. District Cnty. Court for the Tenth 

Judicial District, 420 U.S. 425 (1975), the question was whether a federal statute had 

disestablished the reservation in question.  The Court noted the applicability of the canon but 

held, nonetheless, that Congress had sufficiently expressed its intent in the federal statute to alter 

the reservation boundaries.  Id. at 444-447.  There is nothing in any of these cases that supports 

the Department’s proposition that the Indian canon has never been applied to federal regulations. 

The Department also overstates the three Circuit Court cases it cites for the proposition 

that the Indian canon applies only to the construction of statutes.  Those cases do, indeed, 

conclude that the canon applies “only” to those statutes that are both ambiguous and enacted for 

the benefit of Indians.  See Motion at 6-7.  But they do so merely to emphasize that one or both 

of the pre-requisites for the application to the particular statute at issue was missing.  Ho-Chunk 

Inc. v. Sessions, 894 F.3d 365, 369 n. 4 (D.C. Cir. 2018) (statute neither ambiguous nor enacted 

for the benefit of Indians); El Paso Natural Gas Co. v. United States, 632 F.3d 1272, 1278 (D.C. 

Cir. 2011) (statute neither ambiguous nor enacted for the benefit of Indians); San Manuel Indian 

Bingo & Casino v. NLRB, 475 F.3d 1306, 1312 (D.C. Cir. 2007) (statute not enacted for the 
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benefit of Indians.)  There was no occasion for the court to consider applicability of the Indian 

canon to federal regulations and nothing in the opinions even hints at such a rule. 

To the contrary, the Montana4 case cited by the Department indicates that the Indian 

canon is not merely a tool to be employed in the construction of Indian statutes but a standard 

that constrains the conduct of federal dealings with Indian tribes as a general proposition.  In the 

Court’s words, “As we said earlier this Term, ‘[t]he canons of construction applicable in Indian 

law are rooted in the unique trust relationship between the United States and the Indians.’”  

Montana, 471 U.S. at 766 (quoting Oneida County v. Oneida Indian Nation, 470 U.S. 226, 247 

(1985)).  “This formulation [of the canon] conveys the idea that courts should presume a 

benevolent intent on the part of Congress and other federal actors when they exercise their trust 

responsibilities in dealing with Indians.”  Cohen’s Handbook of Federal Indian Law, §2.02[2] 

(emphasis added).  Thus, the Department is simply wrong that these authorities indicate that the 

Indian canon applies only to federal statutes. 

B.  The Department cites three cases in the D.C. Circuit as indicating no support for the 

application of the Indian canon to regulations.  Again, the Department overstates its claimed 

authority. 

First, the Department relies upon Mashpee Wampanoag Tribe v. Bernhardt, 466 F. Supp. 

3d 199 (D.D.C. 2020) as having “expressly rejected the argument [that the Indian canon 

applies]...”  Motion at 7.  Immediately preceding the quote used by the Department, the Mashpee 

court indicated that the standard in question was a Solicitor’s Opinion, not a regulation.  Further, 

the court found that the Solicitor’s Opinion “applied both the Indian canon of construction and a 

 
4  Montana v. Blackfeet Tribe is generally considered to be the leading explication of the Indian 

canon of construction.  See Cohen’s Handbook of Federal Indian Law, supra.  

Case 1:19-cv-01544-ABJ   Document 66   Filed 11/10/22   Page 6 of 17



 

7 

Chevron analysis when implementing the two-part test as official agency guidance.”  Id. at 216.  

As a result, the court’s observation that “the canon’s role is complete” may refer to either to the 

court’s statutory construction issue or the Department’s own application of the Indian canon in 

formulating the legal standard governing the “under Federal jurisdiction” inquiry.  In any event, 

the Department in that instance explicitly relied upon the Indian canon of construction in its 

inquiry: “Finally, the canons of construction applicable in Indian law, which derive from the 

unique relationship between the United States and Indian tribes, also guide the Secretary’s 

interpretation of any ambiguities in the IRA.”  M-37029 at 19.  This hardly constitutes an express 

rejection of the application of the Indian canon to the Department’s regulations. 

Second, the Department suggests that the application of the Indian canon to regulations is 

somehow inconsistent with the arbitrary and capricious standard of review under the 

Administrative Procedure Act (“APA”), citing Confederated Tribes of the Grand Ronde 

Community of Oregon v. Jewell, 830 F.3d 552 (D.C. Cir. 2016).  See Motion at 7-8.  But Scotts 

Valley did not maintain, and this Court did not find, that the arbitrary and capricious standard of 

the APA was supplanted in this case by the Indian canon.  The arbitrary and capricious standard 

is a “factual inquiry” where the “reviewing court must consider whether the [agency] decision 

was based on a consideration of the relevant factors....”  Marsh v. Oregon Natural Resources 

Council, 490 U.S. 360, 378 (1989) (quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 

401 U.S. 402, 416 (1971)).  Further, the APA also requires the reviewing court to determine 

whether the agency action was in accordance with law.  Citizens to Preserve Overton Park, 401 

U.S. at 416; 5 U.S.C. § 706(2)(A).  Here, the Court simply held that the Indian canon of 

construction is a relevant factor, one that is compelled by and deeply embedded in federal Indian 

law.  The Department failed to take this relevant factor into account as required by law.  The 
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Court remanded the case to permit the Department to do so.  Opinion at 52-57, 61. The decision 

in Confederated Tribes of the Grand Ronde is consistent with this result - it applied the arbitrary 

and capricious standard and found that the agency had appropriately interpreted and applied its 

own regulations in a broad, protective manner consistent with the required Indian canon.5  

Third, the Department relies upon Butte County v. Chaudhuri, 887 F.3d 501 (D.C. Cir. 

2018) for the same proposition that the arbitrary and capricious standard, not the Indian canon, 

applies to this case.  But as discussed above, the arbitrary and capricious standard actually 

requires that the Indian canon be given play in agency decision-making, as a factor that is 

relevant in the implementation of ambiguous regulations and required by federal law.  The 

agency decision reviewed in Butte County, like the one reviewed in Confederated Tribes of 

Grand Ronde, was favorable to the Indian tribe and appeared to give full play to inferences made 

in the tribe’s favor.  The court held that the Secretary did not ignore relevant data and “properly 

considered [data] in light of the Secretary’s understanding of the evolution of the Tribe’s makeup 

on the Rancheria....”  Butte County at 510.  This is akin to the analysis this Court required on 

remand here. 

C.  The Department insists that Citizens Exposing Truth About Casinos v. Kempthorne, 

492 F.3d 460 (D.C. Cir. 2007) (CETAC), does not support the Court’s Order.  See Motion at 9.  It 

is correct that the agency decision under review there was made before the adoption of the Part 

292 regulations.  It is also true, as a result, that the agency decision was an application of 

ambiguous language in IGRA itself, rather than the ambiguity in the Part 292 regulations.  But 

 
5  It is also noteworthy that the agency decision in question was a favorable one for the tribe, a 

result that is consistent with the application of the Indian canon of construction.  830 F.3d at 567.  

Given the result, the reviewing court had little need to consider in depth the impact of the Indian 

canon. 
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those supposed distinctions are beside the point.  The point is that the Indian canon must be 

given play not only in statutory construction, but also in the agency’s decision-making in the 

implementation of admittedly ambiguous standards, be they statutory or regulatory.  As the 

Court noted, the agency’s decision letter in CETAC is the administrative equivalent of the 

decision challenged in this case because the former was made before the adoption of the Part 292 

regulations.  Opinion at n. 24.  As the CETAC court held, the agency’s decision must be made 

with a view toward the Indian canon of construction and the underlying purpose of IGRA to 

promote the economic viability of Indian tribes, particularly with regard to the equal footing 

exceptions for newly recognized and restored Indian tribes.  Id. at 467, 471.  The Court here 

remanded for the Department to conduct a similar analysis for Scotts Valley. 

D.  Without more, the Department has failed in its obligation to prove a clear error in 

support of its Motion.  Read most favorably for the Department, the authority discussed above 

does no more than indirectly suggest that the question of application of the Indian canon to an 

admittedly ambiguous regulation, promulgated to implement an adjudged ambiguous statute,6 

may be an open question.  Because the Department bears the burden of proving clear error, this 

arguably open question is plainly insufficient to warrant a Rule 59(e) motion.  Arabaitzis v. 

Unum Life Ins. Co. of Am., 351 F. Supp. 3d at 14. 

There is more, however.  This is clear authority that the Indian canon does apply to 

regulations.  Indeed, it is long-standing rule. Writing in 1993 in his classic treatment of the 

Indian canon of construction, Professor Phillip Frickey explained: 

 
6  Scotts Valley argued in its motion for summary judgment that IGRA, with regard to the 

restored lands exception, is plain, not ambiguous.  ECF No. 48-1 at 20-24.  But the Court held 

that the statute is ambiguous.  Opinion at 19-22.   
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[M]any federal Indian law decisions, especially those dealing with developments 

since the mid-nineteenth century, turn not on treaty language but on the text of 

seemingly more mundane instruments of law, such as statutes, executive orders, 

and federal regulations... In any event, because all are constitutive in nature - all 

adjust a sovereign-to-sovereign, structural relationship based on Chief Justice 

Marshall’s understanding of the earliest colonial practices prior to the negotiation 

of any treaty - the canon should apply to them, too. 

Philip P. Frickey, Marshalling Past and Present: Colonialism, Constitutionalism, and 

Interpretation in Federal Indian Law, 107 Harv.L.Rev. 381, 421 (1993). 

Professor Frickey was correct.  There is direct authority in the modern cases that the 

Indian canon of construction applies to federal regulations.  The clearest statement of the rule is 

in the Tenth Circuit’s decision in HRI v. EPA, 198 F.3d 1224, supra.  As noted above, the issue 

involved a technical regulation promulgated under authority of the Safe Water Drinking Act.  

The federal statute and regulations authorized states to implement federal standards, except that 

the EPA itself was authorized to do so on Indian reservations.  HRI at 1232.  The state disputed 

the continued reservation status of some lands and challenged the EPA action.  After determining 

that the agency was entitled to deference for its interpretation of the ambiguous statute, the court 

reviewed the agency’s determination under its regulations.  Id. at 1241-44.  Regarding the Indian 

canon, the court reasoned: 

The federal government bears a special trust obligation to protect the interests of 

Indian tribes, including protecting tribal property and jurisdiction.  See, e.g., 

Oneida County v. Oneida Indian Nation, 470 U.S. 226, 247 (1985) (holding that 

“[t]he canons of construction applicable in Indian law are rooted in the unique 

relationship between the United States and the Indians”); Morton v. Mancari, 417 

U.S. 535, 555, 94 S. Ct. 2474, 41 L.Ed.2 290 (1974) (recognizing “Congress’ 

unique obligations toward the Indians”); United States v. Creek Nation, 295 U.S. 

103, 190-10, 55 S. Ct. 681, 79 L.E.2d 1331 (1935) (holding that the federal 

executive is held to a strict fiduciary standard in relations with Indian tribes and is 

to take “all appropriate measures for protecting and advancing those tribes’ 

interests”)...  “Since the trust obligations are binding on the United States, these 

standards of conduct would seem to govern all executive departments that may 

deal with Indians….” Felix S. Cohen, Handbook of Federal Indian Law at 225 

(1982 ed.)….  The trust relationship and its application to all federal agencies that 
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may deal with Indians necessarily requires the application of a similar canon of 

construction to the interpretation of federal regulations. 

Id. at 1245.  The court concluded that the agency’s decision under the regulations to recognize 

the continuing reservation status of the area in question was “clearly permissible.”  Id. at 1246; 

see also Jicarilla Apache Tribe v. Supron Energy Corp., 728 F.2d 1555, 1563 (10th Cir. 1984) 

(“Because of this trust relationship the Government, in both its executive and legislative 

branches, is held to a high standard of conduct, one consonant with its ‘moral obligations of the 

highest obligation and trust.’ [citation omitted].  For the same reason, whenever doubt or 

ambiguity exists in federal statutes or regulations, such doubt is resolved in favor of the tribes.’ 

[citation omitted].”)  Thus, the Department’s suggestion here that the canon of construction is 

exhausted upon interpretation of an ambiguous federal statute is wrong.  See Motion at 9. 

Significantly, this Tenth Circuit rule has been cited with approval by the D.C. Circuit 

Court.  In Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001), the court discussed at length the 

nature and requirements of the federal government’s trust relationship with Indian tribes.  The 

court observed that, where ambiguity exists in federal statutes and regulations, the ambiguity is 

to be resolved in accordance with the Indian canon of construction, citing Tenth Circuit 

authority.  240 F.3d at 1103 (“Whenever doubt or ambiguity exists in federal statutes or 

regulations, such doubt is resolved in favor of the Tribes,” quoting Jicarilla Apache Tribe v. 

Supron Energy Corp., above) (dictum as to federal regulations); see also Maniilaq Assn. v. 

Burwell, 170 F. Supp.3d 243, 248 & n.4 (D.D.C. 2016) (Indian canon applies to federal 

regulations). 

Given the Department’s misuse of the authority it cites and the clear authority to the 

contrary, the Department cannot credibly maintain that the Indian canon of construction has no 
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force beyond ambiguous statutes.  The Department’s Motion must be denied for its failure to 

establish even a doubtful, much less clear, error of law. 

III. The Department’s discretion in the application of its Part 292 regulation remains 

intact. 

Without explanation or elaboration, the Department insists that the Court’s Order should 

be reconsidered because it deprives the Secretary of her discretionary authority in the analysis of 

the historical connection under 25 CFR §292.12(b).  Motion at 10-12.  It is not self-evident why 

this would be the case.  As the Court noted, the regulations employ ambiguous terms that are 

highly subjective and contain no expressed evidentiary standard.  Opinion at 52.  This creates 

great play for the Secretary’s discretion, even when the Secretary is obliged to draw inferences 

from evidence and resolve evidentiary doubts in favor of the tribe.  Further, the Court does not 

direct a particular outcome upon reconsideration by the Department on remand, only that 

reconsideration be undertaken with the Indian canon in view.  And none of the cases cited by the 

Department here indicates how or why the Secretary’s discretion would be circumscribed upon 

remand.  See Motion at 11-12. 

First, the Court does not displace the APA arbitrary and capricious standard with the 

Indian canon of construction.  To the contrary, the Court expressly adopted and applied the 

arbitrary and capricious standard to this case.  Opinion at 10-11.  As noted above, though, that 

standard provides for consideration of the Indian canon - because the arbitrary and capricious 

standard requires that all relevant factors be considered by the agency and because the APA 

requires that agency actions be undertaken “in accordance with law.”  5 U.S.C. §706(A).  The 

Indian canon is “deeply rooted” in the federal-tribal relationship and fundamental in federal 

Indian law.  Oneida County v Oneida Indian Nation, 470 U.S. at 247.  As a result, the APA 

actually incorporates the Indian canon in the arbitrary and capricious standard and as in 
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accordance with federal Indian law.  See Massachusetts v. U.S. Dep’t of Transp., 93 F.3d 890 

(D.C. Cir. 1996).7  

Second, this is not a case presenting a factual dispute between the parties.  Neither Scotts 

Valley nor the Department disputed any of the historical data relied upon by the other.  The 

Secretary pointedly is not called upon to address “a factual dispute the resolution of which 

implicates substantial agency expertise.”  Motion at 11, quoting Marsh v. Oregon Nat. Res. 

Council, 490 U.S. 360, 376 (1989).  Again, whatever the Secretary’s discretionary authority in 

such factual disputes, nothing in the Court’s Order impinges upon the Secretary’s that authority 

to resolve these disputes. 

Third, the possibility of inconsistencies with other ILO decisions by the Department is 

imaginary only.  The analysis under the Part 292 regulations is tribe specific.  As the decision on 

the Scotts Valley ILO illustrates, the Department takes the view that each tribal history is 

distinct.  AR0011604-06.  Even when some historical circumstances are analogous or similar, 

that alone does not compel the same outcome under the Part 292 regulations.  Id.  Further, the 

Court’s Order does not direct a given outcome upon reconsideration by the Department.  Instead, 

it compels the Department to draw and give weight to inferences from historical data in Scotts 

Valley’s favor.  Opinion at 55-57.  “At bottom, much of the assessment in the ILO is subjective, 

as the agency lacks quantitative standards to apply, notwithstanding the promulgation of Part 

 
7 The interplay between the Indian canon and the federal inquiry under an ambiguous 

regulation is analogous to that between the Indian canon and ambiguous federal statutes as 

discussed in Massachusetts.  The Indian canon may compel a court to reject “agency 

interpretations of statutes that may have been reasonable in other contexts because the agency 

interpretation would not favor the Indians.”  Id. at 893 (citing Muscogee (Creek) Nation v. 

Hodel, 851 F.2d 1439, 1444-45 (D.C. Cir. 1988)).  Similarly, the Indian canon may compel the 

rejection of a particular interpretation of an ambiguous federal regulation because it does not 

favor the Indians, but not necessarily compel a particular outcome. 
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292.”  Opinion at 52.  The Indian canon has play in these interstices, resulting in a changed 

evaluation of the weight of evidence presented by Scotts Valley.  But still, at the end of the day, 

the Department may conclude that the body of historical evidence, even viewed most favorably 

for Scotts Valley, does not meet the unspecified level required in the regulations and IGRA.  

Thus, the reconsideration for Scotts Valley neither dictates the outcome in any other Indian 

tribe’s application for an ILO nor creates the possibility of conflict among past or future ILOs by 

the Secretary. 

Finally, the Department does not explain how or why the Court’s Order might compel the 

Department to ignore or discount conflicting evidence.  See Motion at 12.  It does no such thing 

on its face or in application.  On remand, the Secretary is obliged by the Court’s Order to draw 

favorable inferences from the Scotts Valley evidence, resolve doubts in the Scotts Valley 

evidence in favor of the Band, and then determine whether that evidence considered in toto with 

all evidence, conflicting or otherwise, meets the unspecified standard of evidence in the Part 292 

regulations as interpreted by the Secretary.  This is the assessment of data contemplated by the 

APA, required by the Indian canon, and the one sought by Scotts Valley itself.   

IV.   The Court’s Order rests upon the same issues identified by Scotts Valley. 

The Department complains that the Court’s Order addresses an issue not raised or briefed 

by the parties.  Motion at 3-6.  This is not correct as a substantive matter.  The Court relied upon 

historical data (and inferences drawn therefrom) identified by Scotts Valley in its summary 

judgment motion as requiring a remand. 

First, citing the Scotts Valley summary judgment motion, the Court found that the 

Secretary had failed to take the clear policy directives of IGRA into account in the analysis of the 

historical data.  Opinion at 51-54, citing ECF No. 48-1 at 34.  The Department vigorously 
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disputed and briefed this point in its own summary judgment motion.  ECF No. 55 at 29-32.  The 

parties addressed this issue under the arbitrary and capricious standard.  But as demonstrated 

above, the arbitrary and capricious standard incorporates the Indian canon.  In any event, it is not 

correct that the parties did not address this issue. 

Second, the Court noted the location of the parcel that was the subject of the Scotts 

Valley ILO as within the area ceded by Scotts Valley to the United States.  The Court observed 

that this factor may not require a favorable decision on the Scotts Valley ILO, but it should not 

be devalued as the Department had done.  Opinion at 55-56.  The inference to be drawn from this 

fact – and the weight given it by the Department – was vigorously disputed and fully briefed by 

the parties.  See ECF No. 48-1 at 25-26, 37; ECF No. 55 at 35, 43.  Again, it is not correct that 

the parties did not address the proper weight to be given this evidence. 

Third, the Court cited the parties’ varying inferences drawn from the body of evidence 

showing the presence of Scotts Valley ancestors in the vicinity of parcel, i.e., whether the 

evidence was singular (relating to tribal leader Augustine only) or reflected tribal presence.  

Opinion at 56.  The inferences to be drawn from this data were also the subject of briefing by the 

parties on summary judgment.  ECF No. 48-1 at 37; ECF No. 55 at 32-33.  So, the Court’s 

remand for further consideration by the Department of this evidence is not a new issue. 

In short, inferences to be drawn from the evidence cited by the Court have been fully 

briefed by the parties.  True, the parties did not frame their differences in the context of the 

Indian canon.  Rather, the parties framed their differences in terms of the APA standard.  As 

discussed above, though, this standard of review effectively incorporates the Indian canon, and, 

supports the Court’s Order requiring remand of the Scotts Valley ILO. 
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CONCLUSION 

In its motion for reconsideration, the Department does not present new evidence, does not 

cite to an actual intervening change in controlling law, and does not and cannot carry its burden 

of proving clear error in the Court’s Memorandum Opinion, or establish a need to prevent 

manifest injustice.  The motion for reconsideration should therefore be denied, and the Court 

should affirm the Order entered on September 30, 2022 remanding the ILO to the agency for 

further proceedings. 

Dated: November 10, 2022   Respectfully submitted, 

 

By:  /s/ Patrick R. Bergin 

      Patrick R. Bergin (D.C. Bar No. 493585) 

Tim Hennessy (D.C. Bar No CA00040) 

PEEBLES KIDDER BERGIN & ROBINSON LLP 

2020 L Street, Suite 250 

Sacramento, California 95811 

(916) 441-2700 

pbergin@ndnlaw.com  

thennessy@ndnlaw.com 

        

Arlinda F. Locklear (D.C. Bar No. 962845) 
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Washington, DC 20015 
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Patrick R. Bergin (D.C. Bar No. 493585) 

Tim Hennessy (D.C. Bar No CA00040) 

PEEBLES KIDDER BERGIN & ROBINSON LLP 

2020 L Street, Suite 250 

Sacramento, California 95811 

(916) 441-2700 

pbergin@ndnlaw.com  

thennessy@ndnlaw.com 
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