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INTRODUCTION 

Intervenor Tribes Nottawaseppi Huron Band of the Potawatomi (“NHBP”) and Saginaw 

Chippewa Indian Tribe of Michigan (“Saginaw Chippewa”) (collectively, “Intervenor Tribes”) 

hereby reply in support of their cross-motion for summary judgment.   For the reasons below, the 

Court should reject attempts by Plaintiff Sault Ste. Marie Tribe of Chippewa Indians (“Sault” or 

“Tribe”) to avoid the plain language of the Michigan Indian Land Claims Settlement Act 

(“Michigan Act”), Pub. L. No. 105-143, 111 Stat. 2652 (1997), deny Sault’s Renewed Motion for 

Summary Judgment, and grant summary judgment to Defendants on all remaining claims.     

ARGUMENT 

I. PURCHASING A CASINO SITE IS NOT A DISTRIBUTION FOR SOCIAL 
WELFARE PURPOSES THAT BENEFIT TRIBAL MEMBERS. 

A. Section 108(c)(4) does not apply to a land acquisition for a casino site.  

Section 108(c)(4) of the Michigan Act requires that “[t]he interest and other investment 

income of the Self-Sufficiency Fund shall be distributed— . . . (4) for educational, social welfare, 

health, cultural, or charitable purposes which benefit the members of the Sault Ste. Marie Tribe.”  

(Emphasis added.)  Sault previously sought to satisfy this plain language by vaguely promising 

minor donations from anticipated future casino revenues.  Instead, it now argues that acquisition 

of the Sibley Parcel need not have any actual social welfare benefit for tribal members—a 

subjective intent to benefit tribal members is enough.  See, e.g., Doc. 101 at 9 (“intent or objective 

in making the expenditure” is dispositive); id. at 26 (“What matters is the Tribe’s objective . . . .”);   

id. at 32 (“[T]he statute turns on the Tribe’s intent.”) (docket citations use ECF pagination).  

Sault’s argument impermissibly conflicts with the statutory language and the D.C. Circuit’s 

ruling in this case.  By attempting to fit a land acquisition into the “social welfare” language of 

§ 108(c)(4), Sault strains against a textual incongruity of its own making.  Congress addressed and 
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authorized certain limited land acquisitions in § 108(c)(5).  Now that the D.C. Circuit has rejected 

Sault’s reliance on an overbroad interpretation of that provision, Sault tries to shoehorn its land 

acquisition within a disparate section for social welfare expenditures.  Land purchases are not 

naturally described as “distribut[ions] . . . for . . . social welfare . . . purposes,” and the Sibley 

Parcel acquisition does not qualify as such.  Even assuming, straining against the text, that 

Congress intended to address land acquisitions indirectly in § 108(c)(4) before addressing them 

explicitly in § 108(c)(5)—that is, assuming that a land acquisition in theory “may . . . be subject 

to the mandatory trust language of . . . Section 108(f)”—Sault would still have to show that the 

land acquisition itself somehow serves “educational, social welfare, health, cultural, or charitable 

purposes” that benefit tribal members.  See AR1749 at 4 n.25.  It cannot do so. 

The D.C. Circuit’s interpretation of § 108(c)(5) shows why Interior was correct to reject 

Sault’s strained argument under § 108(c)(4).  “The mere acquisition of additional land, without 

any demonstration that the acquisition improves the quality or value of existing tribal lands, does 

not constitute an ‘enhancement of tribal lands’ within the plain meaning of Section 108(c).”  Sault 

Ste. Marie Tribe of Chippewa Indians v. Haaland (SSM), 25 F.4th 12, 21 (D.C. Cir. 2022) 

(emphasis added).  It is the “acquisition” that must enhance tribal lands under § 108(c)(5).  

Applying this controlling interpretation of § 108(c) in the context of § 108(c)(4), “the mere 

acquisition of . . . land, without any demonstration that the acquisition” itself furthers social 

welfare purposes that benefit tribal members, “does not constitute” a distribution for social welfare 

purposes which benefit tribal members “within the plain meaning of Section 108(c).”  Sault’s 

protestation that the statute lacks a standard for “permissible attenuation” and “intervening steps” 

(Doc. 101 at 16) ignores the D.C. Circuit’s plain-language reading of the statute.  When statutory 

funds are distributed to acquire land, the acquisition itself must be shown to serve the statutory 
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purpose.  Sault has not shown and cannot show that the acquisition of a proposed casino site is a 

distribution of funds for social welfare purposes that benefit tribal members.  Rather, as Sault 

admits, it is simply an attempt to eventually generate governmental revenue that some future 

iteration of the Sault tribal government will later decide how to spend. 

Sault argues in a footnote that the statute does not require an “accounting” as to “which 

dollars are actually used to fund the social welfare services” (Doc. 101 at 12 n.2), and it stays well 

clear of any suggestion that it will ever fund any particular social welfare services.  Yet elsewhere 

it requests a remand “for assessment of whether the Tribe used Fund interest to purchase the Sibley 

Parcel.”  Id. at 32.  Thus, Sault conveniently concludes that the statute requires accounting only at 

the first step of its hypothetical chain of events, and no further.  To the contrary, the statute by its 

terms requires a showing that the specified funds (i.e., Self-Sufficiency Fund income) were 

actually spent on a statutory purpose (social welfare purposes that benefit tribal members)—not 

on an economic development project to generate profits to be used at the tribe’s sole discretion. 

Sault sets up and fights a straw man, arguing that social welfare benefits need not be felt 

“immediately” at the time of the distribution of funds.  Doc. 101 at 12, 16.  In so doing, it again 

ignores that under the D.C. Circuit’s ruling, it must demonstrate an inherent social welfare benefit 

to tribal members from the land acquisition itself, whether or not that they feel that benefit 

“immediately.” It cannot, because buying a proposed casino site is only a money-making endeavor.   

B. The statute requires uses that benefit tribal members, not mere intentions.   

Section 108(c)(4) by its terms requires more than subjective intent—it requires an actual 

distribution for social welfare purposes that benefit tribal members.  In reading the five permissible 

uses of funds in § 108(c) as a group, context is important.  Each of the uses in § 108(c)(1) through 

(5) describes a destination or use of the funds distributed, not a mere intention.  In this context, 

whether an expenditure is “for” a social welfare purpose that benefits tribal members must be 
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judged by whether the thing purchased itself serves social welfare ends.  A casino site does not. 

Section 108(c) —titled “Use of Self-Sufficiency Fund Income”—requires Interior to judge 

“uses,” not Sault’s subjective intent.  SSM  ̧25 F.4th at 17 (emphases added).  Otherwise it would 

be a dead letter, satisfied by the slightest affidavit.  Under § 108(f), Interior, not Sault, “deter-

mine[s] whether the lands have been lawfully acquired under Section 108(c), which specifies the 

exclusive uses for which the interest or income of the Self-Sufficiency Fund may be spent.”  Id. 

(emphasis added).  “To respect the statutory limits on its trust obligation, Interior must have the 

authority to verify that the land was legitimately acquired with Fund interest for the limited uses 

detailed in Section 108(c).”  Id. at 18 (emphasis added).  Sault is silent in response to Intervenor 

Tribes’ arguments on this point.  If Interior were required to rely on conclusory declarations of 

intent, its ability to “evaluate whether the land was acquired for one of the exclusive uses of Fund 

interest in Section 108(c)” would be eviscerated.  SSM¸ 25 F.4th at 21 (emphasis added).      

Sault makes an inapt analogy to criminal mens rea, see Doc. 101 at 10–11, ignoring that 

criminal liability does not turn on intent alone, but requires that a blameworthy intention coincide 

with an act.  See, e.g., Elonis v. United States, 575 U.S. 723, 740 (2015) (“Federal criminal liability 

generally does not turn solely on the results of an act without considering the defendant’s mental 

state.”) (emphasis added).  Whether or not Congress cared about the mental state of Sault 

governmental officials at the time of a distribution of funds, it specified that the funds must actually 

be used to further social welfare purposes that benefit tribal members.   

Perversely, Sault faults Interior for focusing on “effects” of the Sibley Parcel purchase.  

Doc. 101 at 1.  Setting up a false dichotomy, Sault argues that “[Section] 108(c)(4) is concerned 

with ‘purposes,’ not effects.”  Id. at 26.  But it then refutes its own argument by quoting dictionary 

definitions that expressly focus on purposes as “effects” rather than mere subjective intentions:  
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“The object toward which one strives,” “[a] result or effect that is intended or desired,” “an object 

to be attained.”  Doc. 101 at 10.  Sault itself states that “purpose is the intended effect of the action.”  

Id.  Certainly an unintended effect cannot fairly be described as a “purpose,” but that does not 

mean an intention alone is enough to constitute the “purpose” of an expenditure.  The “purpose” 

of an expenditure is its natural and intended result, object, or effect—here, the acquisition of a 

casino site.  Contrary to Sault’s position, “purposes which benefit” does not include “deliberate 

steps” (Doc. 101 at 7) that are characterized only by a subjective intent toward some other future 

result.  Congress could have allowed expenditures “intended to provide a social welfare benefit,” 

but it required distributions “for . . . social welfare . . . purposes which benefit” tribal members. 

C. By equating all economic development with social welfare, Sault 
impermissibly eliminates the distinction between § 108(b) and § 108(c). 

Sault admits again that the acquisition of the Sibley Parcel is for economic development.  

But, as the Detroit Casinos note, Sault no longer attempts to show that any money from a 

speculative, illegal, unbuilt casino will be donated to social welfare.  Instead, Sault equates all 

economic development with social welfare, impermissibly eliminating any distinction between 

§ 108(b) and § 108(c).  Its analysis of Interior’s examples of a museum and a job-training program 

shows why a casino does not fit § 104(c)(4).  See Doc. 101 at 19.  In those examples, making 

money is incidental to an obvious social welfare or educational purpose, whereas a casino has no 

such purpose.  The issue is not whether a casino can “also be labeled economic development,” id., 

but that Sault’s proposed casino on the Sibley Parcel can only be labeled economic development.   

Sault does not really believe its own shifting arguments.  If all economic development were 

for social welfare, Sault never would have mentioned any purported social welfare donations in 

the first place.  When Sault originally said it would donate 5% of net casino proceeds to some nice-

sounding funds, it did so to attempt to tack on a purpose that it knew did not inhere in the land 
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purchase itself.  See AR3150.  Likewise, its resolution to add 10% of casino profits to the principal 

of the Self-Sufficiency Fund undercuts its argument.  See id.  Even Sault presumably would not 

argue that additions to principal satisfy § 108(c)(4) rather than § 108(c)(1).  Thus, Sault’s own 

actions and statements show that not all economic development investments are for social welfare 

purposes.  There is nothing “astonishing” (Doc. 101 at 21) about following the distinction between 

economic development and social welfare that Congress laid out in the statute. 

Further, Sault’s incorrect argument that principal can be spent less freely than interest 

ignores the D.C. Circuit’s interpretation of the statute, which recognizes that § 108(c) is narrow:  

“[t]he Act . . . delineates distinct uses for Fund principal and interest,” and “[t]he limited uses for 

Fund interest contrast with the more expansive uses for Fund principal.”  SSM, 25 F.4th at 15, 18.      

D. Earning tribal revenue through casino gambling is not sufficient. 

The Detroit Casinos persuasively refute Sault’s attempts to fall back on the statutory 

purpose of the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2702 .  Sault itself recognizes 

that the purposes of IGRA are broader than those in § 108(c)(4).  It admits that “Indian gaming is 

. . . ‘a means of generating tribal governmental revenue.’”  Doc. 101 at 16 (quoting 25 U.S.C. 

§ 2701(1)).  Intervenor Tribes are no strangers to the salutary governmental purposes for Indian 

gaming.  But merely because governmental revenue generated under IGRA must be spent for 

public purposes does not mean that all efforts to conduct casino gaming are distributions for social 

welfare under § 108(c)(4).  Sault does not and cannot say how its future tribal governmental leaders 

would choose to spend any gaming profits if gaming on the Sibley Parcel were legal.  As with 

Sault’s equally ludicrous argument that all economic development is social welfare, here too its 

resolution proposing to redirect 5% of profits to allegedly charitable funds and 10% of profits as 

additions to principal of the Self-Sufficiency Fund belies its argument, attempting to tack on a 

supposed social welfare purpose to a gaming enterprise.  Additions to principal are not covered by 
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§ 108(c)(4), and Sault has never made any representations about use of the other 85% of profits.     

Pushing its abstract advocacy of its own subjective intentions well past the point of 

absurdity, Sault suggests that the Michigan Act is intended only to prohibit spending Fund interest 

on “gam[ing] for the sake of gaming,” while allowing Sault to build a casino to generate 

governmental revenues.  Doc. 101 at 19.  Apparently, in Sault’s view, Congress required a “social 

welfare” purpose not because it wanted social welfare needs addressed directly, but because it 

wanted to prohibit Sault from offering roulette for the mere love of the game, and to ensure Sault 

did so with a profit motive to generate governmental revenue to benefit its members.  Sault’s self-

justification, abstract reasoning, and fine distinctions must be rejected.   

Even if gaming revenues could satisfy the statute, Interior could not accept Sault’s 

representations that its purchase would result in any future casino revenues, because gaming on 

the Sibley Parcel would be illegal under IGRA and Sault’s compact.  IGRA conditions gaming on 

“conformance with a Tribal-State compact entered into by the Indian tribe and the State[.]”  25 

U.S.C. § 2710(d)(1)(C).  Section 9 of Sault’s compact requires that “[a]n application to take land 

into trust for gaming purposes pursuant to § 20 of IGRA (25 U.S.C. § 2719) shall not be submitted 

to the Secretary of the Interior in the absence of a prior written” revenue-sharing agreement with 

other tribes.  AR3224.  Sault has not shown that its proposed gaming would be lawful, and does 

not address the Intervenor Tribes’ argument that Sault’s Sibley Parcel plans violate Section 9, 

thereby conceding the point.  Section 2719 limits all “gaming regulated by this chapter,” including 

not only class III gaming but also the class II gaming that Sault incorrectly attempts to use as a 

fallback position (Doc. 101 at 27).  See 25 U.S.C. § 2703(7), § 2710(a)(2).  Seeking trust lands on 

which to conduct either class II or class III gaming violates section 9 of its compact.   

Sault is also wrong in its characterization of the Michigan Act, which did not 

Case 1:18-cv-02035-TNM   Document 104   Filed 01/20/23   Page 11 of 15



 

8 
 

“appropriate[]” any funds, settle any claims, or provide any compensation.  Doc. 101 at 28.  Rather, 

the Act contains no waivers of any claims, and merely distributes previously appropriated 

judgment funds that had been awarded in litigation, inaccurate dicta in Bay Mills (Doc. 101 at 28) 

notwithstanding.  See Michigan Act §§ 102(a)(2), 102(b), 103(1), 104, 105(a).  

E. Interior’s position is entitled to deference regardless of the Indian canon.  

Sault’s argument about the Indian canon seeks to have it both ways—Sault relies on IGRA 

to attempt to imbue its profit-seeking with a “social welfare” purpose, yet wants IGRA ignored 

when deciding whether the Indian canon applies.  IGRA is a “statute[] that benefit[s] all Indians 

generally,” Doc. 72 at 41, and Sault seeks to interpret the Michigan Act in tandem with IGRA to 

deny Intervenor Tribes’ rights under their tribal-state compacts.  In this context, the Indian canon 

has little or no force. Sault’s attempt to legalize its gaming endeavor to the disadvantage of other 

Indian tribes counsels against applying the Indian canon here. 

F. Sault did not make a showing to satisfy § 108(c)(4). 

Sault’s self-proclaimed motives are not in the record, and it is nobody else’s burden to 

“speculate[] why the Tribe would want to operate a casino other than to advance the welfare of the 

Tribe and its members.”  Doc. 101 at 13.  Rather, it is Sault’s burden to satisfy the statutory 

requirements and show that it has distributed funds for specific social welfare purposes that benefit 

tribal members.  Sault’s argument that § 108(c)(4) must be limited to a question of subjective intent 

is designed to rescue its case from its admitted failure of proof as to any actual social welfare 

benefits from the Sibley Parcel acquisition.  Before the agency, Sault admitted that it could not 

provide evidence of any specific social welfare purpose for the acquisition.  See AR1936 n.4 (“At 

[the] meeting on April 18, 2017, the Tribe’s legal counsel acknowledged they did not believe the 

Tribe could provide such evidence.”).  Its arguments here are only an afterthought; if Sault truly 

believed evidence supported its argument that the Sibley Parcel acquisition will provide social 
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welfare benefits to tribal members, it would have argued the point to Interior between January and 

June 2017, and provided evidence to Interior when given a chance.  But it did not and could not 

do so. Indeed, Sault has been found liable in damages for, among other things, its failure to make 

an adequate showing before Interior to support a trust acquisition after promising to the private 

developer financing the casino project that it would do so.  See JLLJ Development, LLC, et al. v. 

Kewadin Casinos Gaming Auth., Case No. 21-000-189-CB-C30, Findings of Fact and Conclusions 

of Law (Cir. Ct. Mich. Jan. 3, 2023), available at https://www.courts.michigan.gov/48d36f/ 

siteassets/business-court-opinions/c30-2021-000189-cb(jan3,2023).pdf (awarding over $88 

million in damages); id. at 16 (discussing Sault’s lack of proof before Interior). 

Intervenor Tribes have noted that Sault has identified no plan to provide any particular 

“tribal services” on the Sibley Parcel; that if Sault ever had such a plan, it could have provided 

tribal services from its existing fee parcel in the Lower Peninsula; and that there is no information 

in the record about Sault’s proposed targets for the 5% donations, other than their charitable-

sounding names.  In response to these arguments, Sault is silent, thereby conceding them. There is 

nothing in the record that could have supported a decision by Interior in Sault’s favor.     

II. THE SIBLEY PARCEL WAS NOT PURCHASED PURSUANT TO § 108(c)(5). 

Mirroring its argument under § 108(c)(4), Sault argues that it may satisfy § 108(c)(5) with 

only a bare declaration of intent, what Sault claims is its “stated purpose.”  By so doing, Sault 

gives away its game of backward reasoning: § 108(c)(5) does not even use the word “purpose,” so 

there is not so much as a textual hook for Sault to misconstrue.  Ultimately, Sault’s subjective 

intention arguments are not textually based under either § 108(c)(4) or § 108(c)(5).  Under the 

plain language of either provision, a distribution that meets the specific statutory requirements 

must be more than an economic development expenditure made in a particular subjective state of 

mind.  Sault offers no response to the Intervenor Tribes’ reliance on the D.C. Circuit’s ruling that 
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“to constitute an ‘enhancement of tribal lands,’ a purchase would have to make the tribal lands 

better,” not merely be a possible location for future revenue that might do so.  SSM, 25 F.4th at 22.   

And if Sault really believed that its reliance on § 108(c)(5) were clear in the statute, it would have 

stated so in its tribal resolution and focused more of its arguments before Interior and the courts 

on that claim, rather than consistently treating it as an afterthought barely worth a mention, as it 

has done throughout these proceedings.  Indeed, Sault’s affidavits do not even state an intention to 

provide housing or improve lands—they are much vaguer than that.   

Sault perversely attempts to shift its burden onto those who oppose its reliance on vague, 

unsupported statements, arguing that Defendants must “question the Tribe’s demonstrated needs” 

or provide “a reason why the Tribe would not use gaming revenues” to address housing needs.  

But Sault cannot shift its burden.  That Sault has needs does not mean it has a plan to address them 

in a way that complies with the statutory language.  As it has admitted, it has no such plan. 

III. SAULT IS NOT ENTITLED TO THE REMEDIES IT SEEKS.   

In seeking an “instruction” to Interior to proceed expeditiously on remand, Doc. 101 at 32, 

Sault again ignores that this Court has already determined Interior “has not unreasonably delayed 

a finding on the income issue.” Doc. 72 at 51.  Emblematic of Sault’s approach to language, Sault 

twists the Court’s prior order to mean the opposite of what it says. When the Court said that future 

delay would be at the agency’s peril, it did so not as an “instruction” to the agency, but in refusing 

to order any expedited consideration:  “[Sault’s] concerns . . . do not strike the Court as so dire to 

warrant extraordinary relief.”  Doc. 72 at 53.  And Sault does not address Intervenor Tribes’ 

refutation of its prior argument that the Court should retain jurisdiction, thus conceding the point. 

CONCLUSION 

 The Court should deny Sault’s Renewed Motion for Summary Judgment and enter 

summary judgment for Defendants on all remaining claims. 
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