
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

THE SAULT STE. MARIE TRIBE OF 
CHIPPEWA INDIANS, 
 
   Plaintiff, 
  

v. 
 
DEBRA A. HAALAND, in her official 
capacity as Secretary of the Interior, and 
UNITED STATES DEPARTMENT OF THE 
INTERIOR,  
 
   Federal Defendants, 
 
   and 
 
SAGINAW CHIPPEWA INDIAN TRIBE OF 
MICHIGAN, et al., 
 
   Defendant-  
   Intervenors. 

 

 

 

 

 

 Case No. 1:18-cv-2035 
 

 
FEDERAL DEFENDANTS’ REPLY IN SUPPORT OF FEDERAL 

DEFENDANTS’ RENEWED MOTION FOR SUMMARY JUDGMENT  
 
 

Case 1:18-cv-02035-TNM   Document 103   Filed 01/20/23   Page 1 of 20



i 
 

TABLE OF CONTENTS 
 

Argument .................................................................................................................... 1 

I. The Tribe’s expansive interpretation of § 108(c)(4) is untenable ............... 1 

A. Section 108(c)(4) cannot be satisfied by starting an economic 
enterprise that potentially might generate revenue to be spent 
on “social welfare” purposes.......................................................... 2 

B. Section 108(c)(4) cannot be stretched to cover the purchase of 
the Sibley Parcel for an economic enterprise .................................. 5 

C. If § 108(c)(4) were ambiguous, deference under Chevron step 
two applies ................................................................................... 7 

II. Interior’s § 108(c)(4) determination is not arbitrary or capricious ............ 9 

III.  Interior’s § 108(c)(5) determination is not arbitrary or capricious ........... 11 

IV. If a remedy is necessary, the Court should remand for Interior’s 
further analysis and consideration of § 108(c)(4) or (c)(5) ...................... 14 

Conclusion ................................................................................................................ 15 

 
 
  

Case 1:18-cv-02035-TNM   Document 103   Filed 01/20/23   Page 2 of 20



ii 
 

TABLE OF AUTHORITIES 
 

Cases 

Bates v. United States, 
522 U.S. 23 (1997) ................................................................................................... 6 

Camp v. Pitts, 
411 U.S. 138 (1973) ..............................................................................................9, 12 

Chevron, U.S.A., Inc. v. NRDC, Inc., 
467 U.S. 837 (1984) ............................................................................................. 7, 8 

Cobell v. Salazar, 
573 F.3d 808 (D.C. Cir. 2009) .................................................................................. 7 

Confederated Tribes of the Grand Ronde Cmty. of Or. v. Jewell, 
75 F. Supp. 3d 387 (D.D.C. 2014)............................................................................ 12 

Confederated Tribes of the Grand Ronde Cmty. of Or. v. Jewell, 
830 F.3d 552 (D.C. Cir. 2016) ................................................................................... 7 

Conn. Nat’l Bank v. Germain, 
503 U.S. 249 (1992) ................................................................................................. 3 

County of Yakima v. Confederated Tribes and Bands of Yakima Indian Nation, 
502 U.S. 251 (1992) .................................................................................................. 8 

Encino Motorcars, LLC v. Navarro, 
579 U.S. 211 (2016) ........................................................................................... 10, 11 

Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 
541 U.S. 246 (2004) ................................................................................................. 5 

Frizelle v. Slater, 
111 F.3d 172 (D.C. Cir. 1997) ................................................................................... 13 

Heartland Reg’l Med. Ctr. v. Sebelius, 
566 F.3d 193 (D.C. Cir. 2009) ................................................................................. 15 

Hosp. Bus. Servs., Inc. v. Jaddou, 
No. 19-0198, 2021 WL 4262653 (D.D.C. Sept. 20, 2021) ......................................... 12 

Hudson v. FAA, 
192 F.3d 1031 (D.C. Cir. 1999) ........................................................................... 10, 12 

Miller v. Clinton, 
687 F.3d 1332 (D.C. Cir. 2012) ................................................................................. 8 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29 (1983) .................................................................................................. 11 

Muscogee (Creek) Nation v. Hodel, 
851 F.2d 1439 (D.C. Cir. 1988).................................................................................. 8 

Case 1:18-cv-02035-TNM   Document 103   Filed 01/20/23   Page 3 of 20



iii 
 

Sault Ste. Marie Tribe of Chippewa Indians v. Haaland, 
25 F.4th 12 (D.C. Cir. 2022)...................................................... 2, 3, 4, 5, 6, 7, 8, 11, 13 

Sugar Cane Growers Coop. of Fla. v. Veneman, 
289 F.3d 89 (D.C. Cir. 2002) .................................................................................. 14 

U.S. Department of Treasury v. Fabe, 
508 U.S. 491 (1993) ................................................................................................. 3 

United States v. Bailey, 
444 U.S. 394 (1980) ............................................................................................. 3, 4 

Village of Bensenville v. FAA, 
457 F.3d 52 (D.C. Cir. 2006) ...............................................................................9, 12 

  

 
 
 

Case 1:18-cv-02035-TNM   Document 103   Filed 01/20/23   Page 4 of 20



1 
 

Section 108 of the Michigan Indian Land Claims Settlement Act (the Michigan 

Act), Pub. L. No. 105-143, 111 Stat. 2652 (1997), created a special fund (the Fund) for the 

Sault Ste. Marie Tribe (the Tribe). In the statute, Congress imposed limitations for how 

the Tribe could use principal and interest from that Fund. It also directed that lands 

acquired using Fund interest were to be “held in trust” by the United States for the 

Tribe.  

Now, the Tribe seeks to compel the Department of the Interior to take 71 acres of 

land—the Sibley Parcel—into trust as a possible location for Tribal gaming. But 

Interior’s decision declining to take this action should be upheld. Interior properly 

interpreted the plain meaning of Michigan Act § 108(c)(4)’s limitations on the purposes 

for which Fund interest may be expended. Then, after reviewing the Tribe’s trust 

application, supplemental information, third party arguments, and all the Tribe’s 

submissions, Interior concluded that the Tribe had not met its burden of showing that 

the Sibley purchase met the Michigan Act’s requirements. The agency reasonably 

concluded that the purchase of land for a casino was “too attenuated” to satisfy 

§ 108(c)(4)’s “social welfare” purposes requirement and that the Tribe had not otherwise 

provided evidence of a purpose authorized under § 108(c)(4). Interior also reasonably 

determined that the Tribe failed to show that the Sibley Parcel—which is located more 

than 300 miles from the Tribe’s headquarters—would “enhance” the Tribe’s existing 

lands. Summary judgment should be entered in favor of Federal Defendants. 

Argument 
 
I. The Tribe’s expansive interpretation of § 108(c)(4) is untenable.  
 

As Federal Defendants’ cross-motion described, Interior concluded that the 

Tribe’s purchase of Sibley Parcel for a casino was too attenuated to satisfy the Michigan 
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Act’s § 108(c)(4) “social welfare” purposes requirement. ECF No. 95-1 at 10–15. The 

plain language of § 108(c)(4) supports Interior’s reading of the statute. Interior’s 

reading of § 108(c)(4) is also consistent with the statutory context, which provides only 

“limited uses for Fund interest.” Sault Ste. Marie Tribe of Chippewa Indians v. 

Haaland, 25 F.4th 12, 18 (D.C. Cir. 2022). The Tribe asserts several arguments for why 

the Tribe’s more expansive interpretation of § 108(c)(4) is correct, or why, if § 108(c)(4) 

is ambiguous, the Court must defer to the Tribe’s interpretation. ECF No. 100 at 3–20. 

These arguments lack merit.  

A. Section 108(c)(4) cannot be satisfied by starting an economic 
enterprise that potentially might generate revenue to be spent 
on “social welfare” purposes. 
 

First, the Tribe argues that § 108(c)(4) does not require a direct or immediate 

social-welfare effect. ECF No. 100 at 3–11. The Tribe suggests that it should be 

permitted to spend Fund interest for an investment that potentially might generate 

revenue to be spent on “social welfare” purposes. Id. at 3. 

But as Federal Defendants previously explained, the statutory language does not 

support a finding that the Tribe can meet § 108(c)(4)’s requirements by simply pledging 

to use a small portion of the revenue that may be made on the Sibley Parcel for “social 

welfare” purposes. ECF No. 95-1 at 13–14; see, e.g., AR 3150 (stating that if a gaming 

enterprise on the Sibley Parcel begins to generate income, 3% of the annual income will 

be set aside for Tribal services and 2% will be used to establish a college scholarship 

program). That is “too attenuated to satisfy” the Michigan Act. AR 972, n. 25. 

 Section 108(c)(4) includes a limitation that Fund interest may be expended “for 

educational, social welfare, health, cultural, or charitable purposes.” § 108(c)(4). By its 

plain terms, the Michigan Act does not set up a scheme that allows § 108(c)(4) to be 
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satisfied with intervening steps. Nor does the statute support the Tribe’s attempt to 

position its economic development project as an expenditure for “social welfare” 

purposes. Indeed, under the Tribe’s theory, it could spend Fund interest for any purpose 

at all so long as that purpose then generated revenue that could later be spent on social 

welfare. The straightforward language of § 108(c)(4) cannot be interpreted in the 

expansive way that the Tribe has proposed. The Court must presume that Congress 

“says in a statute what it means and means in a statute what it says there.” Conn. Nat’l 

Bank v. Germain, 503 U.S. 249, 253–54 (1992).   

 None of the Tribe’s comparisons to other statutory schemes suggest otherwise. 

For example, in U.S. Department of Treasury v. Fabe, the Supreme Court considered 

the “broad category of laws enacted ‘for the purpose of regulating the business of 

insurance’” to include “laws that possess the ‘end, intention, or aim’ of adjusting, 

managing, or controlling the business of insurance.” 508 U.S. 491, 505 (1993) (emphasis 

added). Of course, Fabe did not address the Michigan Act. Nor did it answer the 

question posed here:  how should § 108(c)(4)’s limitation on the uses of Fund interest be 

interpreted. In any event, the portion of the McCarran–Ferguson Act at issue in Fabe 

was not “narrowly circumscribed.” Id. at 504. Section 108(c)(4), by contrast, is narrowly 

circumscribed. The D.C. Circuit has made clear Congress specified only “limited uses for 

such interest in Section 108(c).” Sault Ste. Marie Tribe, 25 F.4th at 14 (emphasis 

added). The “Michigan Act limits the Tribe’s use of Fund interest, and these limitations 

circumscribe the land that must be taken into trust by the government.” Id. at 17 

(emphasis added).  

The Tribe also looks to a case analyzing, in part, whether a statute governing 

escape from federal custody requires a “heightened standard of culpability.” United 
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States v. Bailey, 444 U.S. 394, 408 (1980). There, the Supreme Court stated that “a 

person who causes a particular result is said to act purposefully if he consciously desires 

that result, whatever the likelihood of that result happening from his conduct.” Id. at 

404 (quotation marks omitted). In the Tribe’s view, this supports a finding that whether 

an expenditure of Fund interest satisfies § 108(c)(4) depends only on the “Tribe’s intent 

or objective in making the expenditure.” ECF No. 100 at 3–4. But this creates a mens 

rea test that exists nowhere in the statute.  Indeed, the D.C. Circuit has recognized that 

it is the expenditure itself, not that Tribe’s intent, that matters: “Interior has the 

authority to verify that the Tribe properly acquired the land with Fund interest, 

consistent with the limited uses for such interest in Section 108(c).” Sault Ste. Marie 

Tribe, 25 F.4th at 14; see also id. at 19. 

The Tribe also attempts to appeal to “everyday parlance.” ECF No. 100 at 6. But this 

provides little support for the Tribe’s argument. It is unlikely that an ordinary speaker 

would understand an economic enterprise—here, a casino—to be for “social welfare” 

purposes even if the potential profits from that enterprise could later be spent on “social 

welfare” purposes. At bottom, “social welfare” purposes simply cannot be read—in a 

commonsense way—to cover economic enterprises. Lastly, the Tribe claims that reading 

§ 108(c)(4) to require a direct social-welfare effect is too “crabbed” and that none of the 

other parties have provided a coherent standard for applying such a principle. Id. at 10. 

But it is not necessary to define § 108(c)(4) for all purposes or consider what future 

expenditures may meet this requirement. The Tribe’s expansive interpretation of the 

§ 108(c)(4) is not supported by the plain language of the statute, nor by the Tribe’s 

comparisons to other statutory schemes and ordinary language. The Tribe’s 

interpretation should be rejected.  
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B. Section 108(c)(4) cannot be stretched to cover the purchase of 
the Sibley Parcel for an economic enterprise.  
 

Second, the Tribe contends that § 108(c)(4) is “capacious” and can encompass 

land acquisitions that will be used for economic development. ECF No. 100 at 11–16. In 

the Tribe’s view, any “bright line between economic development” and the “social 

welfare” purposes included in § 108(c)(4) is “artificial” and not in keeping with the Act’s 

plain meaning. Id. at 11. But “[s]tatutory construction must begin with the language 

employed by Congress and the assumption that the ordinary meaning of that language 

accurately expresses the legislative purpose.” Engine Mfrs. Ass’n v. S. Coast Air Quality 

Mgmt. Dist., 541 U.S. 246, 252 (2004) (citation omitted). The Tribe ignores this 

principle.  

The language of § 108(c)(4) cuts against the Tribe’s interpretation. Section 

108(c)(4) does not speak to “economic development” or “pursuing the economic growth 

necessary to achieve” social welfare purposes. ECF No. 100 at 11–12. Instead, 

§ 108(c)(4) is limited to expenditures “for educational, social welfare, health, cultural, or 

charitable purposes.” § 108(c)(4). The D.C. Circuit recognized that these terms are a 

limitation. Sault Ste. Marie Tribe, 25 F.4th at 15. This “necessarily excludes other uses” 

for Fund interest. Id. at 18. It is not open-ended authority to acquire lands for any 

economic development purpose.  

Further, giving § 108(c)(4)’s terms their plain meaning in the context in which 

they were used shows that the Tribe cannot satisfy the Act’s requirements by acquiring 

land for an economic enterprise that might generate profits that the Tribe could then 

spend on “social welfare” purposes. AR 971–72, n. 25. As Interior explained, the 

ordinary usage of “for educational, social welfare, health, cultural, or charitable 
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purposes” might encompass land purchased for things such as “a school, a job training 

center, a health clinic, or a museum.” Id. But it cannot be stretched to include the 

purchase of the Sibley Parcel for a casino—that is too “attenuated.” Id. 

This reading is in keeping with the context of the Michigan Act as a whole. Sault 

Ste. Marie Tribe, 25 F.4th at 21. As the D.C. Circuit noted, “the limited uses for Fund 

interest contrast with the more expansive uses for Fund principal.” Id. at 18 (emphasis 

added). As relevant here, Fund principal can be used for “investments or expenditures,” 

which the Tribe’s Board determines “are reasonably related to—economic development 

beneficial to the [T]ribe” or “development of [T]ribal resources.” § 108(b)(1)(A). But 

§ 108(c)(4) includes no such language. “Where Congress includes particular language in 

one section of a statute but omits it in another section of the same Act, it is generally 

presumed that Congress acts intentionally and purposely in the disparate inclusion or 

exclusion.” Bates v. United States, 522 U.S. 23, 29–30 (1997).  

The Tribe argues that this misunderstands the statutory scheme contending that 

Congress set up “the Self-Sufficiency Fund to help the Tribe meet its future needs and 

reduce its dependence on federal resources[.]” ECF No. 100 at 14. So, “it would be 

strange for Congress to have barred Fund interest from also being used to promote 

tribal economic self-sufficiency.” Id. But the D.C. Circuit already rejected a related 

argument from the Tribe, finding that the Act need not be read in way that “promote[s] 

the Tribe’s economic self-sufficiency.” Sault Ste. Marie Tribe, 25 F.4th at 24.  

And the D.C. Circuit correctly reasoned that Congress dealt with Fund principal 

and Fund interest differently. Id. at 18. “The appropriate expenditures of Fund principal 

are delineated in terms that arguably leave substantial discretion” to the Tribe “about 

whether the expenditure is for a particular use.” Id. (emphasis added). “By contrast,” § 

Case 1:18-cv-02035-TNM   Document 103   Filed 01/20/23   Page 10 of 20



7 
 

108 “instead lists five specific uses for which Fund interest ‘shall be distributed,’ 

reinforcing that the Tribe may expend Fund interest exclusively for those uses.” Id. 

(emphasis added). “[L]egislation invariably includes trade-offs between different 

interests.” Id. at 24. Congress created the Fund, but it also placed limits on the use of 

Fund interest. The Tribe’s “capacious” interpretation of § 108(c)(4) fails to recognize 

such limits.  

C. If § 108(c)(4) were ambiguous, deference under Chevron step 
two applies.  
 

 Finally, Federal Defendants believe that the Court can resolve the question of the 

meaning of § 108(c)(4) without resort to considering deference to agency interpretation. 

As with § 108(c)(5), “there is no ambiguity in” § 108(c)(4).  Sault Ste. Marie Tribe, 25 F. 

4th at 21, n.7. But if the Court determines that § 108(c)(4) is ambiguous, the Tribe is 

wrong that Interior’s interpretation—as a reasonable agency interpretation of an 

ambiguous statute—should not receive deference under Chevron step two. See Chevron, 

U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 842–43 (1984). 

 The Tribe contends that the Indian canon “defeat[s]” Chevron deference. ECF 

No. 100 at 19. But that argument ignores that the D.C. Circuit has specified that 

Chevron deference “does not disappear” when there is a competing statutory 

interpretation offered by a Tribe; rather, it applies “with muted effect.” Cobell v. 

Salazar, 573 F.3d 808, 812 (D.C. Cir. 2009). The D.C. Circuit has also explained that 

under Chevron, “we must determine if the agency’s interpretation is permissible, and if 

so, defer to it,” while still being “mindful” of the Indian canon. Confederated Tribes of 

the Grand Ronde Cmty. of Or. v. Jewell, 830 F.3d 552, 558 (D.C. Cir. 2016). Indeed, the 

Tribe makes no attempt to contend with this precedent.  
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The Tribe’s citations also offer little support for its claim that Chevron deference 

does not apply. See ECF No. 100 at 19–20. In the prior appeal in this case, the D.C. 

Circuit expressly declined to address the Indian canon or Chevron deference after 

determining that the Michigan Act was unambiguous as to the issues on appeal. Sault 

Ste. Marie Tribe, 25 F. 4th at 21, n.7. Similarly, County of Yakima v. Confederated 

Tribes and Bands of Yakima Indian Nation, 502 U.S. 251, 269 (1992), did not consider 

the interaction of the Indian canon and Chevron. And Muscogee (Creek) Nation v. 

Hodel, 851 F.2d 1439 (D.C. Cir. 1988), pre-dates the D.C. Circuit’s 2009 Cobell decision. 

While Muscogee (Creek) Nation did not defer to the agency’s reading of a statute, it still 

gave the agency’s interpretation “careful consideration.” Id. at 1445 n.8.  

Further, this is not, as the Tribe suggests, a case in which the agency decision 

“does not cite” the statute at issue and “contains no reasoning” in support of the 

agency’s interpretation. Miller v. Clinton, 687 F.3d 1332, 1342 (D.C. Cir. 2012); ECF No. 

100 at 20. To the contrary, Interior interpreted § 108(c)(4), explained its conclusion that 

the purchase of the Sibley Parcel for a casino was too “attenuated” to satisfy the 

Michigan Act’s “social welfare” purposes requirement, and offered several examples to 

explain its statutory reading. AR 971–72, n. 25; AR 1931.    

In addition, the Tribe provides nothing to counter Federal Defendants’ point that 

this is precisely the type of situation in which deference to Interior is appropriate. ECF 

No. 95-1 at 16–17; Chevron, 467 U.S. at 844. Here, the Tribe has asked Interior to take 

on additional responsibilities by taking title to land and holding it in trust. This decision 

“implicates an elaborate patchwork of statutory and regulatory provisions,” Sault Ste. 

Marie Tribe, 25 F. 4th at 18, as well as competing tribal interests, to which Interior is 

uniquely suited to apply its judgment. 
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 In sum, Interior’s reading of 108(c)(4) is based upon the Michigan Act’s plain 

language and statutory context. The Tribe’s expansive interpretation of 108(c)(4) is not 

in keeping with Congress’s intent to provide a limitation on the Tribe’s use of Fund 

income. If the Court concludes that the statute is ambiguous, it should defer under 

Chevron step two to Interior’s reasonable interpretation. 

II. Interior’s § 108(c)(4) determination is not arbitrary or capricious. 
 

 As detailed in Federal Defendants’ cross-motion, Interior also complied with the 

APA by carefully analyzing, under § 108(c)(4), whether the Sibley Parcel was acquired 

for “educational, social welfare, health, cultural, or charitable purposes.” § 108(c)(4); ECF 

No. 95-1 at 17–21. Interior reasonably concluded that the acquisition of the Sibley Parcel 

did not meet this requirement. Id. The expenditure of potential revenue from the parcel 

was too “attenuated” to satisfy § 108(c)(4), and the Tribe did not substantiate its claim 

that the Sibley purchase would provide a land base for the provision of services to, and 

employment for, Tribal members. Id. In its APA argument, the Tribe mainly takes issue 

with this second finding and argues that Interior “failed to reasonably explain its 

rejection of those theories.” ECF No. 100 at 22–23. But the Tribe does not satisfy its 

“heavy burden” of showing that Interior’s decision was arbitrary or capricious. Village of 

Bensenville v. FAA, 457 F.3d 52, 70 (D.C. Cir. 2006) (citation omitted). 

The Tribe’s argument misses the forest for the trees. The APA does not require 

Interior to identify and refute every piece of contrary evidence or opposing argument in 

its decision. A “curt” explanation may suffice for the purposes of the APA. Camp v. Pitts, 

411 U.S. 138, 143 (1973). The agency is only required to “provide an explanation 

adequate to give a reviewing court a basic understanding—and not a very detailed one—
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of its action.” Hudson v. FAA, 192 F.3d 1031, 1036 (D.C. Cir. 1999). Interior met these 

requirements.   

Contrary to the Tribe’s claim, Interior gave “adequate reasons for its decisions” 

and explained why it “declined to credit” the Tribe’s submissions. ECF No. 100 at 23–

24. Interior carefully considered the Tribe’s “theories” and reasonably explained why 

they fell short of meeting the statute’s requirements. For example, in the interim 

determination, Interior explained that the Tribe must provide “evidence” to substantiate 

the Tribe’s claim that the Sibley Parcel’s acquisition “would allow for economic 

development and delivery of services to tribal members.” AR 973. To that end, Interior 

then provided the Tribe with an opportunity to bolster its claims with evidence. AR 974. 

But the Tribe failed to provide any additional evidence or submissions. AR 1930. 

Interior also addressed, for example, why the affidavits from the Tribe’s CFO of casino 

operations and the Director of the Tribal Housing Authority were insufficient to meet 

the Act’s requirements. AR 1931–33. Ultimately, Interior explained that the Tribe failed 

“to cite any evidence” to support its propositions “and without such evidence we cannot 

find that the requirements of MILCSA [the Michigan Act] are satisfied.” AR 1932. 

Interior also considered views opposing the Tribe’s theories, arguing that the Tribe 

failed to explain why it needed trust land to provide a land base for services and why the 

Tribe’s nearby fee land would not be adequate for that purpose. AR 209–10.  

 Thus, the Tribe’s cited case—Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 

221 (2016)—does not show that Interior’s explanation was arbitrary and capricious. ECF 

No. 100 at 23–24. In that case, the Supreme Court found that the Department of Labor 

issued a new regulation “abandon[ing] a decades-old practice” with “barely any 

explanation.” Encino Motorcars, LLC, 579 U.S. at 211, 222. Acknowledging that a 
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“summary discussion may suffice in other circumstances,” the Supreme Court held that 

“because of decades of industry reliance on the Department’s prior policy—[the 

Department’s] explanation fell short.” Id. at 222. Here, Interior did not change an 

existing policy without explanation. Rather, the agency issued an interim determination 

explaining that the Tribe needed to submit evidence to show that it could meet the 

Michigan Act’s requirements, gave the Tribe the opportunity to submit such evidence, 

and then again explained why the Tribe had not satisfied the criteria for mandatory trust 

acquisition of the Sibley Parcel. Far from demonstrating that Interior failed to provide a 

sufficient analysis, this case confirms that Interior complied with the APA.  

Interior’s interim determination and final decision clearly detailed the Tribe’s 

failure to substantiate its claims that the Sibley Parcel would allow the Tribe to provide 

services and employment for Tribal members. Considering the evidence (or lack thereof) 

in the administrative record, Interior reasonably concluded that the Tribe had not 

satisfied § 108(c)(4)’s requirements of showing that the Sibley purchase was for “social 

welfare” purposes. This conclusion must stand, as Interior articulated a rational 

connection between the lack of evidence and its conclusion. Motor Vehicle Mfrs. Ass’n of 

U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

III. Interior’s § 108(c)(5) determination is not arbitrary or capricious.  
 
 As described in Federal Defendants’ cross-motion, Interior also complied with 

the APA by carefully analyzing, under § 108(c)(5), whether the acquisition of the Sibley 

Parcel “improves the quality or value of [the Tribe’s] existing tribal lands.” Sault Ste. 

Marie Tribe, 25 F.4th at 21; ECF No. 95-1 at 22–26. Ultimately, the agency concluded 

the Tribe did not show that the parcel’s acquisition would make the Tribe’s existing 

lands more valuable in either Michigan’s Lower Peninsula, where the Tribe owns the 
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existing fee land, or in the Upper Peninsula, where the Tribe’s headquarters and primary 

landholdings are located. ECF No. 95-1 at 23–24. Now, the Tribe rehashes its argument 

that Interior failed to consider two affidavits. ECF No. 100 at 25. However, the Tribe 

cannot meet the “heavy burden” of showing that Interior’s § 108(c)(5) finding was 

arbitrary or capricious. Village of Bensenville, 457 F.3d at 70. 

Federal Defendants’ cross-motion demonstrated that Interior did not, as the 

Tribe contends, “arbitrarily ignore[]” the affidavits. ECF No. 100 at 25; ECF No. 95-1 at 

24–25 (citing AR 1931–33; AR 2212–15; AR 2227–28). Rather, the agency 

acknowledged these submissions and explained why it found them insufficient to satisfy 

§ 108(c)(5). Id. Namely, the affidavits simply contained “conclusory statements,” they 

did not offer “any evidence of [the Tribe’s] plans to use the gaming revenue to benefit its 

existing lands or members,” and were too attenuated to satisfy § 108(c)(5). AR 1932, 

n.16; AR 1933.  

In providing this explanation, Interior met the requirements of the APA. An 

agency does not abuse its discretion when it determines that an “unsupported and 

conclusory statement” has “little, if any, probative value.” Hosp. Bus. Servs., Inc. v. 

Jaddou, No. 19-0198, 2021 WL 4262653, at *13 (D.D.C. Sept. 20, 2021). In addition, as 

noted above, a brief explanation is sufficient for the purposes of the APA. Camp, 411 

U.S. at 143; Hudson, 192 F.3d at 1036. As the Confederated Tribes of the Grand Ronde 

court explained, Interior “did all that the APA requires” when it considered the 

submissions at issue and “briefly explained” the weight accorded to them. 75 F. Supp. 3d 

387, 408 (D.D.C. 2014), aff’d, 830 F.3d 552.  

The Tribe clearly believes that the agency should have placed more weight and 

significance on the affidavits. But the § 108(c)(5) question was not particularly close 
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here. The administrative record did not demonstrate that the Sibley Parcel’s purchase 

would make the Tribe’s existing “tribal lands better.” Sault Ste. Marie Tribe, 25 F. 4th at 

22. 

 Interior concluded that the Sibley Parcel would not “enhance” the Tribe’s Lower 

Peninsula fees lands because there were: no supporting documents to show that the 

parcel would create a critical mass of lands allowing the Tribe to serve nearby members; 

no real estate appraisals or assessments showing a resulting increase in value of the 

Tribe’s existing lands; and no evidence to show how revenues generated by the parcel’s 

acquisition would allow for development of existing lands to provide employment and 

Tribal services. AR 1932. And Interior found that the Sibley Parcel would not “enhance” 

the Tribe’s Upper Peninsula lands because:  the parcel is located more than 300 miles 

from the Tribe’s headquarters in the Upper Peninsula; a prior agency decision 

concluded that a Tribe could not “enhance land from 85 miles away” without “evidence 

of a tangible increase of value;” and buying the parcel for commercial purposes that 

might generate revenue that might be used to improve the Upper Peninsula lands was 

too “attenuated” to satisfy § 108(c)(5). AR 1933 (internal quotation marks omitted).  

In any event, the Tribe’s disagreement does not demonstrate that Interior’s 

decision is arbitrary or capricious. An agency’s decision cannot be considered arbitrary 

or capricious if it “minimally contain[s] a rational connection between the facts found 

and choice made.” Frizelle v. Slater, 111 F.3d 172, 176 (D.C. Cir. 1997) (internal 

quotation marks and citation omitted). Interior reasonably concluded that the purchase 

of the Sibley Parcel did not satisfy the Act’s “enhancement of tribal lands” requirement. 

The Tribe provides no valid reason to find fault with Interior’s conclusion. 
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IV. If a remedy is necessary, the Court should remand for Interior’s 
further analysis and consideration of § 108(c)(4) or (c)(5). 

 
 The Tribe’s opening brief alleged that the Court should vacate Interior’s decision 

and instruct the agency to address only, pursuant to § 108(f), “whether the Tribe used 

Fund interest to purchase the land at issue.” ECF No. 91 at 3. But Federal Defendants’ 

cross-motion explained that if a remedy is necessary, the Court should remand to 

Interior to make a new decision on § 108(c)(4) or (c)(5). ECF No. 95-1 at 26.  

Now, it appears that the Tribe partly agrees with Federal Defendants. The Tribe 

concedes that if the Court finds Interior’s interpretation of § 108(c)(4) permissible, but 

concludes that Interior’s decision was arbitrary or capricious, the remedy should be a 

remand to consider the Tribe’s evidence. ECF No. 100 at 26. However, the Tribe makes 

three additional points, arguing that:  1) if the Court rejects Interior’s interpretation of 

§ 108(c)(4), then there would be no remaining inquiry on § 108(c)(4); 2) the Court 

should vacate Interior’s decision; 3) the Court should instruct Interior “to proceed 

apace.” Id. These arguments are unsupported and should be rejected.   

Contrary to the Tribe’s suggestion, if the Court determines that § 108(c)(4) has a 

different plain meaning, then Interior should be permitted to examine whether the 

Sibley Parcel’s purchase satisfies that definition. Further, even if the Tribe were to 

prevail, the Tribe is not entitled to vacatur of Interior’s decision. APA violations do not 

necessarily require vacatur. Sugar Cane Growers Coop. of Fla. v. Veneman, 289 F.3d 

89, 97–98 (D.C. Cir. 2002). In this case, Interior carefully assessed whether the 

purchase of Sibley Parcel satisfied § 108(c)(4) or § 108(c)(5) and provided the Tribe with 

another opportunity to bolster its evidence. Any error on Interior’s part is not serious 

enough to warrant vacatur. When, as here, “an agency may be able readily to cure a 
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defect” in its decision, remand without vacatur is appropriate. Heartland Reg’l Med. 

Ctr. v. Sebelius, 566 F.3d 193, 198 (D.C. Cir. 2009).  

 Finally, the Tribe has not shown that it is necessary for the Court to instruct 

Interior to “proceed apace” or “expeditiously.” ECF No. 100 at 26; ECF No. 91 at 3. Here, 

Interior considered the Tribe’s trust application in a timely manner. As the Court 

previously, noted “[t]hree years was not an unreasonable amount of time for the 

Department to decide the issues it did.” ECF No. 72 at 52. Especially, given that the 

agency “engaged in back-and-forth with [the Tribe] about whether acquisition of the 

Sibley parcel would increase the value of tribal lands” and “understandably accepted 

input from two other Michigan tribes.” Id. And “[t]here is no suggestion that the agency 

acted in bad faith during this process.” Id. If a remand is necessary, Interior should not 

be constrained from taking the time it needs to analyze any additional issues regarding 

the Sibley Parcel and exercise its discretion to balance any further analyses needed on 

remand with competing priorities.     

As discussed above and in Federal Defendants’ cross-motion, summary judgment 

should be entered in favor of Federal Defendants. Thus, the Court should deny relief in 

any form. But if the Court finds any reviewable error in Interior’s analysis, it should 

remand for Interior’s further analysis and consideration of § 108(c)(4) or (c)(5).   

Conclusion 

 The Tribe has not shown that it acquired the Sibley Parcel for one of the limited 

uses in § 108(c) of the Michigan Act. To the contrary, Interior correctly interpreted 

§ 108(c)(4) and evaluated the Tribe’s submissions in compliance with the APA. Federal 

Defendants are entitled to summary judgment.  
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