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Introduction 

 On August 14, 1848, the United States Congress took up the Act to Establish 

a Territory of Oregon.  In the course of that debate, Representative Grinnell of 

Connecticut shared the experience of the State he represented, informing his 

colleagues that for want of fish passage at the dam on the Connecticut River, a 

valuable salmon fishery was destroyed.  He proposed an amendment to the Act 

Establishing Oregon Territory to prohibit such blockages on salmon-bearing 

watercourses in the new territory.  The amendment passed.  The same provision was 

placed in the Act establishing Washington Territory by the 32nd Congress.   

On October 1, 1889, the legislative assembly of Washington Territory adopted 

a Constitution to form a State of Washington which incorporated the provisions 

contained in the Territorial Act until such time as altered or repealed by the 

Legislature.  Washington was admitted to the Union on November 11, 1889.  Among 

the first statutes enacted by the Washington legislature were adoption of the common 

law of England (which among other things held that blockage of the public’s 

common rights in piscary constituted an abatable nuisance) and one which 

confirmed that dams on salmon-bearing streams must have fish passage measures 

approved by the Director of Fisheries.   

  In  1917,  prior to the end of  World  War  I,  Seattle,  having  obtained  the  
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opportunity to utilize land on the Skagit River, commenced construction of an 

electricity generating facility, commonly called the Gorge Dam, to serve the growing 

needs of Seattle and provide electricity to shipyards and manufacturing plants 

essential to the war effort.  Subsequently, on June 10, 1920, Congress enacted the 

Federal Power Act authorizing the licensing of power generating facilities.  The Act 

provided inter alia that “Nothing contained in this chapter shall be construed as 

affecting or intending to affect or in any way to interfere with the laws of the 

respective States”.   

In 1932-33, as the United States Congress undertook to codify acts of 

Congress into Revised Statutes of the United States, a review was undertaken to 

determine which acts were no longer necessary to remain on the books, one of which 

was the Act establishing Washington Territory—since Washington was now a State.  

The Acts establishing Washington and other territories were repealed for that reason, 

subject to the proviso that all provisions of such acts that were peculiarly local in 

character would remain in effect.  SER-167 to SER-169, SER- 172 through SER-

173. 

In 1986, the 1920 Federal Power Act was amended to, among other things, 

require consideration by the Federal Energy Regulatory Commission when issuing 

licenses of fish and wildlife concerns.   The  1986 amendments contained a savings 

2 
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clause similar to that in the 1920 act which provided that nothing therein alter or 

affected the respective rights or jurisdiction of States, the United States, Indian 

tribes, or any person with respect to any water or water-related rights.  SER-165. 

In 1999 Puget Sound Chinook Salmon, the primary genesis of which is the 

Skagit River were listed as a Threatened Species under the Endangered Species Act.  

At present, three Skagit River salmonid species are so listed, as are Puget Sound 

Resident Killer Whales whose primary food source is Chinook salmon.  Those 

species have continued to decline. 

In April 2020, in response to requests for comments by Seattle in anticipation 

of the filing of a proposed application to relicense the Gorge Dam and other Seattle 

dams, tribal, federal and state agencies experienced in fisheries uniformly expressed 

concern about the lack of anadromous fish passage at the site.  In June 2021, after 

having had to halt its fishing seasons early even though the tribe’s season was aimed 

at non-threatened species due to incidental catches of small numbers listed Chinook 

salmon, the Sauk-Suiattle Indian Tribe initiated this litigation, asserting that Seattle’s 

lack of fish passage measures at Gorge Dam, which contributed to the decline of  

salmon in the Skagit River basin, violated Washington constitutional, statutory and 

common law.  Seattle removed the litigation to the United States District Court for 

the  Western  District  of  Washington,  which  determined the cause should remain  

3 
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removed and dismissed, precipitating this appeal. 

Summary of Seattle’s Arguments 

Seattle argues that the decision of the District Court removing the case from 

State Court and subsequently dismissing it should be affirmed because:   

(a) Sauk-Suiattle’s complaint presents “substantial Federal 

Question[s]” on its face;  

(b) The claims constitute a collateral attack on Appellee’s license from 

the Federal Energy Regulatory Commission; and  

(c) That the Sauk-Suiattle’s complaint was in substance a challenge to 

Appellee’s license such that the Court of Appeals possessed 

exclusive jurisdiction over the claims therein.   

Seattle also argues that Sauk-Suiattle’s legal theory is premised upon  the Supremacy 

Clause of the United States Constitution and various Congressional Acts establishing 

Washington and Oregon Territories and therefore the District Court properly 

removed the case from the courts of the State of Washington because Appellant’s 

theory of recovery was premised upon Federal Questions, and dismissed it. 

 As set forth below, such arguments mischaracterize the substance of 

appellant’s complaint originally filed in Sauk-Suiattle v. Seattle, Skagit County 

Superior Court Cause No. 21-2-00386-29. 

4 
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Argument 

The District Court erred in Determining Removal was Appropriate 

Reading Appellant’s Complaint as a whole, there were no  

Federal Questions so Substantial as to Merit Removal 

Seattle argues that: 

The district court correctly concluded that removal of Sauk-Suiattle’s 

Amended Complaint from the Superior Court of the State of 

Washington for the County of Skagit (“Skagit County Superior Court”) 

was proper because the “[A]mended [C]omplaint, on its face, does 

indeed raise a number of federal questions.” ER-7. The district court 

held Sauk-Suiattle’s “Supremacy Clause claim raises a substantial and 

disputed federal issue sufficient to establish this Court’s jurisdiction.” 

Id. Moreover, because the Amended Complaint’s claims cite, rely 

upon, and require interpretation of the federal Establishing Acts, Sauk-

Suiattle’s “federal constitutional and statutory claims—raising not only 

substantial, but pivotal federal issues apparent on the face of the 

complaint—provide an adequate basis to assert [the district court’s] 

jurisdiction.” ER-9. 

This mischaracterizes the allegations of Suiattle’s complaint.  That federal law may 

provide a defense to a state claim is insufficient to establish federal question 

jurisdiction. See, e.g., Hart v. Bayer Corp., 199 F. 3d 239, 244 (5th Cir. 2000).    

In this Circuit, because federal jurisdiction “depends solely on the plaintiff’s 

claims for relief and not on anticipated defenses to those claims,” ARCO Envtl. 

Remediation, L.L.C. v. Dep’t of Health & Envtl. Quality of Mont., 213 F.3d 1108, 

1113 (9th Cir. 2000), “a case may not be removed to federal court on the basis of a 

federal  defense,   including  the   defense  of  preemption,  even  if  the  defense  is 

5 
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anticipated in the plaintiff’s complaint, and even if both parties concede that the 

federal defense is the only question truly at issue,” Caterpillar Inc. v. Williams, 482 

U.S. 386, 393 (1987). Therefore, as the “master of the claim,” the plaintiff can 

generally “avoid federal jurisdiction by exclusive reliance on state law.” Id. at 392.   

A common sense reading of the face of plaintiff’s complaint (ER-25) 

plainly discloses that the complaint is based upon questions raised that arise under 

Washington state constitutional, statutory and common law rather than being 

based upon the numerous defenses under federal law raised by  Seattle.  As stated 

on the face of the Complaint: 

This is a Complaint in a Civil action seeking declaratory and 

prospective injunctive relief on grounds that a dam owned by 

respondent blocks the passage of migrating fish and therefore its 

presence and operation is contrary to the Washington State 

Constitution, the governing Congressional Acts preceding formation of 

the State of Washington which placed a servitude upon such dam, and 

binding principles of Common Law. 

 

ER-27.  The Complaint is stylized as arising under Section 7.24.010 of the Revised 

Code of Washington.  ER-25.  The Complaint seeks, inter alia, a declaration that 

respondent’s dam is operated contrary to the Washington State Constitution.  ER-

32, ¶ 6.A. 

 Certainly, the construction and determination of the applicability of   certain  

6 
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federal statutes may be necessary for the state court to perform in order to resolve 

plaintiff’s claims.  State courts are competent to review and determine the 

applicability or relevance of federal law which may bear upon the cases before it.  

However, a common sense reading of plaintiff’s complaint makes plain that the role 

of the Congressional Acts referred to in the Complaint is indirect, rather than direct.  

Plaintiff’s complaint, read as a whole, discloses that its claims do not arise directly 

under federal law but, rather, that certain federal laws were incorporated by 

reference into Washington state law prior to their repeal as federal laws.   

 As alleged in Sauk-Suiattle’s complaint, those Congressional Acts were 

binding within what was admitted to the Union as the State of Washington” (ER-31) 

that the Common Law adopted by the State of Washington embodied in RCW 

4.04.010 “prohibits dams within fresh waters within which fish migrate and that 

nothing in State law is contrary to such Common Law” (ER-37), and that 

respondent’s dam is operated contrary to the Washington State Constitution”.  ER-

31. 

 Matters requiring a review of federal statutes and regulations may be 

necessary in order for the state court to rule in the case.  However, the “federal 

questions” Seattle asserts as the basis for removal to this court appear in the most  

part,  if  not  all,  to be  defenses  to  be  raised  in  the  state  court rather than bases  

7 
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for removal.   

 

The District Court erred in Dismissing Appellant’s Complaint 

Federal courts do not possess Exclusive Jurisdiction over 

 All matters related to the operation of a dam by a 

 FERC Licensee.  Appellee incorrectly characterizes  

           plaintiff’s complaint As a challenge to Appellee’s federal  

           license. 

 

Nowhere in plaintiff’s complaint is it asserted that plaintiff questions the 

validity of appellees’ license to operate a hydroelectric power generating facility. On 

the contrary, plaintiff’s complaint—which for purposes of a motion to dismiss is 

presumed to be true— asserts that the presence and operation of respondents’ dam 

violates the Washington State Constitution, that the restriction against stream 

blockages in territorial acts were not repealed by the State’s admission to the Union, 

that complete stream blockages violate Washington common law that was adopted 

by the Washington legislature by enactment of Section 4.04.010 of the Revised Code 

of Washington (ER-31), and that respondents’ dam unreasonably interferes with 

plaintiff’s enjoyment of its property thereby constituting a nuisance. Id.  

The mere fact that Seattle’s Gorge Dam completely blocks a river does not 

prevent   it from being  licensed  to  produce  electricity.   But  the  mere  fact that a  

8 
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license is issued by another jurisdiction does not prevent the application of state laws 

which provide greater or different restrictions than those imposed by federal law so 

long as the two are compatible.  

For example, if Washington law imposed requirements to assure public safety, 

that would not constitute an attack on the facility’s licensing. Rather, it would be a 

mere exercise of the State’s police powers to impose greater restrictions on how the 

dam is built than are imposed as a matter of federal law, so long as that does not 

make it impossible for the facility to be licensed. Asking the state court to enter a 

declaratory judgment that this dam should not completely block the stream 

according to Washington state law, in no way attacks the ability of the dam to remain 

licensed. The fact that respondent’s dam is “licensed” similarly does not preclude it 

nevertheless constituting a nuisance under Washington common law. According to 

Washington law,  

[W]hen proper authority authorizes the operation of a lawful business 

in a certain area, such business does not constitute a nuisance in a legal 

sense, but it may become such if it is conducted in such an unreasonable 

manner that it substantially annoys the comfort or repose of others or 

essentially interferes with the enjoyment of property[.] 

Bruskland v. Oak Theater, 42 Wn. 2d 346 (1953). Despite plaintiff’s well-pleaded 

complaint never challenging the validity of Seattle’s license, Seattle implores the 

court to  “look past a plaintiff’s  claimed  causes of  action  and  artful  attempts   to  

9 
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avoid the FPA’s ‘strict jurisdictional limit.’” However, the exclusive jurisdiction 

provisions of the FPA have not been found to apply to claims under state law. This 

Circuit has found that the jurisdictional prescriptions of the FPA provides for a more 

specific route of appeal than other federal claims and thus prevent a plaintiff from 

bringing claims under federal laws other than the Federal Power Act with less 

specific routes of appeal. See Cal. Save Our Streams Council, Inc. v. Yuetter, 887 

F.2d 908, 911 (9th Cir. 1989). It is clear that in the Ninth Circuit, attempts to bring 

claims under other federal laws including NEPA, AIRFA, and ESA must give way 

to the FPA where “the practical effect of the action in district court is an assault on 

an important ingredient of the FERC license.” Id. at 912. However, these cases do 

not provide that the exclusive jurisdiction prescription of the FPA can provide 

Congress with the authority to create jurisdictional prescriptions under state law 

claims. The Supreme Court has warned it does not find that Section 313 of the FPA:  

…suggest that the Federal Power Act endowed the Commission of the 

Court of Appeals with the authority to decide any issues of state law if 

such law were deemed controlling, or that had the Court of Appeals 

undertaken to do so, such a determination would have foreclosed re-

examination of such a decision in other proceedings.  

City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 241 (1958) (J. Harlan, 

concurring). 

 

10 
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Response to Appellee’s “other grounds” meriting Dismissal 

 Appellant’s Legal Theory is not that the Establishment 

 Acts provide the basis for relief, rather Appellant’s 

 Cognizable Legal Theory is that Washington’s incorporation 

 By Reference of such Acts provides the basis for relief 

 As a matter of Washington State Law 

In this case, Suiattle’s claims arise solely under Washington state law, i.e., 

claims that the Washington State Constitution and laws prohibit construction of 

dams within Washington which block fish passage, and claims that Washington’s 

“reception statute” adopting common law as the law of the State also prohibits such 

blockages.  As such, Sauk-Suiattle’s complaint, which Seattle seeks to remove, 

purely involves only questions of state law.  As a matter of federalism, principles of 

comity require that questions arising under state law should be resolved in the first 

instance by state courts.  Even the United States Supreme Court has held that the 

Court is generally "bound to accept the interpretation of [the State's] law by the 

highest court of the State."  Hortonville Joint Sch. Dist. No. I v. Hortonville Educ. 

Ass'n, 426 U.S. 482, 488 (1976), quoted with approval in Alabama v. Shelton, 535 

U.S. 654, 674 (2002).1   

11 

 

1 In Ring v. Arizona, involving the state law allocation of functions between 
judge and jury, the Supreme Court without the slightest hesitation abandoned its 
prior construction of an Arizona death penalty law on the basis of a subsequent state 
supreme court opinion stating that the Court's initial understanding was in error: 
"[W]e recogniz[e] that the Arizona court's construction of the State's own law is 
authoritative.” 536 U.S. 584, 603 (2002). 
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The independence of state courts is essential to our system of federalism and 

protected by the Tenth Amendment. This Court safeguards that independence by 

strictly enforcing Congress’s limits on federal court jurisdiction.  Supreme Court 

precedents make clear that a defense based on federal law cannot provide the basis 

of jurisdiction. Rather, federal courts are obliged to permit the state court to 

adjudicate the federal defense, with ultimate review by the Supreme Court. Comity 

and due respect for state courts requires a presumption that the state courts are 

competent to adjudicate such matters.  Ours is “an indestructible union, composed 

of indestructible states,” Texas v. White, 74 U.S. (7 Wall.) 700, 725 (1869). This dual 

sovereignty is a defining feature of our Nation’s constitutional blueprint. See 

Gregory v. Ashcroft, 501 U.S. 452, 457 (1991). As the Court has recently reminded, 

“States, upon ratification of the Constitution, did not consent to become mere 

appendages of the Federal Government.” Federal Maritime Comm’n v. South 

Carolina State Ports Auth., 545 U.S. 743 (2002), No. 01-46 (May 28, 2002), “Any 

doubt regarding the constitutional role of the States as sovereign entities is removed 

by   the   Tenth   Amendment,   which,   like  the other provisions of the Bill of 

Rights, was enacted to allay lingering concerns about the extent of the national 

power.” Alden v. Maine, 527 U.S. 706, 713-14 (1999).  ‘The constitutionally 

mandated  balance  of  power   between the States and the Federal Government was  

12 
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adopted by the Framers to ensure the protection of our fundamental liberties.’” 

Federal Maritime Comm’n, supra at *14, citing Atascadero State Hospital v. 

Scanlon, 473 U.S. 234, 242 (1985) (quoting Garcia v. San Antonio Metropolitan 

Transit Authority, 469 U.S. 528, 572 (1985) (Powell, J., dissenting). “By guarding 

against encroachments by the Federal Government on fundamental aspects of state 

sovereignty,” this Court strives “to maintain the balance of power embodied in our 

Constitution and thus to ‘reduce the risk of tyranny and abuse from either front.’” 

Federal Maritime Comm’n at *14, quoting Gregory v. Ashcroft, 501 U.S. 452, 458 

(1991). This constitutional protection extends to the judicial authority of the states. 

As this Court has observed, among the powers not surrendered to the national 

government but reserved to the States is “the maintenance of state judicial systems 

for the decision of legal controversies.” Atlantic Coast Line Railroad Co. v. 

Brotherhood of Locomotive Engineers, 398 U.S. 281, 285 (1970). It is fundamental 

that:  

[T]he constitution . . . recognizes and preserves the autonomy and 

independence of the States . . . in their judicial departments. Supervision 

over . . . the judicial action of the States is in no case permissible except 

as to matters by the constitution specifically authorized or delegated to 

the United States. Any interference . . ., except as thus permitted, is an 

invasion of the authority of the State, and, to that extent, a denial of its 

independence.  

 

 

13 
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Erie R.R. v. Tompkins, 304 U.S. 64, 78-79 (1938).2  The Supremacy Clause requires 

state courts to apply federal law.3  In addition, state courts must entertain federal 

causes of action, though the national government cannot prescribe the procedural 

rules state courts must apply in such cases. Howlett v. Rose, 496 U.S. 356, 369-72 

(1990). A principle safeguard of the independence of state courts lies in scrupulously 

enforcing the limits on the jurisdiction of federal courts. See Blatchford v. Native 

Village of Noatak, 501 U.S. 775, 779 (1991) (“the judicial authority in Article III is 

limited by [State] sovereignty.”)   

This case involves the reconciling of two separate acts of Congress peculiarly 

applicable to the enabling acts of Washington and Oregon Territories, which the 

founders of the State of Washington expressly incorporated into the State’s 

constitution and laws.  The Act of August 14, 1848, 9 Stat. 323, establishing Oregon 

Territory provides inter alia that: 

[T]he rivers and streams of water in said Territory of Oregon in which 

salmon are found, or to which they resort, shall not be obstructed by 

dams or otherwise, unless such dams or obstructions are so constructed 

as to allow salmon to pass freely up and down such rivers and streams. 

 

14 

 
2 As the Court in Erie stated, the Constitution precludes the national government from 

dictating state law: Congress has no power to declare substantive rules of common law 
applicable in a state whether they be local in their nature or ‘general,’ be they commercial law or 
a part of the law of torts. And no clause in the Constitution purports to confer such a power upon 
the federal courts. 304 U.S. at 78. 

3 Thus, the language in U.S. Const. Art. VI, Cl. 2,  “and the judges of every state shall be bound 
thereby.” 
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Id.  A subsequent act of Congress, the Act of March 2, 1853, 10 Stat. 1077, 

incorporated the above provision by reference: 

[T]he laws now in force in said Territory of Washington, by virtue of 

the legislation of Congress in reference to the Territory of Oregon, 

which have been enacted and passed subsequent to the first day of 

September, eighteen hundred and forty-eight, applicable to the said 

Territory of Washington, together with the legislative enactments of the 

Territory of Oregon, enacted and passed prior to the passage of, and not 

inconsistent with, the provisions of this act, and applicable to the said 

Territory of Washington, be, and they are hereby, continued in force in 

said Territory of Washington until they shall be repealed or amended 

by future legislation. 

 

Id.   Seattle argues that certain prohibitions against complete stream blockage 

requirements in Territorial acts which were incorporated by reference in the 

Washington State Constitution (Wash. Const. Art. XXVII, § 2) were repealed and 

consequently no longer in effect. See Seattle’s Response Brief at p. 34).  In support 

of such argument, respondents cite to various statutes which they say rendered such 

requirements repealed. In particular, respondents rely upon portions of an 1873 

Congressional Act consolidating the general laws of the United States into the 

Revised Statutes which was later to be denominated the United States Code. There 

are two key problems with respondents’ reliance upon such enactment. First, the 

1873 Act, like the later 1933 act relied on by respondents, was an effort to codify all 

general laws of the United States, while repealing “obsolete” provisions. As to the 

Act establishing  Oregon  Territory, of course in 1873 its provisions were 

15 
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obsolete and repealed as a law of the United States subject to placement in the 

Revised Statutes, since Oregon obtained statehood in 1859. As to any repeal of 

provisions of the 1853 Washington territorial act, the 1873 repeal asserted by 

respondents expressly exempted from repeal provisions of Congressional Acts made 

prior to 1873 which were not general to the United States but rather were peculiarly 

local in nature. See, SER-168 to SER–169 and SER-170 through SER-173.  The 

prohibition of stream blockages in Section 12 of the 1853 Washington Territorial 

Act was peculiarly local—Washington being the sole jurisdiction of the United 

States which in 1873 had such a prohibition. Second, Section 1952 of the 1873 Act 

expressly preserved the continuing validity of Section 12, and other sections of the 

Washington Territorial Act: 

Sec. 1952. The laws now in force in the Territory of Washington, by 

virtue of the legislation of Congress in reference to Oregon, when that 

State was a Territory, which were enacted and passed subsequent to the 

first day of September, eighteen hundred and forty-eight, applicable to 

the Territory of Washington, together with the legislative enactments 

of Oregon, while a Territory, enacted and passed prior to March 2, 

1853, and not inconsistent with the provisions of this Title, and 

appliable to the Territory of Washington, are continued in force in that 

Territory until repealed or amended by future legislation, unless such 

laws have been repealed or amended by legislation subsequent to the 

second day of March, eighteen hundred and fifty-three. 
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That Act, which had by then already been incorporated by reference into the 

Washington State Constitution and the State’s Enabling Act (Act of Feb. 22, 1889, 

ch. 180, 25 Stat. 676, 684 [§ 24] [1889], was not repealed from the Revised Statutes 

until 1933 as Seattle correctly states. However, Congress was explicit when it 

repealed Section 1952 that the obsoleteness of Section 1952 was merely because, 

upon Statehood, Congress lacked the authority to determine the laws of the State of 

Washington.  

This section provided that certain laws should continue if force in the 

territory of Washington. When the territory of Washington became one 

of the States of the Union, Congress lost its power to determine what 

laws should be in force therein, other than the general body of Federal 

law applicable to all of the States, and this section became obsolete at 

that time.  

 

Congressional repeal thus had no effect on the applicability of Section 12 of the 

Washington Territorial Act through its incorporation via state law. Quite to the 

contrary, Congress expressly recognized the matter as a question of purely state law. 

Consequently, Seattle is arguing against itself. The restriction against stream 

blockages, having been adopted as the state law of Washington prior to its decades-

later repeal, and Congress having deemed the federal statute unworthy in 1933 of 

placement in the United States Code since it was obsolete, subject to repeal, and no 

longer a law of the United States—Washington having decades earlier obtained 

statehood—this case is one purely of determining the applicability of a Washington 
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state law. Those federal laws incorporated into Washington state law no longer even 

raise a Federal Question for purpose of invoking this court’s 28 U.S.C. § 1331 

original jurisdiction. 

 That Washington courts deem the provisions incorporated from the 

Washington Territorial Act to remain to be of continued vitality as a matter of 

Washington state law is demonstrated by State v. Svenson, 104 Wn. 2d 533 (1985). 

There, the question presented was whether the State of Washington possessed 

jurisdiction over an offense committed on the Oregon side of the Columbia River in 

light of § 1950 of the 1853 Washington Territorial Act that provided:  

Sec. 1950. The State of Oregon and the Territory of Washington shall 

have concurrent jurisdiction over all offenses committed on the 

Columbia River, where that river forms a common boundary between 

the State and Territory.  

 

Act of March 2, 1853, Ch. 90, §12. The Washington State Supreme Court did not 

resolve the issue based upon the territorial Act, since the issue was addressed in a 

Compact between Washington and Oregon. However, the state’s supreme court 

certainly did not treat the territorial provision as though it was no longer in effect as 

a law of the state.  

  An alternative basis for dismissal argued by respondents is that Washington  
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has, on its own, “altered or repealed” the anti-stream blockage provision it 

constitutionally adopted by enacting an 1889 statute imposing criminal penalties 

upon those who completely blocked fish-bearing streams:4  

Sec. 8. Any person or persons now owning or maintaining, or who shall 

hereafter construct or maintain any dam or other obstruction across any 

stream in this state which any food fish are wont to ascend, without 

providing a suitable fishway or ladder for the fish to pass over such 

obstruction, shall be deemed guilty of a misdemeanor, and upon 

conviction thereof, be punished by a fine of not less than one hundred 

dollars nor more than two hundred fifty dollars, and said dam or 

obstruction may, in the discretion of the court, be abated as a nuisance. 

 

Appellant fails to see how the Washington legislature’s memorialization—or 

codification—of the anti-stream blockage provision incorporated into the 

Washington state constitution “repealed” the prohibition such that respondents’ 

continuing to operate in direct violation of it cannot be the basis for a declaratory 

judgment action in state court. Ordinarily, constructions in violation of state laws are 

a nuisance per se. That there is a good faith basis for a declaratory judgment action 

in state court is further borne out by current provisions of Washington state law. See, 

RCW 77.15.320 (Unlawful Failure to Provide, Maintain, or Operate Fishway for 

Dam or Other Obstruction); see also, RCW 77.57.030 (Fishways Required in Dams, 

obstructions). Furthermore, Seattle’s citation to Section 16 of the 1889 Act does not  
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expressly provide for the repeal of Section 12 of the Washington Territorial Act 

because that act was not “passed by the legislative assembly of the Territory of 

Washington.” Rather, Section 12 was initially passed by the United States Congress, 

then incorporated into Washington State law not via the legislative assembly of the 

Territory of Washington but rather via a special Washington State Constitutional 

Convention. The legislature could have mirrored the language of the Washington 

State Constitution that referenced all laws “in force in the Territory of Washington” 

but chose rather to limit the repeal clause to laws passed by the legislative assembly. 

Seattle contends that, somehow, these acts of the United States Congress, 

were repealed by enactment of the Federal Power Act or cannot be reconciled 

therewith.  The issue in this case is not one of federal preemption.  Rather, this is a 

case of statutory construction, the question being whether enactment of the Federal 

Power Act terminated Washington’s fish-blockage prohibition incorporated from 

the 1848 and 1853 Congressional statutes requiring that dams have fish passage.  

The Congressional acts establishing Washington and Oregon Territories—

incorporated by reference in the Washington State Constitution—are unambiguous 

in requiring fish passage at dams on rivers and streams.  The later Federal Power Act 

and its amendments are silent on the matter, although the original act’s savings 

clause preserved applicability of certain state laws and the act’s 1986   amendments  
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clearly stated an objective of furthering preservation of fish and wildlife.  The only 

conclusion one can reach from an ordinary reading of these acts is that the general 

terms of the later acts did not supersede the narrower, more specific, statutory fish 

passage requirement imposed by Congress and adopted within the Pacific Northwest 

where salmon were known to abound and which were integral to the economy. 

 

  The Federal Power Act does not Preempt the State 

  Law Claims in Appellant’s Complaint 

 

The Supreme Court has identified two general ways in which federal law can 

preempt state law. First, federal law can expressly preempt state law when a federal 

statute or regulation contains explicit preemptive language. Second, federal law can 

impliedly preempt state law when Congress’s preemptive intent is implicit in the 

relevant federal law’s structure and purpose.   

Many federal statutes contain provisions that purport to restrict their 

preemptive effect. These “savings clauses” make clear that federal law does not 

preempt certain categories of state law, reflecting Congress’s recognition of the need 

for states to “fill a regulatory void” or “enhance protection for affected communities” 

through supplementary regulation. Sandi Zellmer, When Congress Goes Unheard: 

Savings  Clauses’ Rocky Judicial Reception,  in  Preemption Choice:  The  Theory,  
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Law, and Reality of Federalism’s Core Question 144, 146 (William W. Buzbee, ed., 

2009).  Some courts and commentators have labeled these clauses “anti-preemption 

provisions.”  While the case law on anti-preemption provisions is not well-

developed, some courts have addressed such provisions in the context of defendants’ 

attempts to remove state law actions to federal court.  The United States Supreme 

Court has identified two subcategories of implied preemption: “field preemption” 

and “conflict preemption.” Field preemption occurs when a pervasive scheme of 

federal regulation implicitly precludes supplementary state regulation, or where 

states attempt to regulate a field where there is clearly a dominant federal interest.  

Conflict preemption occurs when simultaneous compliance with both federal and 

state regulations is impossible (“impossibility preemption”), or when state law poses 

an obstacle to the accomplishment of federal goals (“obstacle preemption”).  This is 

not a case, where a law applicable in the State is irreconcilable with requirements of 

the Federal Energy Regulatory Commission.   

 The state court entertaining the issue of whether the constitution and laws of 

Washington is of significance only to the parties in the immediate suit and will not 

affect a scheme of national regulation—since the State of Washington, by virtue of 

its incorporation of a Congressional Act specific solely to what is now the State of 

Washington,  is the only State in the United States with  such a restriction requiring 
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fish passage at dams within its territorial jurisdiction.   

Conclusion 

 For the foregoing reasons, principles of federalism and comity, together with 

the presumption against preemption and longstanding precedents that the federal 

courts defer to courts of a state interpreting their own constitutions and laws in the 

first instance, militate in favor of this case being remanded back to the state court.   

Doing so is consistent with the anti-preemption savings clause of the Federal 

Power Act and the application of state and constitutional measures for the protection 

of fish is entirely consistent with the purposes of Congress embodied in the 1986 

amendments to the Federal Power Act favoring conservation and enhancement of 

fish and wildlife. 

Finally, as noted by the Ninth Circuit, remand does not preclude the 

respondent from raising in state court the same issues it raises in its removal petition 

as a defense in state court. 

For the foregoing reasons, the orders of the district court removing appellant’s 

complaint from the state court in the absence of the complaint raising a substantial 

Federal Question basis for removal jurisdiction—other than bases which were more  
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properly defenses to be raised in state court—and dismissing it based upon 

proceedings under the Federal Power Act being the “exclusive” remedy should be 

reversed and the cause remanded to the Washington State Superior Court.5 

      Respectfully submitted, 

 

DATED this  12th   day of May, 2022. 

 

      SAUK-SUIATTLE INDIAN TRIBE 

      By: 

 

      S/Jack W. Fiander______________ 

 

      Counsel for Appellant 

  

 
5 Alternatively, the Panel should certify the question of the continued validity 

of the Washington State Constitutional, statutory and common law provisions to 
the Washington State Supreme Court. 
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