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 Since the first Indian1 law classes were offered in the late 1960s 

and early 1970s, law teachers mostly have considered the field a niche 

specialty, even a backwater, unnecessary to anyone not likely to go into 

law practice in Indian country. In those days, law teachers focused on 

treaty rights fights. Treaty rights are a critical but small part of Indian 

country practice. Lawyers in modern day Indian country handle virtually 

every kind of matter taught in law schools in addition to the Indian law-

specific subject matters. Beginning in the 1990s, American Indian tribal 

nations started to become critical factors in governmental and economic 

activity throughout much of the United States.  

In the 21st century, many law schools offer Indian law — and 

occasionally offer additional, specialized courses — but generally are still 

far behind the curve. Worse, when it is offered, the Indian law canon 

tends to be taught in ways that ignore contemporary tribal agency by 

emphasizing historical events over modern issues. Modern tribal nations 

make their own laws. Here I give examples of tribal court cases and tribal 

 
1 I use the word “Indian” with full awareness of the impropriety of the term, but I use it because my 

own tribal nation has appropriated it (the Grand Traverse Band of Ottawa and Chippewa Indians) 

and for clarity, given that federal law from the United States Constitution on down uses the term. 



statutes law teachers can use to incorporate Indian law into virtually any 

common law course. 

Indian Law Instruction 

 The dominant metaphor used to describe Indian affairs is the 

miner’s canary. Felix S. Cohen introduced the metaphor in the 1940s 

when he wrote, “Like the miner’s canary, the Indian marks the shifts 

from fresh air to poison gas in our political atmosphere; and our 

treatment of Indians, even more than our treatment of other minorities, 

reflects the rise and fall in our democratic faith.”2 That metaphor 

certainly served a purpose then and for many decades after, but the role 

of weakness and passivity it assigns to Indian people is now a serious 

problem. To describe Indian people in the 21st century as sacrificial 

canaries whose whole purpose is to serve as a warning to non-Indians is 

really quite offensive. 

Indian law instruction often replicates the treatment of Indian 

people as passive underdogs with no agency. Indian law classes usually 

start with an extensive review of Indian affairs history, which is essential 

to understanding how Indian law fits into greater American law. The 

foundational principles of Indian law derive from critically important 

historical events. Moreover, the United States Constitution, as we will 

see below, is structured the way it is, in part, because of the geopolitical 

 
2 Felix S. Cohen, The Erosion of Indian Rights, 1950-1953: A Case Study in Bureaucracy, 62 Yale L.J. 

348, 390 (1953). 



role played by Indian tribes at the Founding. One cannot learn Indian 

law without this history.  

But this focus on Indian affairs history sets a trap with two sides. 

The first part of the trap is that the myth of the vanishing Indian — the 

“romantic” notion that Indian people were substantially inferior to white 

Americans, that Indian people would inevitably fade away, die out, 

vanish, and that the passive withering away of Indian people actually 

occurred — really did prevail.3 Most Americans just don’t know anything 

about Indians and tribes. They certainly don’t learn about Indian affairs 

history in school and when they do, it is often wildly inaccurate. 

The second part of the trap is that scholars and instructors focus on 

the history of dispossession of Indian people of their lands, resources, 

children, and powers, not the modern day lived reality of Indian people. 

Since dispossession is relatively well documented, scholars have a wealth 

of information to draw from in researching colonization and loss. It also 

feeds into the expectation that Indian people have disappeared. 

Moreover, most Indian law scholars and instructors have little 

experience navigating the lived reality of Indian country. Other than a 

very few of us, Indian law instructors have not worked inside Indian 

country. They know what they know from reading, not experiencing. In 

law school, the primary sources are almost exclusively United States 

 
3 See generally Kathryn E. Fort, The Vanishing Indian Returns: Tribes, Popular Originalism, and the 

Supreme Court, 57 St. Louis U. L.J. 297, 299 (2013). 



Supreme Court decisions.4 Outside of the former Solicitors General who 

argued an Indian law case or two in the Supreme Court, only a very small 

number of Supreme Court Justices in the entire history of the Court have 

had much actual experience in Indian law.5 As a judge the Tenth Circuit, 

Justice Gorsuch heard numerous Indian law cases.6 What they know of 

Indian country they learn from reading as well, and only the things 

brought to them by adversarial parties in litigation with vested interests 

in persuading the Court to adopt a particular narrative. 

It is all too easy to offer an Indian law class that skips over the lived 

realities of Native people living in Indian country. The classic Indian law 

class covers the horrific history of American Indian affairs as told 

through the prism of Supreme Court decisions. The Court notoriously 

emphasizes the otherness of Indian people, labeling Indian people as 

weak and incompetent and Indian tribes dangerous and anti-

democratic.7 The world that Indians and tribes inhabit as described by 

 
4 The casebook I teach from and serve as lead editor, David H Getches, et al., Cases and Materials on 

Federal Indian Law (7th ed. 2017), is a good example of how Supreme Court decisions serve as the 

focus of the class. 
5 E.g., Matthew L.M. Fletcher, What Does a Justice Kagan Mean for Indian Country?, Turtle Talk blog 

(May 10, 2010), https://turtletalk.blog/2010/05/10/what-does-a-justice-kagan-mean-for-indian-

country/ (“Solicitor General Kagan has almost no paper record of scholarship on Indian law, no judicial 

opinions, and little else in the way of a paper trail.”). 
6 Matthew L.M. Fletcher, Neil Gorsuch Indian Law Record as Tenth Circuit Judge, Turtle Talk blog 

(Feb. 1, 2017), https://turtletalk.blog/2017/02/01/neil-gorsuch-indian-law-record-as-tenth-circuit-

judge/.  
7 One of the most harmful examples of this phenomenon was Justice Souter’s separate writing in a 

tribal court jurisdiction case where he characterized tribal law as “unwritten,” derivative of “customs, 

traditions, and practices . . . handed down orally or by example from one generation to another,” and 

acontextually citing to a non-lawyer’s description of tribal peacemaking processes. Nevada v. Hicks, 

533 U.S. 353, 384-85 (2001) (Souter, J., concurring) (quoting Ada Pecos Melton, Indigenous Justice 

Systems and Tribal Society, 79 Judicature 126, 130-131 (1995)). 

https://turtletalk.blog/2010/05/10/what-does-a-justice-kagan-mean-for-indian-country/
https://turtletalk.blog/2010/05/10/what-does-a-justice-kagan-mean-for-indian-country/
https://turtletalk.blog/2017/02/01/neil-gorsuch-indian-law-record-as-tenth-circuit-judge/
https://turtletalk.blog/2017/02/01/neil-gorsuch-indian-law-record-as-tenth-circuit-judge/


the Supreme Court and other federal and state courts would be comical 

if the real world implications were not so dire. 

I much prefer the metaphor of the muskrat instead of the miner’s 

canary.8 In Anishinaabe creation stories, the muskrat is the hero. The 

muskrat is the not the strongest or the smartest, but is the most devoted 

and giving. The muskrat has agency and foresight. The muskrat 

sacrifices for others, and is not sacrificed by others. Indian people and 

tribal nations are much more like a muskrat, an underdog with enormous 

capacity to make great positive change. 

What modern tribal nations are doing right is not the easiest thing 

to discover. General law reviews rarely touch upon the subject.9 It is 

absolutely difficult for any Indian law instructor to blast through the 

history to get to the lived realities of Indian people, but it is absolutely 

necessary. In my view, the best approach is to skip the Supreme Court 

decisions and go directly to the source, tribal law. Tribal nations are 

leading the way in the development of the law. They are real laboratories 

of democracy. 

 

Choice of Law/Commercial Law 

 Indian tribes contribute many billions to the national economy. 

Indian tribes are large federal government contractors, through 

 
8 Matthew L.M. Fletcher, Muskrat Textualism, 116 Nw. U. L. Rev. 963, 968 (2022). 
9 Sonia K. Katyal, Encouraging Engaged Scholarship: Perspectives from an Associate Dean for 

Research, 31 Touro L. Rev. 53, 64-65 (2014). Professor Liz Reese’s recent work is a rare exception. See 

Elizabeth A. Reese, The Other American Law, 73 Stan. L. Rev. 555 (2021). 



Congressional appropriations for tribal governmental services under the 

Indian Self-Determination and Education Assistance Act (also known as 

Public Law 648)10 and through Section 8(a) contracting preferences as 

well.11 Indian tribes also control untold billions of dollars of natural 

resources, such as coal, natural gas, petroleum, mining products, forestry 

products, and other materials. Finally, Indian gaming, which benefits 

less than half of Indian tribes, is nearly a $40 billion a year industry.12 

Many Indian tribes own corporate entities chartered under tribal, 

federal, or state law to operate their businesses. 

 Indian tribes and their corporate entities engage in highly 

complicated commercial transactions, borrowing common law principles 

from state law. Consider Lake of the Torches Economic Development 

Corp. v. Saybrook Tax Exempt Investors, LLC, a case decided by the Lac 

du Flambeau Band of Lake Superior Chippewa Indians trial-level court 

in 2013.13 The case was brought by the tribe’s Section 17 corporation, a 

corporate entity chartered by the Secretary of the Interior for the benefit 

of the tribe under § 17 of the Indian Reorganization Act of 1934.14 The 

underlying dispute involved an off-reservation gaming development deal 

 
10 25 U.S.C. § 5301 et seq. 
11 See generally Congressional Research Service, SBA’s “8(a) Program”: Overview, History, and 

Current Issues (2022), https://sgp.fas.org/crs/misc/R44844.pdf (describing the origins and scope of the 

8(a) program). 
12 National Indian Gaming Commission, 2021 Indian Gaming Revenue Jumps to Record High $39 

billion, Increases 40% (August 10, 2022), https://www.nigc.gov/news/detail/2021-indian-gaming-

revenue-jumps-to-record-high-39-billion-increases-40. 
13 No. 13 CV 115 (Lac du Flambeau Band of Lake Superior Chippewa Indians Tribal Ct. 2013). The 

decision is unpublished, but it is available here: https://turtletalk.files.wordpress.com/2013/05/lake-of-

the-torches-v-saybrook-tax-exempt-investors.pdf. Disclosure: the author served as the trial judge in 

the matter. 
14 25 U.S.C. § 5124. 

https://sgp.fas.org/crs/misc/R44844.pdf
https://turtletalk.files.wordpress.com/2013/05/lake-of-the-torches-v-saybrook-tax-exempt-investors.pdf
https://turtletalk.files.wordpress.com/2013/05/lake-of-the-torches-v-saybrook-tax-exempt-investors.pdf


between the parties that had gone bad (off-reservation tribal gaming 

deals are extremely speculative). The parties had reached agreement on 

a series of transaction documents in which the tribe and its corporate 

entity waived sovereign immunity in Wisconsin federal and state courts 

to enforce the deal, agreeing to a forum selection clause allowing for suit 

in those courts as well. When the deal went south, the tribe’s former 

business partners brought a whole series of suits in federal and state 

court.15 The tribe and its corporate entity attempted to short-circuit these 

suits by suing in tribal court. The tribe’s argument was that nothing in 

the transaction documents prevented it from suing in tribal court because 

the forum selection clause was a permissive clause, rather than a 

mandatory clause. Some states apply a contrary rule that requires courts 

to construe forum selection clauses against the bringer of the suit. The 

transaction documents required the court to apply Wisconsin law. The 

court applied a Wisconsin Court of Appeals decision that adopted the rule 

advanced by the tribe.16 In this century, this type of complex commercial 

transactions between Indian tribes, their corporate entities, and non-

Indian businesses is the norm. 

 If one focuses on the Supreme Court decisions on the application of 

tribal law in a commercial context like this one, one would come away 

 
15 E.g., Wells Fargo Bank v. Lake of the Torches Econ. Dev. Corp., 658 F.3d 684, 686 (7th Cir.2011); 

Stifel, Nicolaus, & Co., Inc. v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 980 F. Supp. 

2d 1078 (W.D. Wis. 2013). 
16 The non-tribal parties brought suit in federal court shortly thereafter, seeking relief from tribal 

court jurisdiction. They prevailed, with the Seventh Circuit following its own precedents. Stifel, 

Nicholas, and Company, Inc. v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 807 F.3d 

184, 192-93 (7th Cir. 2015) (citing Altheimer & Gray v. Sioux Manufacturing Corp., 983 F.2d 803 (7th 

Cir. 1993)). It is my understanding that, ultimately, the tribe reached a confidential settlement with 

its former business partners. 



with the impression that tribal courts apply a kind of “unwritten law” 

that is “unusually difficult for an outsider to sort out.”17 This 

oversimplification and misunderstanding is common unless one learns 

about commercial law on the ground. I worked in-house for several Indian 

tribes in addition to my current work as a tribal judge. I’ve never seen a 

tribal business deal where the law was unusual or rooted in unknowable 

tribal custom and tradition. Tribes want to do business with outsiders, 

not scare them away. 

 Tribal court decisions dealing with commercial and business 

activities inside Indian country are legion. Examples of prominent cases 

include Neptune Leasing, Inc. v. Mountain States Petroleum Corp.,18 a 

repossession action against a helium plant purchaser); Wolf Point 

Organization v. Investment Centers of America, Inc.,19 a business fraud 

action; and Cabazon Band of Mission Indians v. Lexington Insurance 

Co.,20 a claim for business losses arising from the COVID 19 pandemic. 

Family Law 

Family law, on the other hand, often is rooted in tribal custom and 

tradition. For centuries, tribal nations suffered the loss of generation 

after generation of Native children.21 There were those orphaned and 

made homeless by the dispossession of tribal lands and resources. Then 

 
17 Nevada v. Hicks, 533 U.S. 353, 384-85 (2001) (Souter, J., concurring). 
18 11 Am. Indian Tribal L. 162, 2013 WL 2393054 (Navajo Nation S. Ct. 2013). 
19 3 Am. Indian Tribal L. 290, 2001 WL 36152106 (Fort Peck Ct. App. 2001). 
20 No. CBMI 2020-0103 (Cabazon Band of Mission Indians Ct. App. 2022). The decision is unpublished 

but can be accessed here: https://turtletalk.files.wordpress.com/2021/11/final-opinion-cbmi-2020-0103-

1.pdf. Disclosure: the author wrote the opinion in this matter. 
21 See generally Margaret D. Jacobs, White Mother to a Dark Race: Settler Colonialism, Maternalism, 

and the Removal of Indigenous Children in the American West and Australia, 1880-1940 (2009). 

https://turtletalk.files.wordpress.com/2021/11/final-opinion-cbmi-2020-0103-1.pdf
https://turtletalk.files.wordpress.com/2021/11/final-opinion-cbmi-2020-0103-1.pdf


there were federal boarding schools that removed Native children from 

their homes and cultures. Then there was state removal of Native 

children from their homes and their adoption into non-Indian homes. But 

now, because of the Indian Child Welfare Act of 1978,22 tribal nations 

have led the way toward reform of child welfare systems, not just in 

Indian country, but throughout the United States. After losing 

generations of children, tribal nations were motivated to correct these 

injustices. 

 One key feature of tribal laws in child welfare is an emphasis on 

family and culture, too often missing in state child welfare systems that 

emphasize making children available for adoption.23 The child welfare 

laws of the Nottawaseppi Huron Band of the Potawatomi elevate culture 

to the status of public policy. First, the code acknowledges that child 

welfare matters are not to be compartmentalized, impliedly referencing 

Mno-Bmadzen, the Anishinaabe philosophy of interconnectedness and 

inter-generational respect: 

Bode’wadmi traditions and values recognize the 

interconnectedness of every person and everything in this 

world and that the actions of one individual, or of a group of 

individuals, will have an impact on the whole of our 

community. In all things we do as a government, it is our 

obligation to promote Bode’wadmi traditions and values by 

 
22 25 U.S.C. § 191 et seq. 
23 The work of Dorothy Roberts is helpful in understanding this point. E.g., Dorothy E. Roberts, Is 

There Justice in Children's Rights: The Critique of Federal Family Preservation Policy, 2 U. Pa. J. 

Const. L. 112 (1999). 



seeking consensus so that decisions that are made will benefit 

the whole of our community for this and the next seven 

generations.24 

The code also instructs the tribal government and tribal judiciary to 

interpret the child welfare code in light of Noeg Meshomsenanek 

Kenomagewenen (the Seven Grandfather Teachings): 

In carrying out the powers of self-government in a manner 

that promotes and preserves our Bode’wadmi values and 

traditions, the Tribe strives to be guided by the Seven 

Grandfather Teachings in its deliberations and decisions. The 

rights and limitations contained in this chapter are intended 

to reflect the values in the Seven Grandfather Teachings to 

ensure that tribal youth and community and other persons 

participating in youth development within the jurisdiction of 

the Tribe will be guided by the Seven Grandfather Teachings: 

Bwakawen — Wisdom 

Debanawen — Love 

Kejitwawenindowen — Respect 

Wedasewen — Bravery 

Gwekwadzewen — Honesty 

Edbesendowen — Humility 

 
24 Nottawaseppi Huron Band Tribal Code § 7.3-4. 



Debwewin — Truth 

In a recent opinion of the Nottawaseppi Huron Band Supreme 

Court, Wright v. Nottawaseppi Huron Band of the Potawatomi,25 we 

applied Noeg Meshomsenanek Kenomagewenen in holding the tribe to a 

higher obligation to guarantee due process. The government must do 

more than merely provide the bare minimum; the government must “do 

justice.”26  

Many tribal nations, including the Bode’wadmi nations, treat 

children as supernatural creatures. They attempt to do justice to 

children, parents, extended family, and the entire community. The word 

in the language for child, Penojé, means “young spirit coming forth.”27 

Mno Bmadzen assumes that all people are connected to all things: land, 

water, air, living creatures, inanimate objects, powerful forces like 

thunder, and spirits. Tribal child welfare cases take seriously the 

interconnectedness of a community. 

 Other interesting family law decisions include In re the 

Guardianship of a Tulalip Minor,28 where a split appellate court decided 

a dispute over whether custody with the paternal or maternal 

 
25 No. 21-154-APP (Nottawaseppi Huron Band of the Potawatomi S. Ct. 2022). The tribe has published 

the opinion here: https://nhbp-nsn.gov/wp-content/uploads/2022/06/2022-6-3-Filed-NHBP-Supreme-

Court-Opinion-Order-in-Wright-et-al-v-NHBP-et-al-21-154-APP.pdf. Disclosure: the author wrote the 

opinion in the matter. 
26 Id. at 11. 
27 Putting Our Minds Together for Our Children, The Pundit (Dec. 20, 2017) (quoting Michael D. 

Petoskey, Chief Judge of the Pokagon Band of Potawatomi Indians and the Match-E-Be-Bash-She-

Wish Band of Pottawatomi Indians), https://michildsupportpundit.blogspot.com/2017/12/putting-our-

minds-together-for-our.html. 
28 13 NICS App. 12 (Northwest Intertribal Ct. App. — Tulalip Tribes 2015), available at 

https://www.codepublishing.com/WA/NICS/. 

https://nhbp-nsn.gov/wp-content/uploads/2022/06/2022-6-3-Filed-NHBP-Supreme-Court-Opinion-Order-in-Wright-et-al-v-NHBP-et-al-21-154-APP.pdf
https://nhbp-nsn.gov/wp-content/uploads/2022/06/2022-6-3-Filed-NHBP-Supreme-Court-Opinion-Order-in-Wright-et-al-v-NHBP-et-al-21-154-APP.pdf
https://michildsupportpundit.blogspot.com/2017/12/putting-our-minds-together-for-our.html
https://michildsupportpundit.blogspot.com/2017/12/putting-our-minds-together-for-our.html
https://www.codepublishing.com/WA/NICS/


grandparents was in the child’s best interest, and Matter of K.M.C.,29 

another child custody dispute. 

Criminal Law 

 Tribal criminal law is dominated by Acts of Congress and United 

States Supreme Court decisions, but what has become very clear is that 

tribal governments often provide greater procedural and substantive 

protections to criminal defendants, even where they don’t have to. 

Congressional intervention takes the form the Indian Civil Rights Act of 

1968 (ICRA).30 ICRA is designed to ensure that Indian tribes comply with 

federal constitutional rights norms. 

 However, ICRA is a creature of its time and is limited by that era. 

In the Congressional hearings leading up to the enactment of ICRA, the 

United States Departments of Justice and the Interior opposed the 

inclusion of a guaranteed right to counsel for indigent criminal 

defendants, claiming to be worried about the cost (perhaps believing 

President Nixon’s appointees to the Supreme Court would overrule or 

severely limit federal precedents guaranteeing the right to counsel and 

not wanting to see the right to counsel codified by Congress in any form). 

It remains easy for observers to complain that because ICRA doesn’t 

protect the full right to counsel present in state and federal prosecutions, 

tribal prosecutions are suspect. But in fact, tribal judges tend to come 

from underprivileged backgrounds, meaning they or those close to them 

 
29 15 Am. Tribal Law 278, 2017 WL 10832146 (Fort Peck Ct. App. 2017). 
30 25 U.S.C. §§ 1302, 1304. 



have first-hand experience with the criminal justice system, and take 

seriously the enforcement of individual rights.31 

 In Navajo Nation v. Rodriguez,32 the Navajo Nation Supreme Court 

was confronted with the question of whether to adopt the Miranda 

warnings in their tribal context. The court parsed through the Miranda 

decision, which catalogued the long history of police use of coercion and 

abuse to obtain confessions from criminal suspects. That long history 

served as partial justification for the suppression of confessions obtained 

through coercion. But the Navajo court knew of no similar tradition in 

the Navajo context and worried that to adopt Anglo-American policies 

would undercut their own legal traditions. That said, the court 

acknowledged that the tribal government (likely influenced to do so by 

American colonizers) had introduced coercive police tactics into 

Navajoland. The court ultimately adopted a more stringent test for 

determining whether confessions and other evidence obtained by police 

could be admissible on the ground. 

 In People of the Little River Band of Ottawa Indians v. 

Champagne,33 the criminal defendant claimed that the tribe’s 

assimilation of the state criminal code violated tribal public policy. The 

court invoked an aadizookaan, a traditional story of the Anishinaabe 

called Nanaboozhoo and the Duck Dinner where the trickster god 

 
31 E.g., Ann E. Tweedy, Hon. Ronald J. Whitener: Chief Judge, Tulalip Tribal Court, Fed. Law., 

Mar/Apr. 2020, at 23 (describing Judge Whitener’s background as part of a family subject to criminal 

prosecution for treaty fishing in the 1970s). 
32 5 Am. Tribal Law 473, 8 Nav. R. 604 (Navajo Nation S. Ct. 2004). 
33 35 Indian L. Rep. 6004, 2007 WL 6900484 (Little River Band of Ottawa Indians Ct. App. 2004). 

Disclosure: the author wrote the opinion in the matter. 



Nanaboozhoo suffers a comeuppance resulting from his own poor choices, 

to show that the assimilation of state law comported with tribal custom 

and tradition. 

 Other representative and fascinating tribal court decisions in 

criminal law and procedure include Lonjose v. Pueblo of Zuni,34 a decision 

about a defendant’s competency to stand trial; Southern Ute Tribe v. 

Peña;35 Muscogee (Creek) Nation v. Johnson,36 a case involving a criminal 

suspect who confessed his “Indian” status to tribal police and whether 

that confession was admissible; and People v. Rangel,37 where the court 

invoked the Bode’wadmi principle of Mno-Bmadzewen in analyzing an 

issue involving the right to counsel. 

Procedure 

 Tribal court judges often speak seriously about access to justice. 

Indian people rarely have resources to retain lawyers, and until a few 

decades ago, Indian tribes could not retain counsel without the approval 

of the Secretary of the Interior.38 Keeping open the courthouse doors to 

people without resources is a critical public policy for modern tribal 

nations. Conversely, despite the platitudes of the judiciary, state and 

 
34 28 SWITCA 1 (Southwest Intertribal Ct. App. — Zuni Tribe 2015), available at https://www.ailc-

inc.org/our-work/switca/switca-reporter/.  
35 16 NICS App. 10 (Northwest Intertribal Ct. App. — Southern Ute Tribe 2018), available at 

https://www.codepublishing.com/WA/NICS/.  
36 No. SC 11-13 (Muscogee (Creek) Nation S. Ct. 2013). The tribe has published the opinion here: 

http://www.creeksupremecourt.com/wp-content/uploads/SC_11-13.pdf.  
37 No. 13-002-AP (Pokagon Band of Potawatomi Indians Ct. App. 2014). The tribe has published the 

opinion here: https://www.pokagonband-nsn.gov/sites/default/files/assets/group/tribal-court/2014/13-

002-ap-decision-1653.pdf. Disclosure: the author wrote the opinion in this matter. 
38 Matthew L.M. Fletcher & Wenona T. Singel, Lawyering the Indian Child Welfare Act, 120 Mich. L. 

Rev. 1755, 1758 (2022) (discussing a now-repealed statute codified at 25 U.S.C. § 476(e) that subjected 

tribal retention of counsel to the approval of the Secretary of the Interior). 

https://www.ailc-inc.org/our-work/switca/switca-reporter/
https://www.ailc-inc.org/our-work/switca/switca-reporter/
https://www.codepublishing.com/WA/NICS/
http://www.creeksupremecourt.com/wp-content/uploads/SC_11-13.pdf
https://www.pokagonband-nsn.gov/sites/default/files/assets/group/tribal-court/2014/13-002-ap-decision-1653.pdf
https://www.pokagonband-nsn.gov/sites/default/files/assets/group/tribal-court/2014/13-002-ap-decision-1653.pdf


federal procedural rules often limit access to the courts for those with 

limited or no resources.39 

 In Wright v. Nottawaseppi Huron Band of the Potawatomi,40 a tribal 

membership case mentioned above, the parties sparred over the 

specificity of the arguments made by the membership petitioners. The 

tribe also claimed that the plaintiffs, who were petitioning for tribal 

membership, had not provided any legal authority for their claims. These 

were defenses rooted in procedural default, a feature of state and federal 

litigation. The court sided with the plaintiffs, invoking Edbesendowen, 

the Bode’wadmi principle of humility, and Bwakawen, wisdom. The court 

concluded that to punish the petitioners for the actions of their counsel 

was unfair, absent a showing of prejudice by the opposing party. 

 For many years, I have served on the appellate court of the Pokagon 

Band of Potawatomi Indians. We have had few appeals over the years, 

but we have had the opportunity to draft and approve court rules after 

public comment. We have attempted to draft streamlined rules that are 

accessible to the general tribal public, but also are effective in ensuring 

fairness. For example, our evidence rules are only a few pages long, with 

the presumption favoring the introduction of just about any relevant 

information.41 

Tribal Law and the Future 

 
39 See generally Deborah L. Rhode, Access to Justice (2004) (surveying how federal and state laws limit 

access to justice for underprivileged litigants). 
40 No. 21-154-APP (Nottawaseppi Huron Band of the Potawatomi S. Ct. 2022).  
41 Pokagon Band of Potawatomi Indians, Rules of Evidence (2009), available here: 

https://www.pokagonband-nsn.gov/government/tribal-courts/court-rules.  

https://www.pokagonband-nsn.gov/government/tribal-courts/court-rules


 In many respects, Indian tribes have only just begun to experiment 

with their cultures and the law. Most tribes continue to assimilate state 

and federal common law in the first instance. But there are tribes that 

are truly on the cutting edge of law reform. For example, citizens of the 

White Earth Nation of Ojibwe brought a claim in tribal court against the 

Minnesota Department of Natural Resources, citing a tribal law 

recognizing the legal personhood of manoomin, or wild rice. The tribal 

appellate court dismissed the claim,42 but the claim could serve as a 

harbinger of similar claims in the future. This is just one example. 

 I sometimes (only a little bit facetiously) tell my students that 

American Indian tribal courts are a little bit like an alternate universe 

where political, sexual, and racial minorities actually get their day in 

court, where fairness and justice are paramount, and wealth and 

privilege don’t mean much. Law teachers would do well to learn what 

they could about tribal laws. 
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42 Minnesota Dept. of Natural Resources v. Manoomin, No. AP21-0516 (White Earth Band of Ojibwe 

Ct. App. 2022), available at https://turtletalk.files.wordpress.com/2022/03/manoomin-opinion-ap21-

0516.pdf. 
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