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INTRODUCTION 

In Klamath Irrigation District v. United States Bureau of Reclamation, ---

F.4th ---, 2022 WL 4101175 (9th Cir. Sept. 8, 2022), a unanimous panel of this Court 

affirmed dismissal based on the precedent in Diné Citizens Against Ruining Our 

Environment v. Bureau of Indian Affairs, 932 F.3d 843, 852 (9th Cir. 2019), for the 

third time in three years.  In so doing, the Court added to the “‘wall of circuit 

authority’” requiring “dismissal when a Native American tribe cannot be joined due 

to its assertion of tribal sovereign immunity.”  Klamath, 2022 WL 4101175, at *10 

(citation omitted).  Klamath further underscores the binding Ninth Circuit precedent 

requiring affirmance of the district court’s dismissal of this case.  Indeed, as 

explained herein, the facts of this case are even more closely aligned to Diné Citizens 

than the facts in Klamath.  The Campo Band of Diegueño Mission Indians’ (“Tribe”) 

is a required party with vested rights in a federal lease approval for a wind energy 

project Plaintiffs seek to invalidate, no other party can adequately represent those 

sovereign interests, and in equity and good conscience the suit cannot proceed in the 

Tribe’s absence.    

ARGUMENT 

The Court’s decision in Klamath exemplifies the practical analysis courts 

must undertake when determining whether a party’s absence requires dismissing an 

action under Federal Rules of Civil Procedure 19 and 12(b)(7).  That “three-part 
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inquiry” looks to (1) “whether the absent party must be joined under Rule 19(a)”; 

(2) “whether joinder of that party is feasible”; (3) and “‘whether, in equity and good 

conscience, the action should proceed among the existing parties or should be 

dismissed.’”  Klamath, 2022 WL 4101175, at *6 (quoting Fed. R. Civ. P. 19(b)).   

Klamath involved challenges to the U.S. Bureau of Reclamation’s adoption 

of operating procedures for managing water in the Klamath Basin, which account 

for the agency’s obligations under the Endangered Species Act (“ESA”) and federal 

reserved water and fishing rights of tribes.  There, as here, the plaintiffs challenged 

the federal defendant agency’ action under the Administrative Procedure Act 

(“APA”), asking the court to find the agency’s action unlawful.  Tribes that hold 

water and fishing rights intervened and moved to dismiss the action for failure to 

join them as required parties.  The Klamath lower court, as here, applied Diné 

Citizens, granted the tribes’ motions, and dismissed the action.  The Ninth Circuit 

affirmed.   

Klamath is yet one more in a line of cases adhering to Diné Citizens, all of 

which support affirming the lower court’s dismissal of this action.1  First, Klamath 

confirms that an absent party is required under Federal Rule of Civil Procure 19(a) 

 
1  In addition to relying on Diné Citizens to dismiss this action, the district court 

also relied on Deschutes River Alliance v. Portland General Electric Co., 1 F.4th 
1153 (9th Cir. 2021), and Jamul Action Committee v. Simermeyer, 974 F.3d 984 (9th 
Cir. 2020), cert. denied, 142 S. Ct. 83 (2021).  See, e.g., I-ER-20–21.  
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when the suit—even one based on APA claims the plaintiff characterizes as 

procedural—could impair the absent party’s rights if successful.  Second, the 

opinion makes clear that an existing party cannot adequately represent an absent 

party where there is not unity of all interests—and this is so even when a trustee 

relationship exists between the federal defendants and absent tribal parties.  Third, 

the opinion adds to the “wall of circuit authority” favoring dismissal in equity and 

good conscience where a necessary party cannot be joined due to tribal sovereign 

immunity.  Those principles compel affirmance of the district court’s decision in this 

case.   

A. Klamath Confirms That The Tribe Is A Required Party  

A party is a required party under Rule 19(a) if: (1) it “claims an interest 

relating to the subject of the action;” and (2) disposing of the action in the party’s 

absence may “as a practical matter impair or impede the person’s ability to protect 

the interest.”  Fed. R. Civ. P. 19(a)(1)(B).  When an existing party can adequately 

represent the absent party’s interests, the absent party’s ability to protect its interests 

is not impaired.  Klamath, 2022 WL 4101175, at *7.   

1. Klamath Confirms Plaintiffs’ Requested Relief Would Impair 
The Tribe’s Interests, Despite Plaintiffs’ Characterization 

Plaintiffs seek to avoid dismissal under Rule 19 by characterizing the relief 

they seek as procedural and prospective.  See Opening Br. 39-40, Reply Br. 23.  Diné 

Citizens precludes that argument (as explained in Terra-Gen’s Answering Brief at 
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30-34), and now Klamath further forecloses it.  Like Plaintiffs here, the Klamath 

plaintiffs also challenged the federal defendants’ decision under the APA, but the 

Klamath court explained that plaintiffs’ “invocation of the APA does not alone 

render [the] suit merely procedural.”  2022 WL 4101175, at *6.  In Klamath, just as 

in Diné Citizens, the court found that the stated “procedural” nature of the plaintiffs’ 

claims did not dictate an outcome; rather, the substance of the “underlying 

challenge”—e.g., seeking to reverse Reclamation’s decision that could affect the 

absent tribes’ rights—was dispositive, and the Court held that the litigation put those 

rights at risk.  Id. at *5-6.  The Klamath decision quoted Diné Citizens in recognizing 

that an absent party has a “legally protected interest at stake in procedural claims 

[like those here] where the effect of a plaintiff’s successful suit would be to impair 

a right already granted.”  Id. at *6 (quoting Diné Citizens, 932 F.3d at 852).   

Just as in Diné Citizens, Plaintiffs in this case challenge the Bureau of Indian 

Affairs’ (“BIA”) approval of a tribal lease (“Lease”).  Tribe-SER-128 ¶ 181.  Here, 

as in Diné Citizens, the Tribe receives substantial benefits under the Lease.  See 

Terra-Gen Answering Br. 5-6.  Because federal law requires BIA approval for the 

Lease to be valid and effective, see 25 U.S.C. § 415(a), overturning or remanding 

BIA approval could invalidate the lease and impair rights already granted to the 

Tribe.  See Diné Citizens, 932 F.3d at 860.  Thus, just as in Klamath and Diné 

Citizens, the “procedural” nature of Plaintiffs’ claims does not obscure Plaintiffs’ 

Case: 21-55869, 09/23/2022, ID: 12547918, DktEntry: 72, Page 7 of 14



 

5 

“underlying challenge,” which seeks to eviscerate the Tribe’s interests in the Lease 

and stop the Campo Wind Project (“Project”).   

2. Klamath Confirms No Existing Party Can Adequately Represent 
The Tribe’s Interests 

Klamath also confirms that neither Terra-Gen nor the Federal Defendants can 

adequately represent the Tribe’s interests, as the district court found in this case.  

When an existing party and an absent tribe “share an interest in the ultimate outcome 

of [a] case,” but do so “for very different reasons,” Klamath instructs that the existing 

party cannot adequately represent the absent tribe.  2022 WL 4101175, at *8.  

Importantly, “a unity of some interests does not equal a unity of all interests.”  Id. 

(emphasis added).  While Terra-Gen and the Tribe share financial interests in the 

Project, Terra-Gen does not share the Tribe’s other interests, including its sovereign 

interest in controlling its own natural resources and the financial benefits to the Tribe 

under the Lease.  Terra-Gen Answering Br. 40-41.  Under the principles explained 

in Klamath and the analogous facts in Diné Citizens, Terra-Gen is not an adequate 

representative of the Tribe’s sovereign interests.  See Diné Citizens, 932 F.3d at 856 

(company that entered into lease with tribe was not adequate representative because 

it did not share the tribe’s interest in the tribe’s “ability to govern itself, sustain itself 

financially, and make decisions about its own natural resources”).    

Klamath also underscores why the Federal Defendants do not adequately  

represent the Tribe’s interests.  In Klamath the federal defendants’ primary interest 
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was in defending the agency’s action taken under the ESA and APA, whereas the 

tribes’ primary interest was in their continued reserved water and fishing rights.  

“[A]lignment on the ultimate outcome” of the case was “insufficient . . . to hold that 

the government is an adequate representative of the tribes.”  2022 WL 4101175, at 

*7.  This was so notwithstanding the “trustee-trustor relationship” between the tribes 

and the federal defendants.  Id. at *8 (“[O]ur case law has firmly rejected the notion 

that a trustee-trustor relationship alone is sufficient to create adequate 

representation.”).2  

The same principles apply here.  The Tribe’s primary interest is in maintaining 

the validity of the Lease and the Tribe’s rights and benefits thereunder.  The Federal 

Defendants’ primary interest is in complying with federal environmental law.  Id.  

For that reason, the Federal Defendants, like Terra-Gen, cannot adequately represent 

the Tribe’s interest. 

 
2  The Klamath court also found that the absent tribes’ active litigation against 

the federal defendants increased the likelihood that the federal defendants would not 
“‘undoubtedly’ make all of the same arguments” as the tribes and “would materially 
limit” their representation of the tribes’ interests.  2022 WL 4101175, at *8.  This 
separate litigation was one factor among several the Court considered, and it is not 
a required condition to find that the Federal Defendants cannot adequately the 
Tribe’s interest in this case.  See, e.g., Diné Citizens, 932 F.3d at 855 (ruling that 
federal defendants were not adequate representatives without finding any litigation 
between the absent tribe and federal defendants).   
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Plaintiffs here rely on an inapposite case, Southwest Center for Biological 

Diversity v. Babbitt, 150 F.3d 1152 (9th Cir. 1998), in support of their argument that 

the Tribe’s interests are adequately represented.  See Opening Br. 41; Reply Br. 12, 

26.  However, both Diné Citizens and now Klamath distinguished Southwest Center, 

in which the Court held, under the facts unique to that case, that federal defendants 

could adequately represent the tribe’s interests.  The key factual difference is that, 

in Southwest Center, the federal defendants shared the absent tribe’s interest in 

“ensuring that the [challenged dam was] available for use as soon as possible.”  

Klamath, 2022 WL 4101175, at *8 (quoting Sw. Ctr., 150 F.3d at 1154).  By contrast, 

in Diné Citizens, because the federal defendants’ interest was “in defending their 

own analyses that formed the basis of the approvals at issue, . . . they [did] not share 

[the tribe’s] interest in the outcome of the approvals.”  Klamath, 2022 WL 4101175, 

at *8 (second alteration in original) (quoting Diné Citizens, 932 F.3d at 855).  So too 

here. 

B. Klamath Confirms That This Case Cannot Proceed In Equity And 
Good Conscience Without The Tribe 

Since there is no dispute that the Tribe enjoys sovereign immunity preventing 

its joinder to this case,3 the only other inquiry is whether this case can proceed in 

 
3  Unlike in Klamath, the Plaintiffs do not challenge the Tribe’s sovereign 

immunity.  See I-ER-21.  The Klamath court rejected plaintiffs’ argument that the 
McCarran Amendment—a federal statute addressing the United States’ waiver of 
sovereign immunity in certain suits for adjudication and administration of water 
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equity and good conscience without the Tribe, under Rule 19(b).  As Klamath makes 

clear, it cannot.  

Klamath recognizes that “a wall of circuit authority requiring dismissal” 

applies under Rule 19(b) “when a Native American tribe cannot be joined due to its 

assertion of tribal sovereign immunity.”  2022 WL 4101175, at *10 (citation 

omitted).  While in some cases a court may shape its order to “lessen the prejudice 

to a nonparticipating party,” id., that cannot be done here, as it could not be done in 

Klamath.  Plaintiffs’ requested relief, an order that the Federal Defendants 

“withdraw their Project approvals” and be “enjoin[ed]” from permitting the Project, 

Tribe-SER-128 ¶ 181, is incompatible with the Tribe’s interests in maintaining the 

Lease.  As in Diné Citizens, even remand of the BIA Lease approval without vacatur 

would prejudice the Tribe if “Federal Defendants were not able to come to the same 

decisions without imposing new restrictions or requirements” on the approval.  See 

932 F.3d at 858; see also Terra-Gen Answering Br. 49.  Plaintiffs ignore this binding 

precedent and suggest that the Court can lessen prejudice to the Tribe from this suit, 

but Plaintiffs merely propose changing the Project itself.  See, e.g., Opening Br. 4-

5, 36 (suggesting the Court could order “relocating some of the turbines” to lessen 

 
rights—waived the tribes’ sovereign immunity.  2022 WL 4101175, at *9.  The 
McCarran Amendment is not relevant to the factual circumstance of this case, which 
does not address water rights. 
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prejudice to the Tribe).  However, because Plaintiffs request an order directing the 

Federal Defendants to withdraw their approvals—which would invalidate the Lease 

by operation of federal statute, see 25 U.S.C. § 415(a)—there is no possible way to 

avoid prejudice to the Tribe since that requested relief and the Lease approval are 

“mutually exclusive,” see Klamath, 2022 WL 4101175, at *10.  Plaintiffs’ citations 

to out-of-circuit authority in their Opening (at 42-44) and Reply (at 27-29) Briefs in 

support of reversing the district court are in direct contradiction to the “wall of circuit 

authority” this Court has held compels dismissal in cases like this—Klamath most 

recent among them.  2022 WL 4101175, at *10 (quoting Deschutes River All. v. 

Portland Gen. Elec. Co., 1 F.4th 1153, 1163 (9th Cir. 2021)); see also Diné Citizens, 

932 F.3d at 857.   
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CONCLUSION 

Klamath further underscores that the district court’s order dismissing the case 

should be affirmed. 
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