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INTRODUCTION 

Pursuant to the Court's September 8, 2022 Order, appellee 

Campo Band of Diegueno Mission Indians, otherwise known as the 

Campo Kumeyaay Nation (Tribe) submits this supplemental brief 

addressing the relevance of the Ninth Circuit’s decision in Klamath 

Irrigation District v. United States Bureau of Reclamation, 2022 WL 

4101175 (9th Cir., Sept. 8, 2022) (Klamath), to this appeal. As 

addressed below, Klamath is consistent with controlling Ninth Circuit 

authority and the decision’s analysis of the three-part inquiry under 

Federal Rule of Civil Procedure 19 supports the district court’s 

dismissal order and affirmance of the judgment on the ground that the 

Tribe is a required and indispensable party to this litigation that cannot 

be joined due to its sovereign immunity. (Accord, Dine Citizens Against 

Ruining Our Env’t v. Bureau of Indian Affairs, 932 F.3d 843, 848, 851 

(9th Cir. 2019) (Dine Citizens); Kescoli v. Babbitt, 101 F.3d 1304, 1307 

(9th Cir. 1996); Jamul Action Committee v. Simermeyer, 974 F.3d 984, 

989 (9th Cir. 2020); Deschutes River Alliance v. Portland General 

Electric Company, 1 F.4th 1153, 1156 (9th Cir. 2021) (Deschutes). 
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SUMMARY OF CASE 

Plaintiffs-appellants Backcountry Against Dumps and Donna 

and Joe Tisdale (Plaintiffs) have sued to set aside approvals by 

appellees Bureau of Indian Affairs (BIA) and other federal defendants 

of a 25-year lease agreement (Lease) between the Tribe and appellee 

Terra-Gen Development Company, LLC (Terra-Gen) for the 

construction and operation of a $400 million renewable energy project 

(Project) to be built on the Tribe’s reservation. [SER 67-128.] The Tribe 

entered into the Lease in 2018 in furtherance of its strategic decision to 

pursue a renewable energy vision for its land. The Tribe has already 

realized significant benefits from the Lease (funds, scholarships, and 

jobs for Tribe Members) and over the next 25 years will receive much-

needed revenue that will serve as the principal means of funding the 

Tribe’s government operations. [SER 8-11, ¶¶ 27-42.] 

If Plaintiffs are successful in overturning the BIA Project 

approvals, the Project will be halted and the Tribe will lose critical 

funds needed for the Tribe to provide social and government services 

for its Tribal Members. [SER 11-12, 43-36.] Nonetheless, Plaintiffs 

have argued that the Tribe is not a required party because Plaintiffs’ 

lawsuit seeks to enforce compliance with administrative procedures and 
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not a legally protected interest of the Tribe. Plaintiffs also argue the 

Tribe is not indispensable because its interests are adequately 

represented by other defendants in this case. Finally, Plaintiffs have 

argued the district court abused its discretion in refusing to find in 

equity and good conscience that this case should proceed even though 

the Tribe as a required party cannot be joined. As addressed below, 

similar arguments were made by the plaintiffs in Klamath and rejected. 

The same analysis should be applied to this case. 

LEGAL ANALYSIS 

The appeal in Klamath concerned the distribution of waters in 

the Klamath Water Basin by the United States Bureau of Reclamation 

(Reclamation), which owns and operates a federal irrigation project 

known as the Klamath Project. Klamath, 2022 WL 4101175, *5. Project 

irrigation parties, including the Klamath Irrigation District (KID) and a 

group that included the Klamath Water Users Association (KWUA) 

and several project districts and individual farmers filed two district 

court complaints challenging Reclamation’s 2019-2024 operating plans 

and procedures for the irrigation. Id. 

KWUA’s Administrative Procedure Act (APA) complaint raised 

legal issues relating to the operation of the project and relied on in the 
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operating procedures, including among other things, the scope of  

Reclamation’s Section 7 Endangered Species Act (ESA) discretion as 

it relates to project operations. Id. KID’s complaint emphasized that 

Reclamation’s operations were allegedly unlawful in light of Oregon’s 

Amended Corrected Findings of Fact and Order of Determination to the 

Klamath County Court (the ACFFOD) determining water rights in the 

administrative phase of the Klamath Basin Adjudication. Id.  

The Hoopa Valley and Klamath Tribes intervened as of right, and 

then moved to dismiss claiming that they were necessary parties to the 

actions who could not be joined as a result of sovereign immunity. The 

district court dismissed the complaints. The Ninth Circuit affirmed after 

engaging in a three-part inquiry pursuant to Rule 19 and concluding 

that the tribes were required and indispensable parties to the litigation 

that could not be joined due to their sovereign immunity. Id. at *2.  

I. Klamath Supports the Conclusion That the Tribe Must be 

Joined Under Rule 19(a) 

In first examining whether the tribal parties must be joined under 

Rule 19(a), Klamath applied the reasoning in Dine Citizens Against 

Ruining Our Env't v. Bureau of Indian Affs., 932 F.3d 843 (9th Cir. 
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2019), cert. denied, ––– U.S. ––––, 141 S. Ct. 161, 207 L. Ed. 2d 1098 

(2020) (Dine Citizens), which explained:  

“ ‘Although an absent party has no legally protected 
interest at stake in a suit seeking only to enforce 
compliance with administrative procedures, our case law 
makes clear that an absent party may have a legally 
protected interest at stake in procedural claims where the 
effect of a plaintiff's successful suit would be to impair a 
right already granted.’ ” 

2022 WL 4101175 at *6, quoting Dine Citizens, 932 F.3d at 852. In 

rejecting the plaintiffs’ argument that the tribes did not have a legally 

protected interest at stake, Klamath determined that “as a practical 

matter” plaintiffs’ argument that Reclamation has no right nor legal 

authorization to use water stored in the Upper Klamath Lake reservoir 

for instream purposes as a result of the ACFFOD, if successful, would 

impair Reclamation's ability to comply with its ESA and tribal 

obligations. Id. (“Put simply, if the Districts are successful in their suit, 

the Tribes' water rights could be impaired, so the Tribes are required 

parties under Federal Rule of Civil Procedure 19(a)(1)(B)(i).”). Further, 

Klamath noted plaintiffs’ invocation of the APA did not alone render 

the suit merely “procedural”; but rather, a court must look at the 

underlying substance of the claims. Id.  
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Similarly here, the district court correctly determined that as a 

practical matter the Tribe has protected legal interests at issue because 

the BIA’s approval of the Lease is an entitlement that has already been 

granted. [1-ER 25-27, 31.] The Tribe already receives significant 

benefits under the Lease. Plaintiffs’ requested relief, if granted, would 

therefore destroy the Tribe’s Lease with Terra-Gen, causing the Tribe 

to “lose tens of millions of dollars in revenue that it plans to use to fund 

its governance and ‘its ability to use its natural resources how it 

chooses.’” [1-ER 31.] Plaintiffs’ requested relief is not merely 

prospective in nature and does not relate only to BIA’s future 

administrative process, but instead would have retroactive effects on 

approvals already granted. Klamath confirms, consistent with the 

decision in Dine Citizens, that when a tribe’s rights may be impaired by 

claims in a pending lawsuit the Tribe is a required party.  

II. Klamath Confirms No Other Existing Party Represents the 

Sovereignty and Socioeconomic Interests of the Tribe 

The plaintiffs in Klamath argued that the tribes were not required 

parties because they were adequately represented by Reclamation. Id. 

at *7. In rejecting that claim, Klamath concludes that under Ninth 

Circuit precedent, Reclamation's and the Tribes' interests, 
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though overlapping, are not so aligned as to make Reclamation an 

adequate representative of the Tribes. Id. (“We concluded [in Dine 

Citizens] that ‘[a]lthough Federal Defendants ha[d] an interest in 

defending their decisions, their overriding interest ... must be in 

complying with environmental laws such as ... the ESA. This interest 

differs in a meaningful sense from [the tribe's] sovereign interest in 

ensuring [continued access to natural resources].’ ”). Although the two 

dismissed cases challenged Reclamation’s decision and actions only, 

and the United States acts as trustee for the federal reserved fishing and 

water rights of Native American tribes, Klamath held that Reclamation 

is not an adequate representative for the tribes. 2022 Id. at *8 (“[A] 

unity of some interests does not equal a unity of all interests.”). 

In so holding, Klamath distinguished Southwest Center for 

Biological Diversity v. Babbitt, 150 F.3d 1152 (9th Cir. 1998) (per 

curiam), relied on heavily by the plaintiffs (and also the Plaintiffs in 

this case) on the ground that the government and the tribe had the same 

interest in that case; i.e. ensuring the dam was available for use as soon 

as possible. Id. By contrast, in Klamath, “[t]he Tribes’ primary interest 

[was] in ensuring the continued fulfillment of their reserved water and 

fishing rights, while Reclamation's primary interest [was] in defending 
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its Amended Proposed Action taken pursuant to the ESA and APA.” Id. 

While Reclamation and the tribes shared an interest in the ultimate 

outcome of that case, Klamath confirms that Ninth Circuit “precedent 

underscores that such alignment on the ultimate outcome is insufficient 

for [the Court] to hold that the government is an adequate representative 

of the tribes.” Id. at *7. 

Klamath’s analysis is equally applicable in this case. Neither 

Terra-Gen nor the Federal Defendants share the Tribe’s sovereign 

interest in controlling its resources to support its members. 

III. Klamath’s McCarran Amendment Analysis Has No 

Application to This Appeal 

Klamath rejected KID’s argument that the suit should proceed 

because the McCarran Amendment waives the Tribe’s sovereign 

immunity with regard to the water rights at issue in that case. Id. at *8. 

The decision instead concludes that the lawsuit was an APA challenge 

to federal agency action and not an administration of previously 

determined rights under the McCarran Amendment. Id. at *9. The 

separate concurrence of Circuit Judge Bumatay also addresses this 

issue. Id. at *11. 
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This lawsuit does not involve the McCarran Amendment or any 

claim that the Tribe’s sovereign immunity has been waived. Therefore, 

Klamath’s discussion of these issues has no bearing on this appeal. 

IV. Klamath Supports the District Court’s Determination That 

This Case Cannot Proceed in Equity and Good Conscience 

in the Absence of the Tribe 

Having found that the tribes were required parties that could not 

be joined due to their sovereign immunity, Klamath considered whether 

the case should nonetheless proceed in equity and good conscience. Id., 

*10. In analyzing this issue, the Court recognized “we are up against ‘a 

wall of circuit authority’ requiring dismissal when a Native American 

tribe cannot be joined due to its assertion of tribal sovereign immunity.” 

Id., quoting Deschutes, 1 F.4th at 1163 (internal quotation marks and 

citation omitted). Further, “[i]f the necessary party is immune from suit, 

there may be very little need for balancing Rule 19(b) factors because 

immunity itself may be viewed as the compelling factor.” Id., quoting 

Deschutes, 1 F.4th at 1163. Because there is no way to shape relief to 

avoid prejudice in this circumstance, dismissal was required.  

Here too, the Tribe’s immunity itself is a compelling interest that 

requires dismissing the suit. It is not possible to “tailor the scope of 
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relief available to being prospective only, preventing any impairment 

to a legally protected interest.” See Dine Citizens, 932 F.3d at 853. Any 

changes to the conditions of the Project, timing of Project development, 

or determination that the Federal Defendants’ approvals must be 

vacated and/or remanded for further determination, will directly impact 

Terra-Gen’s ability to construct and operate the Project causing the 

Tribe to lose tens of millions of dollars which directly impacts its own 

self-governance, economic development and General Welfare 

Program. 

CONCLUSION 

Based on the foregoing, it is respectfully submitted that the 

recent decision in Klamath leaves no doubt that the district court 

correctly dismissed this lawsuit because the Tribe is a required and 

indispensable party that cannot be joined due to its sovereign immunity.  

The judgment should be affirmed. 

 
DATED: September 23, 2022 PROCOPIO, CORY, HARGREAVES & 

SAVITCH LLP 

 By: s/ Kendra J. Hall 
  Kendra J. Hall 

Rebecca L. Reed 
Attorneys for Appellee Campo Band 
of Diegueno Mission Indians 
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