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The Department of the Interior (“Interior”) got it right.  Its detailed, thorough Indian 

Lands Opinion (“ILO”) followed clear law, settled administrative practice, and sound common 

sense in concluding that the Scotts Valley Band of Pomo Indians (“Scotts Valley”) lacks a 

significant historical connection to 128 acres of property in Vallejo, California (the “Vallejo 

Site”).  Scotts Valley’s contrary arguments do not withstand scrutiny, as explained in the Federal 

Defendants’ Cross-Motion for Summary Judgment (ECF 55) and further elaborated below.  

Consistent with Local Rule 7(o), Part I describes the Yocha Dehe Wintun Nation’s unique 

interest in this case.  Part II addresses the proper standard for identifying a significant historical 

connection under applicable regulations, resolving a dispute between the parties as to the level of 

specificity required.  Recognizing that the proper standard requires a fact-intensive inquiry, Part 

III corrects Scotts Valley’s misrepresentation of historical evidence and identifies additional 

facts and documents supporting the Federal Defendants’ position.  Part IV addresses an 

unratified 1851 treaty and explains why that document does not create a significant historical 

connection between Scotts Valley and the Vallejo Site.  And Part V explains why the Indian law 

canon of construction does not defeat the considerable deference owed to Interior in this case.   

I. The Identity and Interests of Amicus Curiae the Yocha Dehe Wintun Nation.   

 The Yocha Dehe Wintun Nation (“Yocha Dehe” or “Tribe”) is a federally recognized, 

sovereign Indian tribe with a unique interest and position in this case.1  The Tribe is comprised of 

the descendants of Patwin people native to the lower Sacramento River Valley and northeastern 

San Francisco Bay area, including those who lived in southwestern Solano County – the very 

location of the Vallejo Site.  See, e.g., AR 5435-42, 5890-98, 5923 (summary of extensive 

academic literature); AR 5433, 5863-64, 5866, 5868, 5886, 5891, 5893 (historical maps); AR 

 
1 Yocha Dehe is authorized to file this brief pursuant to Local Rule 7(o)(1) and leave of this 

Court provided in ECF 33 (at 15) and ECF 40 (at 9).   
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5894, 5914 (linguistic evidence linking Yocha Dehe citizens to the specific Patwin dialect 

historically spoken near Vallejo).  Indeed, the Vallejo Site is located adjacent to the historic 

Patwin village of Aguasto (AR 5816, 5853, 5895), and Patwin cultural sites are known to exist 

within the Vallejo Site itself (AR 5603-04).  It is no accident that Solano County is named for the 

Patwin leader identified (by Spanish missionaries) as Francisco Solano.2 

Nor is the Tribe’s cultural connection to Solano County and the City of Vallejo a thing of 

the past.  Yocha Dehe is today recognized by the California Native American Heritage 

Commission, a state agency, as the Most Likely Descendant of Native American human remains 

found in the County.  See, e.g., AR 5584, 5607-08, 7016.  And the Tribe works, in Vallejo and 

throughout Solano County, to protect from disturbance the burial sites and cultural resources 

affiliated with its Patwin ancestors.  AR 7016.  For example, in 2011 Yocha Dehe, the City of 

Vallejo, and the Cortina Band of Wintun Indians (a sister Patwin tribe), entered a cultural 

preservation easement agreement allowing the Tribe to protect in perpetuity Patwin cultural sites 

along the shore of San Pablo Bay south of the Vallejo Site – an agreement that includes the 

City’s formal acknowledgment that Vallejo is within Patwin territory.  AR 5607-08 (“The 

Property is within…aboriginal Patwin territory, and the California Native American Heritage 

Commission, the state agency charged with preserving and protecting historic Native American 

cultural resources, has identified and designated Grantees as the ‘Most Likely Descendant’ of the 

Native Americans who once inhabited the Property.”); AR 5603-35 (full agreement).   

Yocha Dehe also has unique economic and governmental interests in this action.  

Consistent with the strict gaming eligibility requirements of the Indian Gaming Regulatory Act 

(“IGRA”), Yocha Dehe operates the Cache Creek Casino Resort on its longtime (dating back to 

 
2 Solano was known as Sina or Sem-Yeto to his Patwin people. 
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the 1940s) trust lands.  Roberts Decl. (ECF 17-2), ¶ 4; AR 5897, 5914-15.3  Cache Creek 

primarily draws its customers from the San Francisco Bay Area, via Interstate Highway 80 – a 

thoroughfare that passes immediately adjacent to the Vallejo Site.  See Id. ¶¶ 2, 10; Suppl. 

Roberts Decl. (ECF 19-1), ¶¶ 4-5.  Revenues generated by Cache Creek are used to fund Yocha 

Dehe’s government, including education, employment, housing, and health care programs and 

services for Tribal citizens.  Roberts Decl., ¶ 4; Suppl. Roberts Decl., ¶ 5.   

Yocha Dehe commissioned a group of gaming industry experts to evaluate the fiscal and 

economic impacts of Scotts Valley’s proposed casino project.  Roberts Decl., ¶ 10; Suppl. 

Roberts Decl., ¶¶ 4-5.  The experts concluded Scotts Valley’s project will intercept casino 

patrons who would otherwise visit Cache Creek, resulting in a 43% decrease in Yocha Dehe’s 

revenues; a 57.5% reduction in earnings before interest, taxes, depreciation, and amortization; 

between 650 and 750 job losses at Cache Creek; and steep cuts to Yocha Dehe’s Tribal programs 

and services.  Roberts Decl., ¶ 10; Suppl. Roberts Decl., ¶ 5.  No party disputes these figures, 

calculations, and conclusions. 

Through the years, Yocha Dehe has been very supportive of other tribes’ efforts to 

achieve economic self-sufficiency, including through gaming activities.  Roberts Decl., ¶ 11; AR 

7019, 8971.  In fact, the Tribe offered to help Scotts Valley develop such a gaming project, in its 

own homeland.  See Roberts Decl., ¶ 11.  But Yocha Dehe must insist that all tribes comply with 

the same rules for gaming eligibility.  And we cannot stand by while Scotts Valley seeks to 

evade those rules by appropriating our ancestral territory, misrepresenting our history, and 

threatening to disturb the cultural resources associated with our ancestors.  

 
3 The Tribe’s original Rancheria lacked water; in the 1940s, the Tribe secured from the United 

States a hard-won relocation to its current trust lands.  AR 5897, 5914-15. 

Case 1:19-cv-01544-ABJ   Document 56   Filed 10/22/21   Page 7 of 20



4 
 

II. Scotts Valley Must Demonstrate a Significant Historical Connection to the 

Vallejo Site.  

The parties dispute several elements of the test for demonstrating a “significant historical 

connection.”  Compare, e.g., Scotts Valley (ECF 48-1) at 27-29, with Fed. Def. (ECF 55) at 23-

26.  Scotts Valley appears to argue that it need not establish a significant historical connection to 

the Vallejo Site itself; instead, it simply alleges that individual Scotts Valley ancestors were 

within the larger region at various times.  See Scotts Valley at 27-29.  The Federal Defendants 

convincingly demonstrate why Scotts Valley’s showing, even if it were accurate, would not be 

enough to establish a significant historical connection.  Fed. Def. at 23-26.  As they explain, 25 

C.F.R. § 292.12 requires a tribe to demonstrate, with historical documents, a significant 

historical connection to the specific property for which an ILO is sought.  Fed. Def. at 23-24; 25 

C.F.R. §§ 292.2, 292.12.  Evidence of “the tribe’s villages, burial grounds, occupancy, or 

subsistence use in the vicinity” is only sufficient if it gives rise to a natural inference that the 

requesting tribe used or occupied the subject parcel itself.  See Fed. Def. at 23-25.  

To the Federal Defendants’ explanation, Yocha Dehe respectfully adds two further 

points.  First, Scotts Valley does not (and could never) claim the Vallejo Site lies within its last 

reservation or in the vicinity of its villages or burial grounds.  See Scotts Valley at 4, 27-32.  

Thus, the only historical connections even arguably raised in this case – and they are raised 

indirectly, at best – are “occupancy” and “subsistence use.”  Id.; 25 C.F.R. § 292.2.   For 

purposes of the restored lands exception, Interior has evaluated claims of “occupancy” in terms 

of “a consistent presence” that is “supported by the existence of dwellings, villages or burial 

grounds” and claims of “subsistence use” in terms of “sowing, tending, harvesting, gathering and 

hunting on lands and waters.”  See e.g., AR 11607 (ILO discussion), AR 6235 (prior ILO 
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applying same approach).  Scotts Valley has not met – or even specifically addressed – those 

standards here.  See Scotts Valley at 26-38. 

Second, a significant historical connection requires evidence of tribal occupancy or use.  

See 25 C.F.R. § 292.2 (referring to “the tribe’s villages, burial grounds, occupancy or subsistence 

use”).  Scotts Valley’s brief alleges instances where some of its ancestors were taken, likely 

involuntarily, to the Franciscan Mission in the town of Sonoma, 15 miles from the Vallejo Site 

(Scotts Valley at 35); were forced to labor on Spanish-, Mexican-, and White-owned ranches in 

Napa County (id. at 36); or were otherwise obliged to relocate to various parts of the northern 

Bay Area region due to conditions in their homeland (id. at 4).  Many of these awful events were 

forced upon Scotts Valley’s ancestors, who were badly mistreated – taken from their homeland, 

effectively enslaved, abandoned to face disease and starvation, and worse – by successive waves 

of Spanish, Mexican, and American settlers.  But it must also be said that nothing in this terrible 

history – a history of near extermination broadly shared by virtually all California tribes, 

including Yocha Dehe – indicates that Scotts Valley used or occupied land near the Vallejo Site 

as a tribe.  Nor is there any indication that any such use or occupancy would have led to a Scotts 

Valley tribal presence at the Vallejo Site itself.  

Thus, even if Scotts Valley’s assertions with respect to the historical record were accurate 

– and they are not, as explained immediately below – they would be insufficient to demonstrate a 

significant historical connection to the Vallejo Site.   25 C.F.R. § 292.2. 

III. Scotts Valley Has Misrepresented the Record to This Court.  

The “significant historical connection” test (as described above) requires a detailed 

evaluation of accurate historical facts, evidence, and documents.  With that in mind, Yocha Dehe 

respectfully submits corrections to some of Scotts Valley’s most egregious misrepresentations of 

the record. 
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A. Scotts Valley’s Ancestors Did Not Aboriginally Occupy the Vicinity of the 

Vallejo Site.  

The very first sentence of Scotts Valley’s “statement of facts” is a whopper: “[Scotts 

Valley]’s ancestors aboriginally occupied the area from the shores of San Pablo Bay to the 

vicinity of Clear Lake.”  Scotts Valley at 2.  In a case about tribal history, it is difficult to 

understand how such a statement could be consistent with Scotts Valley’s duty of candor.  The 

“evidence” cited – a single, introductory sentence generally referencing “Indian people,” 

cherrypicked from a longer report – does not confirm, demonstrate, support, claim, suggest, or 

even speculate that Scotts Valley’s aboriginal territory extended from Clear Lake to the shores of 

San Pablo Bay.  Compare id., with AR 2977.  In fact, the full report confirms the portion of the 

referenced area containing the Vallejo Site (i.e., the “shores of San Pablo Bay”) was not Scotts 

Valley ancestral territory, but instead the aboriginal homeland of the Patwin people.  See AR 

2985, 3000-02 (Solano County was within Patwin control upon arrival of Spanish and Mexican 

ranchers); AR 3018 (Patwin receipt of Spanish land grant near Vallejo in 1842); see also AR 

5890-94 (summarizing academic research and finding no evidence of Pomo habitation, use, or 

burials near San Pablo Bay); AR 5967 (“the southern boundary of Pomo languages was at least 

seventy miles north of San Pablo Bay and that tribes speaking other languages completely 

different from Pomo inhabited that country.”).  Indeed, Scotts Valley’s own experts have 

concluded the Pomo tribe’s aboriginal territory was “on the western side of Clear Lake,” far 

north of San Pablo Bay.  AR 2883; see also, e.g., AR 2916 (Scotts Valley expert distinguishing 

between “Clear Lake Indians (generally Pomo) and those to their south near San Pablo Bay 

(generally Patwin)”); AR 11600-01 (summarizing expert reports and finding Scotts Valley 

aboriginal territory was at Clear Lake).  Put simply, there is no evidence – published or 

unpublished, in the record or otherwise – supporting the assertion that Scotts Valley’s Pomo 
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ancestors aboriginally occupied “the area from the shores of San Pablo Bay to the vicinity of 

Clear Lake.”  Scotts Valley should know better. 

B. There is No Specific Evidence Placing Scotts Valley’s Ancestors at Rancho 

Suscol. 

During California’s Mexican period (approximately 1820 to 1850), the Vallejo Site (128 

acres) was within the boundaries of a vast land grant called Rancho Suscol (more than 100 

square miles) held by Mariano Vallejo.  See AR 11609, 11614.  Scotts Valley’s brief uses careful 

phrasing and strategic citation to leave the impression that its ancestors worked at the Rancho.4  

See Scotts Valley at 3-4.  But a careful look at the record reveals that none of Scotts Valley’s 

“evidence” demonstrates a significant historical connection – or even a confirmed presence – 

there: 

• In a footnote, Scotts Valley mentions Rancho Suscol before asserting (in the next 

sentence) that “other natives, including [Scotts Valley’s] ancestors, supplied the 

native labor pool necessary to operate the southern ranchos.”  Scotts Valley at 3 

n.3.  The evidence cited in support of this general statement about “southern 

ranchos” identified no specific Scotts Valley presence at Rancho Suscol; instead, it 

suggests “it is probable” that Indians from the Clear Lake region generally (as 

opposed to Scotts Valley ancestors specifically) were employed there.  AR 3015-

21.   

 

• Scotts Valley suggests that its ancestors “continued to support themselves by 

labor on the ranchos…including at Rancho Suscol,” but cites no evidence in 

support of that statement.  Scotts Valley at 4.   

 

• Scotts Valley claims its “known leader and other tribal families [were] living and 

working at Rancho Suscol in close proximity to the [Vallejo Site] in 1870 and 

later,” citing AR 4573-75 and AR 5025-30.  Scotts Valley at 4.  The first citation 

 
4 There appears to be disagreement regarding the exact size of Rancho Suscol.  Interior found it 

was 84,000 acres.  AR 11614.  Scotts Valley claims it may have been either 84,000 acres or 

66,000 acres.  Scotts Valley at 2 n.2.  Even the lower estimate would make the area of Rancho 

Suscol more than 100 square miles.  As Interior properly noted, even if Scotts Valley could 

identify evidence of a tribal presence at Rancho Suscol (and it has not), such evidence would be 

insufficient to establish a significant historical connection to the Vallejo Site.  AR 11614.    
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(AR 4573-75) refers to a statement that a tribal leader named Augustine “was 

employed in 1870 on or very near Rancho Tulucay” and does not mention “other 

tribal families” – and after carefully considering this evidence, Interior properly 

found that Augustine was living in “a house of migrant workers” rather than a 

Scotts Valley tribal village or settlement.  See AR 11613.  The second citation 

(AR 5025-30) identifies no evidence saying anything about a Scotts Valley leader 

or family living and working at Rancho Suscol. 

 

In fact, Scotts Valley’s own experts have admitted the absence of any definitive evidence placing 

its ancestors at Rancho Suscol.  See, e.g., AR 6791 (Hurtado report admitting “[t]he record does 

not place any identifiable individual Indians on…Rancho Suscol”); AR 11614 n.131 (noting 

other statements to the same effect).   

C. The Patwin Did Not “Disappear” From Solano County in 1837.  

In its submissions to Interior, Scotts Valley claimed Patwin villages “disappeared” from 

Solano County and were “replaced” by Scotts Valley’s ancestors following an 1837 smallpox 

outbreak.  See, e.g., AR 27.  Scotts Valley has effectively abandoned any legal claim premised 

on that erroneous notion.  See Scotts Valley at 10-38 (legal argument fails to mention 

“replacement”).  But the “Historical Background” section of its brief does include a footnote that 

appears calculated to leave the door open to further argument.  Id. at 3 n.3.  Therefore, to avoid 

any misunderstanding – and to ensure Scotts Valley does not use the advantage of “last brief” to 

reinvent its claims or misrepresent the evidence – Scotts Valley’s “replacement” theory is 

addressed here. 

There is no evidence the Patwin “disappeared” from Solano County following the 

smallpox epidemic of 1837.  The record shows that during this period the Patwin “began to 

identify less with specific [village] locations” and increasingly with “the larger Patwin group.”  

AR 5900.  In other words, “Patwin people did not disappear even though Patwin village names 

began to be used less often.”  Id.  Indeed, the evidence demonstrates continuing Patwin presence 
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in the vicinity of the Vallejo Site, led by Francisco Solano, well after 1837.  See, e.g., AR 3144-

45 (Patwin authority over Vallejo area in 1840);5 AR 3018 (Mexican land grant to Francisco 

Solano near Vallejo in 1842); AR 5902 (eyewitness evidence stating Solano remained in 

traditional Patwin territory in 1856-57).  And, perhaps most importantly, there is no evidence of 

any Scotts Valley or other Pomo village in the area during this time.  See AR 5901 (“no evidence 

of Pomo settlement in the San Pablo or Suisun bay areas”).  

D. Local, State, and Federal Policymakers Representing the Vallejo Site and its 

Vicinity Unanimously Objected to Scotts Valley’s Restored Lands Claim. 

Perhaps recognizing the weakness of its substantive legal position, Scotts Valley suggests 

that its restored lands claim should be viewed in policy (rather than regulatory) terms.  See, e.g., 

Scotts Valley at 18, 33-34.  But it fails to disclose that the local, state, and federal policymakers 

charged with representing the Vallejo Site and its surroundings all opposed the Pomo tribe’s 

restored lands claim.  Id.  The record shows that the City of Vallejo (AR 6671, 6899), the 

neighboring city of American Canyon (AR 10713), Solano County (AR 6721, 6848), Napa 

County (AR 6740), the State of California (AR 9874), Members of Congress representing the 

northern Bay Area (AR 10872-73), a bipartisan group of California Members of Congress (AR 

11564-65), and the senior Senator from California (AR 10870-71) each urged Interior not to 

 
5 The cited pages provide an illustrative example referring specifically to Suisun Indians, a 

Patwin group of which Solano was the leader.  In 1840, Solano and the Suisun met with a group 

of Mexican officials in the town of Sonoma.  AR 3144.  The Mexican delegation was conveyed 

back across San Pablo Bay to the town of San Francisco (then known as “Yerba Buena”) by 

Suisun boatmen, during which journey the delegation offered that the Mexican Governor might 

grant the Suisun some land.  AR 3145.  The Suisun refused, noting that “the governor of 

California had no power to give out land” because “the land all belonged to them.”  Id.  “They 

did not have any titles from the governor, nor did they want any,” the Suisun continued, 

“because they were the ones who were the owners of the lands.”  Id. 
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approve Scotts Valley’s request for a restored lands determination.6  And, for its part, Interior has 

now rejected Scotts Valley’s claims of a significant historical connection to the Bay Area on 

three separate occasions, under three different Assistant Secretaries for Indian Affairs and two 

different presidential administrations.  AR 6385-6403 (2012 negative ILO for Richmond 

proposal); AR 6863 (reflecting 2016 Interior determination that a positive ILO for Vallejo could 

not be issued without “more direct evidence” of a historic connection); AR 11597-615 (2019 

negative ILO for Vallejo).  Such unanimity is both rare and notable.   

IV. The Unratified 1851 Treaty of Lupiyuma Creates No Significant Historical 

Connection Between Scotts Valley and the Vallejo Site. 

Scotts Valley alleges Interior erred by failing to treat the unratified Treaty of Lupiyuma 

(sometimes called “Treaty O”), executed at Clear Lake in 1851, as per se evidence of a historical 

connection to the Vallejo Site.  See Scotts Valley at 25-26, 37.  The Federal Defendants have 

thoroughly rebutted those allegations by demonstrating the absence of any case law, regulation, 

or agency practice establishing such a per se rule and by convincingly distinguishing the 

authority on which Scotts Valley relies.  See Fed. Def. at 42-45.  Yocha Dehe agrees with the 

Federal Defendants’ rebuttal, and the Tribe offers two additional points in support.   

A.  Interior’s Indian Lands Opinion for the Pokagon Band of Potawatomi Indians 

Did Not Turn Solely on the Existence of a Treaty Between the Band and the 

United States.  

Interior’s favorable ILO for the Pokagon Band of Potawatomi Indians cites to and quotes 

from Federal legislative materials addressing the Band’s historical connection to its restored 

lands.  See Attachment A at 1.  Thus, the Pokagon ILO supports the Federal Defendants’ reading 

of Grand Traverse II.  See Fed. Def. at 43-44 (“there was more to the Pokagon Band’s favorable 

 
6 It appears the only local, state, or federal official to voice support was a member of the 

California Assembly whose district does not include the Vallejo Site.  See AR 6803.    
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decision than the brief summary quoted” by Scotts Valley).  And it further refutes Scotts 

Valley’s assertion that the Pokagon restored lands determination turned solely on the existence 

of a treaty between the Band and the United States.  See Scotts Valley at 26 & n.21   

B. The Treaty of Lupiyuma Does Not Establish Scotts Valley Use or Occupancy of 

the Vallejo Site.  

The evidentiary record in this case aptly demonstrates why it would make little sense to 

consider the Treaty of Lupiyuma per se evidence of a significant historical connection for IGRA 

purposes.  As an initial matter, it is important to bear in mind the context in which the treaty was 

negotiated: 

The three [United States treaty] Commissioners did not have the slightest idea of 

the actual extent of the tribal lands of any group they met with.  Their orders were 

to secure Indian land title to California, and they managed to do this to their 

satisfaction by making treaties with some Indians and then dividing all of 

California west of the Sierra-Cascade crest into eighteen unequal cession areas 

which, happily, quite covered the entire region.  If the Commissioners had made 

12 treaties, the ceded areas would have been larger, if they had made 30 treaties, 

the areas would have been smaller.  [¶]  Taken all together, one cannot imagine a 

more poorly conceived, more inaccurate, less informed and less democratic 

process than the making of 18 treaties in 1851-52 with the California Indians.  It 

was a farce from beginning to end… . 

AR 5687; see also AR 5908-10. 

It is hardly surprising, then, that the Treaty of Lupiyuma does not specifically describe 

the land that its signatories used, occupied, or purported to cede.7  AR 5874-81.  Further 

muddying the waters, although the Indian parties purported to cede any land claims jointly and 

severally, Scotts Valley only claims descent from two of the eight signatories – a fact that in and 

of itself precludes any reasonable conclusions about which lands Scotts Valley’s ancestors may 

 
7 In this respect, the Treaty of Lupiyuma was very different from the ratified treaties at issue in 

cases like Grand Traverse, which contain exacting detail on each cession.  See AR 5688-89. 
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have actually used or occupied.  See id. (eight joint and several signatories); AR 11600-01 

(Scotts Valley descent from two of the eight).  The minutes and notes of the United States treaty 

negotiators do not suggest the Indian parties had come from the vicinity of the Vallejo Site; on 

the contrary, they indicate the signatory tribes came from the immediate vicinity of Clear Lake.  

See AR 5716-23; AR 6159-63. 

The treaty negotiators did not develop any contemporaneous map identifying the land to 

be ceded or the areas previously used or occupied by the ceding parties.  AR 5874-81, 5911-12.  

In fact, the first map purporting to identify lands that would have been ceded in the Treaty of 

Lupiyuma was not prepared until 48 years later.  AR 5911-12.  That map, prepared by Charles 

Royce (who had no role in the treaty negotiations), divides the State of California into a series of 

“Map Areas.”  Map Area 296, which includes a large area of Northern California encompassing 

portions of the San Francisco Bay Area as well as Clear Lake, purports to describe lands ceded in 

the Treaty of Lupiyuma.  AR 5909, 5912.  These boundaries were apparently drawn using data 

from a document titled “Schedule of Indian Land Cessions.”  AR 5911.  With respect to the 

Treaty of Lupiyuma, the Schedule does not describe any specific lands used, occupied, or ceded 

by the Indian signatories; it says only “[c]ede all claim to other territory” and “[r]eserve a tract 

on Clear Lake.”  AR 5691, 5911.     

The administrative record contains clear evidence that Royce’s boundaries for Map Area 

296 were grossly inaccurate.  Although the federal negotiators of the Treaty of Lupiyuma never 

met with any Patwin groups, the locations of several Patwin villages – including Cham-met-co 

(also known as Chemocu) and Toc-de (also known as Tokti) – fall within Royce’s later-drawn 

boundaries of Area 296.  See Attachment B (map appearing at AR 5816); AR 5907 (identifying 

Chemocu and Tokti as alternate names); AR 5912 (similar).  In fact, Cham-met-co (or Chemocu) 
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is at the very center of Royce Area 296.  See Attachment B.  But both Cham-met-co and Toc-de 

were signatories to the Treaty of Camp Colus (also known as “Treaty I”), a different treaty 

whose ceded lands are purportedly depicted by Royce Map Area 299.  AR 5871-73, 5906-07, 

5912.  In other words, Map Area 296 includes lands known to have been ceded by tribes who 

participated in the Treaty of Camp Colus rather than the Treaty of Lupiyuma – including lands 

purportedly ceded by Yocha Dehe’s Patwin ancestors.  Therefore, the boundaries of Area 296 

cannot possibly serve as a reasonable proxy for lands to which Scotts Valley’s ancestors had a 

significant historical connection nearly a half-century earlier.    

The Treaty of Lupiyuma’s reference to the Vallejo ranch of General J.M. Estelle is not 

evidence of a significant historical connection either.  Cf. Scotts Valley at 3 & n.4, 37.  The 

evidence – including notes from the treaty negotiators themselves – is clear:  Indians were 

instructed to collect supplies from General Estelle’s ranch as a matter of convenience to the 

General and the United States, not in recognition of any significant historical connection to 

Scotts Valley’s ancestors.  AR 5719, 5721-22, 5593, 5910; see also AR 3060 (Scotts Valley 

expert admitting same).  Indeed, the tribal signatories of at least one other treaty were likewise 

instructed to pick up supplies at Estelle’s ranch.  AR 3062, 5910. 

V.  The Indian Law Canon of Construction Does Not Apply Here. 

Contrary to Scotts Valley’s suggestion, the Indian law canon of construction does not 

defeat the considerable deference owed to Interior in this case.  The canon does not apply “for 

the benefit of one tribe if its application would adversely affect the interests of another tribe.”  

Connecticut v. U.S. Dep’t of Interior, 344 F. Supp. 3d 279, 314 (D.D.C. 2018) (citation omitted); 

see also, e.g., Forest Cnty. Potawatomi Cmty. v. United States, 330 F. Supp. 3d 269, 280 (D.D.C. 

2018) (“The Court declines to apply the Indian law canon where the interests of all tribes are not 

aligned.”).  That is precisely the situation here.  Scotts Valley’s interests are diametrically 
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opposed to those of Yocha Dehe and other federally recognized tribes.  See Part I, supra (Yocha 

Dehe); see also, e.g., AR 5377-5579, 5580-83, 6868-82, 7087-89 (United Auburn Indian 

Community); AR 6657-60, 7461-65 (Federated Indians of Graton Rancheria); see also Redding 

Rancheria v. Jewell, 776 F.3d 706, 712 (9th Cir. 2015) (requirements of restored lands exception 

intended to strike “a balance between allowing restored tribes to game on newly acquired lands, 

while at the same time protecting the interests of established tribes”).  Therefore, the canon does 

not apply.  

The authority cited by Scotts Valley does not hold otherwise.  Unlike this case, Citizens 

Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460 (D.C. Cir. 2007), and City of 

Roseville v. Norton, 348 F.3d 1020 (D.C. Cir. 2003), did not involve tribes on opposite sides.  

And Koi Nation of Northern California v. U.S. Dep’t of Interior, 361 F. Supp. 3d 14 (D.D.C. 

2019), is distinguishable on multiple grounds.  There, the United States “fail[ed] to identify any 

evidence” of potential harm to other tribes (id. at 50); here, on the other hand, the Federal 

Defendants (ECF 55 at 20-22), Yocha Dehe (Part I, supra), and other tribes (AR 5377-5579, 

5580-83, 6657-60, 6868-82, 7087-89) have all specifically identified such harm.  Furthermore, 

Koi Nation involved application of the canon to a legal argument applicable to just one tribe (361 

F. Supp. 3d at 50); this case, on the other hand, threatens to upset the broader regulatory balance 

between established tribes and restored tribes (see Redding, 776 F.3d at 711-12). 

Nor does it make a difference that Yocha Dehe is participating in this action as an amicus 

curiae rather than a party.  Courts regularly decline to apply the Indian law canon if doing so 

would adversely affect tribal interests, even where the adversely affected tribe does not 

participate in the proceedings at all.  See, e.g., Connecticut, 344 F. Supp. 3d at 314 (declining to 

apply canon despite no adversely affected tribal participant); Redding Rancheria, 776 F.3d at 
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713 (similar).  It would make little sense, then, to apply the canon over the objection of an 

actively participating amicus curiae – particularly where, as here, (1) the impact to the interests 

of the amicus is significant and undisputed (see Part I, supra) and (2) record evidence shows that 

other tribes have taken a position similar to that of the amicus (AR 5377-5579, 5580-83, 6657-

60, 6868-82, 7087-89). 

Respectfully submitted, 
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