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INTRODUCTION 

Plaintiff Scotts Valley Band of Pomo Indians (“Plaintiff” or “Tribe”) is a restored Indian 

tribe that has remained landless since its restoration to federal recognition in 1991.  Dkt. #1, 

¶¶14-15.  The Tribe requested that the United States Department of the Interior and its officials 

(“Federal defendants”) place into trust status for the Tribe a 128-acre parcel of land located in 

Vallejo, Solano County, California, (the “Parcel”) that would be developed as the Tribe’s 

homeland, including a tribal government center, homesites, and other community projects, the 

development of which would be financed by an integrated resort casino also to be located on the 

site.  Id., ¶¶27-29.  The Tribe sought an Indian Lands Opinion (“ILO”) from the Federal 

defendants that, if taken into trust, the Parcel would be eligible for gaming under the Indian 

Gaming Regulatory Act (“IGRA”) as restored lands.  25 U.S.C. §2719(b)(1)(B)(iii).   

The Federal defendants denied the Tribe’s requested ILO in a letter signed by the 

Principal Deputy Assistant Secretary Tahsuda (“PDAS”) and dated February 7, 2019 (the 

“Tahsuda letter”).  The Tribe challenges the Tahsuda letter as arbitrary and capricious on several 

grounds: first, the PDAS lacked delegated authority to make the decision; second, the Federal 

defendants excluded the Office of Indian Gaming (“OIG”) from the decision-making process in 

violation of agency regulation and practice; third, the Federal defendants exceeded their statutory 

authority under IGRA and the Indian Reorganization Act (“IRA”) by adopting a regulation that 

imposes an extra-statutory requirement which extends unequal treatment to the Tribe as 

compared to restored tribes considered before the adoption of the regulations; fourth, even if the 

agency regulation was authorized by law, the Federal defendants failed to faithfully apply that 

regulation to the Tribe in the Tahsuda letter; and fifth, the Tahsuda letter failed to consider 

probative evidence before it, failed to take into account statute-mandated policy considerations, 

and failed to assess the available evidence in toto, all in violation of the Administrative 
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Procedure Act’s (“APA”) arbitrary and capricious standard.  5 U.S.C. §706.  This memorandum 

of law is in support of the Tribe’s motion for summary judgment on these claims. 

STATEMENT OF FACTS 

1.  Historical background 

The Tribe’s ancestors aboriginally occupied the area from the shores of San Pablo Bay to 

the vicinity of Clear Lake.  AR0002977.  This area includes modern day Lake County, Sonoma 

County, Napa County, and southwestern Solano County, California.  AR0004501 (Location 

Map).  While under Spanish control, the area was missionized for the purposes of converting the 

native population to Catholicism and facilitating non-Indian development and control.  As a 

result of the missions and the development of extensive cattle ranching in the area, the natives’ 

traditional economy was disrupted, and native populations declined dramatically.  AR0002982-

2985 (Dr. Hurtado Report, dated Jan. 28, 2016).1 

By 1846 when the United States acquired the California territory, the ranching economy 

in the region was well entrenched.  The principal ranchos in the area, including Rancho Suscol2 

within which the Parcel is located, were owned by Vallejo family members, namesakes of the 

modern-day City of Vallejo.  AR0002995-3011, AR0011609.  These ranchos were totally 

dependent upon native laborers and the natives were, in turn, economically dependent upon 

 
1  Dr. Hurtado holds a PhD in history from the University of California, Santa Barbara, with an 
established expertise in the history of California Indians and their relations to early non-Indian 
settlers, and is a professor emeritus of history, University of Oklahoma.  AR0000071-97. 
2  Rancho Suscol is estimated variously in size as approximately 66,000 acres (AR0003018) or 
84,000 acres (AR0011609).  In either case, it was far less than half the 220,000 total acreage 
owned by the Vallejo family at the time (AR003019) and approximately the same size as the 
twelve by six mile tract designated as the reservation (or Royce Area 295) in the unratified 1851 
treaty.  See AR0006280. 
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employment offered by the ranchos because of the disruption of traditional subsistence patterns.  

AR0002994.3   

This new, rancho-based subsistence pattern of tribes in the region was known to the 

United States in 1851 when it negotiated a treaty with them.  AR0004419-4420.  Indeed, the 

United States treaty commissioner reassured the tribes during the treaty negotiations that the 

tribes’ young men could continue to hire themselves out as laborers “to work upon the different 

ranches...,” even though the treaty would have extinguished aboriginal title to the area.  

AR0003058.  Article 5 of the treaty also directed the delivery of subsistence provisions, beef and 

flour, to the signatory tribes each year for a period of three years “at or near Vallejo” in the ceded 

territory and part of Rancho Suscol.  AR0003059.4  The Parcel is located within this would-be 

cession (had the treaty been ratified), known as Royce Area 296, and in very close proximity to 

the provisions-delivery site.  C. Royce, Indian Land Cessions in the United States (GPO 1899), 

Part 2, at 784, California 1; AR0005038.  The treaty would have also created a reservation for 

the signatory tribes, known as Royce Area 295, near Clear Lake at the northern end of the 

aboriginal territory.  Id. 

 
3  There was a native village on Rancho Suscol, occupied originally by Patwin natives, not the 
Tribe’s ancestors.  But the Patwin population was decimated by a smallpox epidemic in 1837.  
AR0005018.  From that time forward, other natives, including the Tribe’s ancestors, supplied the 
native labor pool necessary to operate the southern ranchos.  AR0003015-3021.  For example, 
mission records show the presence of a majority of the Tribe’s children (and presumably their 
parents) in very close proximity to the Parcel immediately after the Patwin small-pox epidemic, 
likely there as a result of raids on tribal villages including those at Clear Lake in order to 
replenish the native labor pool.  AR0005019-5021.   
4  Notwithstanding the Senate’s failure to ratify the treaty, the required delivery of flour to the 
tribes in the vicinity of the Vallejo Parcel actually took place in 1851.  AR0003061.  This 
reflected the established pattern of travel by the Indians back and forth between the Clear Lake 
region and the vicinity of Vallejo for various purposes, the economic ones discussed above and 
purely social ones as well.  AR0005026-5027 (recounting a trip on foot by one of the Tribe’s 
ancestors from Clear Lake to the vicinity of the Parcel for a social visit in 1885). 
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As contemplated in the 1851 treaty, the Tribe’s ancestors continued to support 

themselves by labor on the ranchos throughout Royce Area 296, including at Rancho Suscol.  

There is census and other data indicating the presence of the Tribe’s known leader and other 

tribal families living and working at Rancho Suscol in close proximity to the Parcel in 1870 and 

later.  AR0005025-5030; AR0004573-4575.  The presence of the Tribe’s ancestors within 10 

miles of the Parcel at this time is corroborated by the absence of tribal members in the vicinity of 

Clear Lake in the 1870 census.  AR0005016.   

In 1911, the United States acquired a 56-acre parcel for the Tribe known as the Sugar 

Bowl Rancheria, located near Clear Lake.  Dkt. #1, ¶12.  Following the enactment of the 

California Termination Act, 72 Stat. 619 (Aug. 18, 1958), the Federal defendants terminated the 

Sugar Bowl Rancheria.  The Tribe was restored in 1991, along with other tribes, in the settlement 

of a lawsuit filed against the United States to challenge the legality of the termination.  Dkt. #1, 

¶14.  During this period, members of the Tribe continued to live throughout Royce Area 296 and 

in proximity to the Parcel.  AR0005030-5032.  Notably, the grandparents of the Tribe’s 

Chairman in the mid-twentieth century had moved continuously “back and forth in Sonoma 

County, Mendocino Co. and Napa County” during their lifetimes.  AR0005030.  Indeed, there 

are entire tribal families known to have resided in the vicinity of the Parcel for generations and 

up to present times.   AR005031-31; AR0002908-2011.5  Today, the Tribe remains landless and 

impoverished.  AR0004505-4507.   

 
5 There is one particularly telling indication of this phenomenon.  Of the 190 tribal members 
born between 1965 and 2007, only 14% were born near Clear Lake and 48% were born in the 
vicinity of the Parcel and environs of the San Francisco Bay cities.  AR0002909.  Because the 
tribal membership remains widely dispersed through the territory ceded in the 1851 treaty, the 
Tribe currently provides services to its members through two, rented tribal offices - one located 
in Lakeport, located in the northern end of the ceded territory, and a second located in Concord, 
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2.  The IRA and the Tribe’s trust application 

Among other things, the IRA authorizes the Secretary of the Interior to place land in trust 

for the purpose of providing land for Indians.  Act of June 18, 1934, 48 Stat. 985, §5, 25 U.S.C. 

§5108 (previously codified at 25 U.S.C. §465).  Once taken into trust, the Secretary can also 

proclaim such lands to constitute a new Indian reservation for the beneficiary tribe.  Id., §5110.  

The IRA defines eligible Indians as all persons of Indian descent now under federal jurisdiction 

(among other bases for eligibility), construed by the Supreme Court to require such status as of 

1934.  Id., §5129; Carcieri v. Salazar, 555 U.S. 379 (2009).  In 1994, Congress amended the 

IRA to prohibit the Secretary of the Interior from promulgating any regulation or making any 

decision that “classifies, enhances, or diminishes the privileges and immunities available to the 

Indian tribe relative to other federally recognized tribes by virtue of their status as Indian tribes.”  

Act of May 31, 1994, 108 Stat. 709, 25 U.S.C. §5123(f) & (g).   

On August 16, 2016, the Tribe filed an application with the Federal defendants to place 

the Parcel into trust under the IRA.  AR0004461.  The Tribe proposed multiple uses for the 

currently undeveloped Parcel, including the construction of a tribal government facility to 

replace the two rented offices from which the Tribe currently provides services to its members, 

the development of homesites and related services for tribal members, and the development of a 

casino to finance the full development of the site.  AR0004565; AR0004471-4472.  The Tribe’s 

trust application established that the Tribe is eligible for land-into-trust under the IRA, having 

been under federal jurisdiction in 1934.  AR0004474-4477.  The Tribe filed a supplement to its 

trust application on December 6, 2017, which confirmed the Tribe’s desperate need for trust 

 
California, in the southern end of the ceded territory approximately 16 miles from the Parcel.  
AR0004505-06. 
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acquisition of the Parcel as one of the few remaining landless tribes and the Tribe’s eligibility for 

land-into-trust under the IRA.  AR0004505-4508. 

3.  IGRA and the Tribe’s ILO request 

In 1988, Congress enacted IGRA to regulate Indian gaming and to further a principal 

goal of Federal Indian policy “to promote tribal economic development, tribal self-sufficiency, 

and strong tribal government.”  Act of Oct. 17, 1988, 102 Stat. 2467, §§2, 3, codified at 25 

U.S.C. §§2701(4), 2702(1).  The Act restricts gaming to Indian lands, defined to mean lands 

within an Indian reservation or held in trust by the United States, and generally prohibits gaming 

on lands taken into trust after enactment of the Act in 1988, unless the lands qualify for an 

exception stated in the Act.  25 U.S.C. §§2703(4), 2719.  One of the exceptions to the prohibition 

against gaming on lands placed into trust after 1988 applies to “the restoration of lands for an 

Indian tribe that is restored to Federal recognition.”  Id., §2719(b)(1)(B)(iii).  IGRA does not 

define restored tribe or restored lands.  Congress authorized the Secretary of the Interior to 

undertake the inquiry of whether Indian lands qualify for one of the exceptions.  Id. 

Until 2008, the Secretary of the Interior made the determination of whether a tribe and its 

trust application met one of the IGRA exceptions for post-1988 trust land on an ad-hoc basis.  

That year, the Secretary promulgated a regulation that defines terms and prescribes limitations on 

the exceptions, including the restoration of lands for restored tribes.  Gaming on Trust Lands 

Acquired After October 17, 1988, 73 Fed. Reg. 29354, 29375 (May 20, 2008); 25 CFR Part 292, 

§§292.7-292.12.  As the Department had previously done, the regulation generally requires that 

restored tribes demonstrate a modern, historical, and temporal connection with the proposed trust 

acquisition to qualify as restored lands.  “Essentially, the regulation requires the tribe to have 

modern connections to the land, historical connections to the area where the land is located and 

requires a temporal connection between the acquisition of the land and the tribe’s restoration.”  
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73 Fed. Reg. at 29354.  For the first time, though, the regulation requires a particular quality of 

historical relationship, i.e., a “significant” one, defined by the regulation to mean: 

the land is located within the boundaries of the tribe’s last reservation under a 
ratified or unratified treaty, or a tribe can demonstrate by historical documentation 
the existence of the tribe’s villages, burial grounds, occupancy or subsistence use 
in the vicinity of the land. 
 

25 CFR §292.2, Significant historical connection.   

On January 28, 2016, the Tribe made its request for an ILO to the Assistant Secretary-

Indian Affairs (“AS-IA”) that the Parcel, if taken into trust, would qualify for gaming as restored 

lands.6  AR0000001.  The request was supported by legal analysis and three expert reports7 

demonstrating: that the Parcel is located within Royce Area 296, the area ceded by the Tribe and 

others to the United States in the unratified 1851 Treaty; that the Tribe had modern and temporal 

connections to the Parcel; that the Tribe’s ancestors had historically intermarried with other 

tribes resident in close proximity to the Parcel; and that the Tribe’s ancestors themselves had 

historically lived and labored in close proximity to the Parcel.  AR0000005-34; AR0000053-

4410.   

On May 3, 2018, the Tribe supplemented its ILO request with additional legal argument 

and two supplemental historical reports8 on the Tribe’s historical connection to the Parcel.  

AR0004411.  The supplemental material established: that the gaming eligibility of the Parcel 

 
6  The regulation authorizes tribes to make such requests regarding gaming eligibility of lands 
not yet in trust and directs that such requests can be made to the National Indian Gaming 
Commission or the OIG, the latter being within the Office of the AS-IA.  25 CFR §292.3(a); 110 
DM 8.2(D) (OIG reports to the AS-IA through the PDAS). 
7  These include an historical report prepared by Dr. Hurtado, an anthropological report prepared 
by Dr. Dorothea Theodoratus, Ph.D., and a genealogical analysis under the supervision of Dr. 
James McGlurken, Ph.D.   
8  One supplemental historical report was prepared jointly by Drs. Hurtado and Theodoratus and 
a second one on the Tribe’s leader Augustine was prepared by Dr. Hurtado. 
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would extend to the Tribe and its members the equal treatment contemplated in IGRA; that the 

location of the Parcel in the Tribe’s ceded territory was a weighty, if not determinative, factor; 

and that census data showed the presence of a majority of the Tribe’s minor members in close 

proximity to the Parcel in 1837.  AR0004413-4460; AR0004566-4575; AR0005013-5021.  The 

Tribe made its second and last supplement to the ILO request on December 4, 2018.  

AR0010790.  This historical report9 analyzed the Tribe’s genealogical data and established that 

the 1837 baptismal records of tribal children in the vicinity of the Parcel represented 60% of the 

Tribe’s minor children at the time and that 94% of the Tribe’s current members descend from 

those tribal children.  AR0010793. 

4.  Administrative proceedings on the Tribe’s ILO request 

During administrative deliberations on the Tribe’s ILO request, the Tribe and its 

representatives worked closely with the AS-IA, the OIG staff, and the Solicitor’s Office.10  See, 

e.g., AR0004411 (May 3, 2018, supplement to the Tribe’s ILO request noting “we worked 

closely with the Office of Indian Gaming and the Office of the Solicitor to answer questions...”); 

AR0005316 (Dec. 4, 2018, letter to the Deputy Solicitor for Indian Affairs to supplement the 

ILO request).  On one occasion, the Tribe specifically requested OIG involvement in a meeting 

with the Solicitor’s Office on the ILO, a request the Solicitor’s Office declined, advising it would 

consult with OIG internally “as necessary.”  AR0010449 (Oct. 10, 2018, request by Tribe); 

AR0010453 (Oct. 10, 2018, response by the Solicitor’s Office).11  And in the final meeting with 

 
9  The final historical report by Dr. Hurtado was styled as an Addendum to the Supplemental 
Historical Report. 
10  The Solicitor’s Office is distinct from, and does not fall under the supervisory authority of, the 
AS-IA.  See 110 DM 2 (Solicitor’s Office organizational chart.) 
11  As far as the AR discloses, even informal or internal consultation with the OIG did not take 
place.  There is a request in the AR by the OIG staff to meet with the Solicitor’s Office to discuss 
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all relevant Federal offices before the purported decision on the Tribe’s ILO request, the Tribe 

specifically inquired whether the OIG had been involved in administrative deliberations and was 

told that it had not been.  Locklear Declaration, ¶¶ 5 & 6.12 

Notwithstanding the apparent exclusion of OIG from the deliberations, the Federal 

defendants purported to make the agency decision on the Tribe’s request in a letter dated 

February 7, 2019, signed by the PDAS John Tahsuda.  AR0011597.  At that time, there was in 

place a 2008 Memorandum from the AS-IA to the Solicitor’s Office and the OIG providing 

“Guidance on policy decision regarding restored lands for restored tribes,” which directed that 

the OIG make the recommendation on whether particular lands qualify as restored lands for a 

restored tribe as “a significant policy determination.”  Bergin Declaration, Ex. 1 (“2008 

Guidance”).   

5.  The Tahsuda letter 

The Tahsuda letter accepted that the Tribe is a restored tribe for purposes of IGRA and 

the Part 292 regulation.  AR0011599.  The Tahsuda letter also accepted that the Tribe has 

demonstrated modern and temporal connections to the Parcel.  Id.  As a result, the only question 

was whether the Tribe had demonstrated “significant historical connections” to the Parcel.  Id. 

On the historical connection, the Tahsuda letter acknowledged that the location of the 

Parcel within Royce Area 296 created a “favorable inference” of an historical connection.  

AR0011606.  The Tahsuda letter then proceeded to summarize much of the Tribe’s evidence of 

 
“policy considerations” regarding the Tribe’s ILO request.  AR0010783.  But there is no 
indication in the AR that this meeting, or any other consultation with the OIG, took place. 
12  At the time of the meeting, the Tribe cited 25 CFR §292.3 for the proposition that OIG, not 
the Solicitor’s Office, should take administrative lead in deliberations on the Tribe’s ILO 
request.  The Tribe learned of internal guidance requiring that OIG take the lead only later and in 
response to a Freedom of Information Act request made by the Tribe.  Bergin Declaration, ¶ 4.  
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an historical connection and dismissed each form as insufficient: the residence of Chief 

Augustine and other tribal families in close proximity to the Parcel as laborers was dismissed as 

not clearly tied to the Tribe (rather than Clear Lake Indians in general) and not representative of 

Tribe as a whole, not evidence of subsistence activities, or not tied directly to the Parcel itself.  

AR0011609-11614.  The Tahsuda letter failed to consider evidence submitted in the Tribe’s 

December 2018 supplement: data indicating that the tribal children present in the close vicinity 

of the Parcel in 1837 represented 60% of tribal children at the time and that 94% of the Tribe’s 

present members descend from those children.  The Tahsuda letter failed to consider important 

policy considerations:  the opportunity finally presented to the Tribe for development of a 

homeland for its people; the IGRA policy of favoring economic development opportunities 

presented by the potential for gaming development on Indian lands; and the IGRA policy 

disfavoring continued landlessness by restored tribes.  Finally, the Tahsuda letter failed to 

consider whether the totality of the Tribe’s evidence taken together, against the backdrop of the 

favorable inference from the Parcel’s location in Royce Area 296, constituted sufficient evidence 

of an historical connection. 

For these reasons and others, the Tahsuda letter reflects arbitrary and capricious agency 

decision-making, not in accordance with IGRA and the IRA. 

ARGUMENT 

I.  The agency decision is the result of a flawed decision-making process and must be 
set aside. 

The APA establishes a scheme of “reasoned decision-making.”  Dep’t of Commerce v. 

New York, 139 S. Ct. 2551, 2569, 588 U.S. ___ (2019); Allentown Mack Sales & Service, Inc. v. 

NLRB, 522 U.S. 359, 374 (1998).  Such decision-making promotes sound decisions, and the 

APA requires, among other things, that the court examine the procedures employed by the 
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agency in reaching its decision.  Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 417 

(1971); Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1573-74 (10th Cir. 1994); US 

Lines v. Federal Maritime Commission, 584 F.2d 519, 526 (D.C. Cir. 1978).  If the court finds 

that the agency failed to employ its own procedures in arriving at a decision, even gratuitous 

procedural rules, the agency’s decision must be set aside as arbitrary and capricious.  Steenholdt 

v. FAA, 314 F.3d 633, 639 (D.C. Cir. 2003); Frizelle v. Slater, 111 F.3d 172, 177 (D.C. Cir. 

1997); Accrediting Council for Ind. Colleges and Schools v. DeVos, 303 F. Supp. 3d 77, 103 (D. 

D.C. 2018). 

In this case, clear procedural rules are set out in the DM and the Indian gaming regulation 

that identify the process to be used in decision-making on requests for ILOs such as the Tribe’s 

request.  These rules clearly contemplate a final decision to be made by the AS-IA, based upon 

consultation with the PDAS, the OIG, and the Solicitor’s Office.  In two important respects, the 

Federal defendants failed to comply with these procedures here, resulting in a flawed decision 

that must be set aside. 

A.  The PDAS lacked authority to make the decision on the Tribe’s ILO 
request.13 

There is an express line of delegated authority from the Secretary of the Interior to the 

AS-IA to make determinations such as that requested by the Tribe.  IGRA explicitly authorizes 

the Secretary to inquire whether a given parcel meets any of the exceptions to the prohibition 

against gaming on trust land acquired after October 17, 1988.  25 U.S.C. §2719.  The Secretary, 

in turn, delegated his authority on this and other Indian matters to the AS-IA.  209 DM 8.1 

(“Subject to the limitations in 200 DM 1, the Assistant Secretary - Indian Affairs is authorized to 

 
13 This Court has determined that the Tahsuda letter is the final agency action here.  Dkt. #34, 
Opinion & Order at 9. 
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exercise all of the authority of the Secretary...”); see also 73 Fed. Reg. 29354 (“Supplementary 

Information: The authority to issue this document is vested in the Secretary of the Interior by 5 

U.S.C. 301 and 25 U.S.C. 2, 9, and 2719.  The Secretary has delegated this authority to the 

Assistant Secretary - Indian Affairs by part 209 of the Departmental Manual”); No Casino in 

Plymouth v. Jewell, 136 F. Supp.3d 1166, 1182 (E.D. Cal. 2015). 

The AS-IA’s authority in this regard is confirmed in the DM chapter on departmental 

organization: 

The Assistant Secretary - Indian Affairs discharges the duties of the Secretary 
with the authority and direct responsibility to...administer a wide array of laws, 
regulations, and functions relating to Indian tribes, Alaska Natives, individual 
Indian tribal members, and Indian affairs that are vested in the Secretary by the 
President and the Congress of the United States. 
 

109 DM 8.1.  The same operative verb - discharge - appears in the DM chapter on organization 

of the AS-IA office, as well: “The Assistant Secretary - Indian Affairs discharges the duties 

assigned by the Secretary...”  110 DM 8.1.  This operative verb in the delegation of authority, 

“discharge,” plainly refers to the actual “exercise” of authority that the Secretary has delegated to 

the AS-IA.  209 DM 8.1.  Indeed, the verb is commonly used by courts in the context of 

administrative law as the equivalent of the performance of public duties.  See United States v. 

Armstrong, 517 U.S. 456, 464 (1996); Nixon v. Fitzgerald, 457 U.S. 731, 749 (1982); Branti v. 

Finkel, 445 U.S. 507, 517-18 (1980); Vermont Yankee Nuclear Power Corp. v. Natural 

Resources Defense Council, 435 U.S. 519, 543 (1978); Robertson v. Sichel, 127 U.S. 507, 515-

16 (1888); Ex Parte Curtis, 106 U.S. 371, 373 (1882).   

The AS-IA may redelegate “general administrative authority and those program 

authorities specifically related to the functions and administrative responsibilities assigned to the 

Assistant Secretary - Indian Affairs in 109 DM 8.1.”  209 DM 8.3.  To do so, the AS-IA must 
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issue the redelegation in the form of a release in the departmental manual that is published in the 

appropriate part of the departmental manual.  209 DM 8.3; 200 DM 3.4.  In the words of the 

DM: 

Except where redelegation is prohibited by statute, Executive order, or limitations 
established by other competent authority, the Assistant Secretary - Indian Affairs 
may redelegate general administrative authority and those programs authorities 
specifically related to the functions and responsibilities assigned to the Assistant 
Secretary - Indian Affairs in 109 DM 8.  All redelegations of authority made by 
the Assistant Secretary - Indian Affairs will be in the form of a Departmental 
Manual release issued in compliance with the provisions of 200 DM 3.  No other 
form of redelegation is authorized. 
 

209 DM 8.3 (emphasis added).  Even assuming final decision-making authority for restored 

lands ILOs may be fairly described as either general administrative authority or program 

authority that can be redelegated, the DM referenced above regarding the form of redelegation 

requires that redelegations be issued as “Departmental Manual releases only, and published in 

appropriate Parts of the 200 Series of the Department Manual (200 DM 1.4).”  There is no such 

specific redelegation of authority held by AS-IA to make decisions on ILOs. 

Neither is there a general redelegation of all authority held by the AS-IA to the PDAS, 

comparable to that from the Secretary to the AS-IA.  The DM series contains a published 

delegation of authority to the PDAS.  209 DM 8.  But it merely redelegates authority necessary 

to fulfill the responsibilities assigned to the PDAS in the first instance.  209 DM 8.4 (“the 

Principal Deputy Assistant Secretary is delegated all program and administrative authorities of 

the Assistant Secretary - Indian Affairs necessary to fulfill the responsibilities identified in 110 

DM 8.2”).  Those responsibilities, in turn, include the responsibility to serve “as the first 

assistant and principal advisor to the Assistant Secretary - Indian Affairs...and discharge[] the 

duties assigned by the Assistant Secretary - Indian Affairs.”  110 DM 8.2.  Stated otherwise, the 

general delegation of authority to PDAS clearly establishes an advisory role only and merely 
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restates the need for a specific redelegation of any particular authority to actually discharge a 

duty.  This general advisory role cannot be read to include redelegated authority to actually make 

decisions on whether lands are eligible for gaming under Part 292 for three reasons. 

First, to read 110 DM 8.2 as a redelegation of authority to the PDAS on tribal requests for 

an ILO would constitute an effective redelegation to the PDAS of all authority held by the AS-

IA.  The advisory role of PDAS extends to all Indian policy and there is nothing on the face of it 

that distinguishes agency action on tribal ILO requests from any other decision on Indian policy.  

To allow such a backhanded redelegation of all authority held by the AS-IA would directly 

contravene the requirements elsewhere that redelegation of authority by an assistant secretary in 

the Department be expressed in writing and published in the DM.  See 200 DM 3.4; 209 DM 8.3. 

Second, the reference to “assigned” responsibilities following the general advisory role 

for the PDAS cannot be read to constitute a redelegation of authority to make decisions on tribal 

ILO requests.  The same term, “assigned,” is used in both the description of the PDAS’s duties 

and the AS-IA’s duties, i.e., those “assigned” by their superior - the Secretary in the case of the 

AS-IA and the AS-IA in the case of the PDAS.  Nonetheless, there is also an express delegation 

by the Secretary to the AS-IA of “all of the authority of the Secretary,” in addition to the 

reference to assigned responsibilities of AS-IA.  209 DM 8.1.  There is no comparable express 

delegation of all authority held by the AS-IA to the PDAS.  The term “assigned,” then, cannot be 

read as the equivalent of an express redelegation of authority.   

Third, the DM reflects a clear policy preference in favor of express publication of 

redelegation of authorities that may impact the public.  In 200 DM 1, the Department sets out the 

general provisions regarding delegations of authority that applies to the Secretary and the 

Assistant Secretaries.  200 DM 1.4.  In the policy statement, the DM notes that most delegations 
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by the Secretary and Assistant Secretaries do not have “a direct impact on some sector of the 

public.”  200 DM 1.10.  But it goes on to indicate that, where a redelegation directly affects the 

public, it may be appropriate to publish the redelegation in the Federal Register in addition to the 

DM.  If an impact on the public is sufficient reason to publish a redelegation in the Federal 

Register, then surely there must be an express redelegation in the DM of authority to the PDAS 

for making decisions on tribes’ requests for an ILO – a matter with profound impacts for the 

public in general and Indian tribes in particular.   

None of this is to say that the PDAS does not play a role in Federal defendants’ decision-

making on the Tribe’s ILO request in the absence of an express redelegation of authority in that 

regard.  As the DM and governing regulations make clear, the AS-IA holds delegated authority 

to make the decision.  The DM also makes clear the AS-IA enjoys the advice and assistance of 

the PDAS in her deliberations.  The PDAS, in turn, relies upon the OIG’s expertise in Indian 

gaming policy and the Solicitor Office’s expertise on issues of law.  But the PDAS himself lacks 

redelegated authority to make the decision, so that the Tahsuda letter was not authorized agency 

action.  See Vidal v. Wolf, Nos. 16-CV-4756, 17-CV-5228, 2020 WL 6695076 (E.D.N.Y. Nov. 

14, 2020) (memorandum of Acting Secretary set aside due to absence of authority on 

individual’s part to hold and exercise authority of the office.)   

B.  The Federal defendants violated their regulation and established practice 
by excluding the OIG from the decision-making process on the Tribe’s ILO 
request. 

The Part 292 regulation identifies the OIG as the lead office on requests for an ILO: “If 

the tribe seeks to game on newly acquired lands that require a land-into-trust application or the 

request concerns whether a specific area of land is a “reservation,” the tribe must submit a 

request for an opinion to the Office of Indian Gaming.”  25 CFR §292.3(b); see also 73 Fed. 

Reg. 29354, 29358 (explaining that §292.3(b) requires the tribe to submit the request for an 

Case 1:19-cv-01544-ABJ   Document 48-1   Filed 01/28/21   Page 24 of 48



16 

Indian lands opinion to the OIG and noting that such opinions are not, per se, final agency 

action).  The primary, advisory role of the OIG in this regard is confirmed by the DM.  It 

describes the office as: 

responsible for the development of policies and procedures used for implementing 
gaming-related activities authorized by the Indian Gaming Regulatory Act and 
other Federal laws and coordinating development of all related policies and 
procedures with affected offices. 
 

110 DM 8.2(D).14  The DM further indicates that the OIG reports to the PDAS in the 

performance of its duties.  Id. at 8.2.  Taken together, then, the regulation and the DM obviously 

contemplate that the OIG is primarily responsible for ILO requests, to make recommendations 

thereon to the PDAS, for the final decision of the AS-IA.  As the OIG itself has explained to 

tribes, “The Gaming Office will determine if the lands are eligible for gaming under IGRA and 

inform the tribe.”  The Evolution of Acquiring Land in Trust for Gaming: What Tribes Need to 

Know, Step 5.15 

Indeed, just days after the promulgation of the Part 292 regulation, the AS-IA explicitly 

designated the OIG as primarily responsible for the preparation of a recommendation on tribal 

 
14  In this regard, the regulation appears to have adopted the Department’s prior practice.  In 
2006, the then-Acting AS-IA described the Department’s practice to Congress as follows: “The 
BIA regional office will submit its recommendation on the tribe’s land-into-trust application for 
gaming and gaming related purposes to the Central Office where it will be evaluated by the 
Office of Indian Gaming.  That office will provide a final recommendation to the Assistant 
Secretary for Indian Affairs, whom the Secretary has delegated the final decision-making 
authority for land acquisitions.”  Statement of George Skibine, Acting Deputy AS-IA, Oversight 
Hearing Before the Committee on Indian Affairs, U.S. Senate, Coming Off-Reservation Gaming 
Applications, Feb. 1, 2006, available at 
www.indian.senate.gov/sites/default/files/upload/files/Skibine092996.pdf.   
15  This power point, prepared by the Deputy Director of the OIG, appears to have been updated 
from time to time since promulgation of the Part 292 regulation in 2008 for presentation to 
tribes.  In all its versions, though, it identifies the OIG as the office to determine gaming 
eligibility of after-acquired lands.  See www.bia.gov/sites/bia.gov/files/assets/public/ppt/idc 1-
030893.ppt.   
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requests for restored lands ILOs.  In a memorandum dated May 22, 2008, the AS-IA issued the 

2008 Guidance.  Bergin Declaration, Ex. 1.  The AS-IA noted that the determination under 

IGRA of whether lands qualified as restored lands “is a significant policy determination.”  Id., p. 

1.  As a result, he bifurcated the consideration of an ILO request by a restored Indian tribe into 

two parts – first, the legal issue of the tribe’s “restored” status, and second, the restored lands 

inquiry: 

1.  When the Department receives a request for land to be taken into trust as prt of 
a tribe’s restoration so it will be eligible for gaming pursuant to 25 U.S.C. § 
2719(b)(1)(B)(iii), two issues must be addressed: 1) whether the tribe is restored 
to federal recognition, and 2) whether the land will be taken into trust as part of 
the restoration of land for the tribe. 
 
2.  A tribe’s status as a “restored tribe” does not involve any policy 
considerations.  Therefore, DIA [Solicitor’s Office, Division of Indian Affairs] 
should prepare a legal memorandum regarding whether or not the tribe is a 
restored tribe pursuant to 25 U.S.C. § 2719(b)(1)(B)(iii) and 25 C.F.R. Part 292, 
and seek concurrence from the NIGC.  If the tribe is not a restored tribe, it is not 
necessary to address whether the lands will be taken into trust as part of the 
restoration of lands for the tribe. 
 
3.  If DIA concludes that the tribe is a restored tribe, the Office of Indian Gaming 
(OIG) should consult with the DIA and prepare a recommendation to the 
Assistant Secretary regarding whether or not the land should be taken into trust as 
part of the restoration of lands for the tribe pursuant to 25 US.C. § 
2719(b)(1)(B)(iii) and 25 C.F.R. Part 292.  The recommendation should include 
both an analysis pursuant to the regulations and a discussion of any policy choices 
that will affect the Assistant Secretary’s decision. 
 
4.  When the Recommendation is ready, the OIG should submit the 
recommendation along with the “restored tribe” opinion to the Assistant 
Secretary-Indian Affairs (AS-IA). 
 
5.  If the AS-IA accepts the OIG’s recommendation, the AS-IA will sign the 
decision letter to the tribe. 
 
6.  If the AS-IA rejects the OIG’s recommendation, a decision letter will be 
redrafted advising the tribe whether the land qualifies as restored land under 
Section 20 of IGRA. 
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Id., p. 2.  Significantly, the Solicitor’s Office (or DIA in the 2008 Guidance) had already 

determined that the Tribe qualified as a restored Indian tribe.  AR0011597, n. 13.  As a result, all 

that remained under the 2008 Guidance was a recommendation on whether the lands constituted 

restored lands by the OIG to the AS-IA and a decision by the AS-IA.   

This case demonstrates the soundness of the distinction made between legal and policy 

determinations in the 2008 Guidance.  Because the Solicitor’s Office had determined that the 

Tribe is a restored tribe, and the Tribe admittedly met the modern and temporal connections to 

the parcel, the Tribe had effectively made out a prima facie case under the regulations.  The only 

remaining question is whether there is sufficient historical connection, an inquiry that is “highly 

dependant [sic] on the facts and circumstances of each tribe’s historical connection to the land.”  

73 Fed. Reg. at 29366.  This is obviously a judgment call, or policy determination under the 

2008 Guidance and appropriately considered by the OIG. 

There can be no serious question that the Federal defendants failed to comply with the 

2008 Guidance in their decision-making on the Tribe’s ILO request.  On its face, the AR 

contains no indication of compliance with the Guidance.  Further, the Federal defendants 

conceded that “The Principal Deputy Assistant Secretary did not consider or rely on the 2008 

Guidance in making his decision...”  Dkt. #30 at 12; see also Locklear Declaration, ¶ 6.  Under 

the circumstances, this is effectively an admission that the decision-making process was arbitrary 

and capricious for failure to abide by the Department’s own procedural rules. 

For these reasons, the agency decision on the Tribe’s ILO request does not comply with 

the decision-making process required by the agency.  Because the Federal defendants failed to 

follow their own lines of authority and guidelines for the processing restored lands ILO requests, 

the decision is arbitrary and capricious and should be set aside.  Statewide Bonding, Inc. v. 
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United States Dep’t of Homeland Security, 980 F.3d 109, 115 (D.C. Cir. 2020) (“Under the APA, 

we may set aside agency action that is arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law”); Nat’l Envtl. Dev. Assoc.’s Clear Air Project v. EPA, 752 F.3d 999, 

1009 (D.C. Cir. 2014). 

II.  The Tahsuda letter violates IGRA and the IRA by requiring a “significant” 
historical connection between the Tribe and the Parcel. 

As discussed above, the basis for the Federal defendants’ negative decision on the Tribe’s 

ILO request is a narrow one: the Federal defendants conceded that the Tribe is a restored tribe, 

that the Tribe has modern connections to the proposed trust parcel, and that the Tribe has a 

temporal connection to the proposed trust parcel.  AR00111599.  Further, the Federal defendants 

acknowledged that the Tribe has submitted evidence of an historical connection with the 

proposed trust parcel, but the Federal defendants did not deem that evidence to reach the level of 

“significant” historical connection required by the regulation.  AR0011606, AR0011615 (There 

exists a “favorable inference” of historical connection from location of parcel in ceded area 

under 1851 treaty, there is evidence of a “general connection” to the area, but there is no 

evidence that the Tribe occupied the Parcel itself.)  Thus, the requirement of a “significant” 

historical connection in the Part 292 regulation was determinative here.  See 25 CFR §292.12(b).   

This requirement does not appear in IGRA and its imposition on the Tribe exceeds the 

Federal defendants’ authority under IGRA.  Further, the Federal defendants violate 25 U.S.C. 

§5123(g) in treating the Tribe differently from similarly situated tribes by adopting a 

substantially higher standard of proof in the regulation than that applied before adoption of the 

regulation.  For both reasons, the Federal defendants’ decision on the Tribe’s ILO request is not 

in accordance with law.   
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A.  The Federal defendants exceeded their authority under IGRA by 
requiring a “significant” historical connection to the Parcel. 

The restored lands exception to the IGRA general prohibition on gaming on trust land 

acquired after 1988 is stated simply in the statute: the prohibition does not apply when “lands are 

taken into trust as part of...the restoration of lands for an Indian tribe that is restored to Federal 

recognition,” 25 U.S.C. §2719(b)(1)(B)(iii).  The statute contains no definition of either 

“restored” or “restoration.”  City of Roseville v. Norton, 348 F.3d 1020, 1024 (D.C. Cir. 2003).  

Further, the statute does not elsewhere make any reference to the “significant historical 

connection,” which was added by the regulation.  Because IGRA does not limit restored lands to 

those exhibiting a “significant historical connection,” the agency decision here exceeds the 

Federal defendants’ statutory authority by relying upon the alleged absence of such evidence as 

the basis of its decision here.  See Koi Nation of NC v. U.S. Dep’t of the Interior, 361 F. Supp. 3d 

14 (D. D.C. 2019), appeal dismissed 2019 WL 5394631. 

In making the inquiry of whether the agency has exceeded its statutory authority in this 

regard, the court employs the traditional tools of statutory construction.  Chevron USA v. Natural 

Resources Defense Council, Inc., 467 U.S. 837, 843 (1984); Humane Soc. of US v. Zinke, 865 

F.3d 585, 595 (D.C. Cir. 2017); Koi Nation, 361 F. Supp.2d at 42.  If Congress addressed the 

issue in the statute and the statute’s meaning is plain, that ends the inquiry; the court must give 

effect to Congress’ unambiguously expressed intent and an agency’s contrary construction is not 

entitled to deference.  Chevron USA, 467 U.S. at 843; Arkansas Dairy Co-op Ass’n v. US Dep’t 

of Agriculture, 573 F.3d 815, 829 (D.C. Cir. 2009) (court does not defer to agency construction 

that contradicts application of traditional rules of statutory construction). 

“Several courts have had occasion to address the ‘restoration of lands’ exception and 

have concluded that the term ‘restoration’ has a plain meaning that may be applied.”  Wyandotte 
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Nation v. National Indian Gaming Commission, 437 F. Supp.2d 1193, 1213 (D. Kan. 2006), 

citing Grand Traverse Band of Ottawa v. US Attorney (Grand Traverse II), 198 F. Supp.2d 920, 

935 (W.D. Mich. 2002), aff’d 369 F.3d 960 (6th Cir. 2004); Confederated Tribes of Coos, Lower 

Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 164 (D. D.C. 2000); Oregon v. 

Norton, 271 F. Supp.2d 1270, 1279 (D. Ore. 2003).16  The ordinary meaning of the operative 

word “restore” or “restoration” is to put back into a former or proper position as a tribe with a 

land base.  TOMAC, Taxpayers of Michigan Against Casinos v. Norton, 433 F.3d 852, 865 (D.C. 

Cir. 2005).  On its face, this term does not require that the restored tribe once owned the land in 

question, City of Roseville, 348 F.3d at 1027, or mandate any particular quality of historical 

relationship between the restored tribe and restored land. 

The structure, legislative history, and purpose of IGRA support this straightforward 

reading of “restored” as applied to lands.  Like the other exceptions, the restored lands exception 

was intended to ensure that tribes lacking reservations in 1988 “were not disadvantaged relative 

to more established ones.”  Koi Nation at 22; Butte Cty. v. Chaudhuri, 887 F.3d 501, 503 (D.C. 

Cir. 2018).  Further, the restored lands exception was intended to compensate restored tribes not 

only for what they lost but also for opportunities those tribes lost in the interim while terminated.  

Koi Nation at 47.  As a result, once it is determined that a tribe is, indeed, a restored tribe, like 

the Tribe here, it is appropriate to take a “broad view of what constituted land taken into trust as 

part of a restoration of lands within the meaning of §2719(b)(1)(B)(iii).”  Grand Traverse II, 198 

F. Supp.2d at 935; see also City of Roseville at 1030 (restored lands in IGRA cannot be limited to 

 
16  There is authority in the Ninth Circuit that the restored lands exception is ambiguous.  See 
Redding Rancheria v. Salazar, 881 F. Supp.2d 1104, 1116 (N.D. Cal. 2010), aff’d 776 F.3d 706 
(9th Cir. 2015); County of Amador, CA v. US Dep’t of the Interior, 136 F. Supp. 3d 1193, 1222 
(E.D. Cal. 2015).  This and other courts have taken a different view. 
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a restored tribe’s former reservation since the “general purpose of IGRA is ‘promoting tribal 

economic development’ and ‘self-sufficiency.’”)17 

To be sure, IGRA contemplates an historical connection between the restored tribe and 

restored lands.  Courts have broadly read the restored lands exception for a restored tribe as 

satisfied if the land was in an area historically occupied by the tribe, had been traversed by the 

tribe, was located close to the tribe’s historic land, or could be said in some other sense to be 

restored to the particular tribe.  Butte Cty., 887 F.3d at 507-08; Redding Rancheria v. Jewell, 776 

F.3d at 711; Grand Traverse II, 198 F. Supp.2d at 934-35.  But the additional regulatory 

requirement that the historical connection be a “significant” one does not appear in IGRA and 

substantially increases the evidentiary burden on restored tribes. 

In ordinary usage, the adjective “significant” connotes a qualitative difference.  As 

defined in leading dictionaries, for example, “significant” means “important, large, or great, 

especially in leading to a different result or to an important change,” or as indicating “an amount 

or effect large enough to be important or affect a situation to a noticeable degree.”18  And as 

employed in statutes and administrative processes, the term has been similarly understood to 

refer to a major, substantive difference.  See Douglas v. Donovan, 559 F.3d 549, 552-54 (D.C. 

Cir. 2009) (“significant” change in employment status connotes a level of certainty); Hanly v. 

Kleindienst, 471 F.2d 823, 830-31 (2d Cir. 1972) (term ‘significantly’ indicates a greater or 

higher quality of evidence of environmental affect).  By superimposing this requirement, then, 

the regulation narrows the availability of the restored lands exception to restored tribes. 

 
17  Stated otherwise, the inquiry becomes a policy-driven one, once it is determined that the tribe 
is a restored tribe.  This is consistent with the 2008 Guidance that left the restored tribe inquiry to 
the lawyers and the restored land inquiry to policy-makers.  See discussion, above. 
18  Available at www.dictionary.cambrigde.org/us/dictionary/english/signficant and 
www.colinsdictionary.com/us/dictionary/english/significant.  
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This narrowing of the restored lands exception is arbitrary and capricious under the 

reasoning of this Court in Koi Nation.  There, the question was whether the regulatory restored 

lands exception exceeded the federal defendants’ authority under IGRA by excluding reaffirmed 

tribes from the definition of restored tribe.  361 F. Supp. 3d at 35, construing 25 CFR § 292.10.  

The Court reasoned that the exclusion of reaffirmed tribes as restored tribes did not appear in the 

plain language of IGRA, that the statute should be broadly read consistently with Congress’ 

intent to promote economic development and self-sufficiency for newly recognized tribes with 

no reservation in 1988, and that the Secretary’s narrowing of the restored tribe definition was 

arbitrary and capricious.  Id. at 47, 51.  Similarly, the Federal defendants’ narrowing of the 

restored lands definition to only those exhibiting a “significant historical connection” to the 

restored tribe - the determinative consideration in their decision here - is arbitrary and 

capricious.19 

Even were IGRA deemed ambiguous with regard to the restored lands exception, the 

court is not obliged to defer to the agency’s interpretation under Chevron USA, 467 U.S. at 843, 

that the exception requires a “significant” historical connection.  As this Court held in Koi 

Nation, the deference normally extended to reasonable agency interpretation of ambiguous 

statutes may be trumped by a special rule applicable to the construction of statutes regulating 

Indian affairs, i.e., that statutes enacted for the benefit of Indians must be liberally construed in 

 
19  There is no direct authority on whether the requirement of a “significant” historical 
connection exceeds the terms of IGRA and, hence, is unauthorized.  The court dealt with whether 
particular restored lands exhibited the required significant historical connection in Butte County 
v. Chaudhuri, 887 F.3d 501 (D.C. Cir. 2018).  There, a local county challenged a positive 
restored lands opinion in which the Department concluded that the parcel met the “significant 
historical connection” required by the regulation, but the question of whether that requirement 
exceeded the Department’s authority under IGRA was not raised and the court expressed no 
opinion on it. 
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favor of Indians, with ambiguous provisions interpreted to the Indians’ benefit.  Id. at 48-49.  

The D.C. Circuit has ruled on two occasions that this rule of statutory construction applies to 

liberally construe the IGRA exceptions to the general bar against gaming on after-acquired 

Indian lands, including the restored lands exception.  See Citizens Exposing Truth About Casinos 

v. Kempthorne, 492 F.3d 460, 471 (D.C. Cir. 2007); City of Roseville, 348 F.3d at 1032.  

Because the agency’s interpretation here conflicts with the best interests of a restored Tribe that 

Congress intended to benefit, the gloss that the agency imposed on the statute by requiring that 

the historical connection be a “significant” one violates IGRA, construed in accordance with this 

long-standing canon of statutory construction.  Koi Nation, 361 F. Supp. 3d at 50.   

B.  The regulation violates the IRA by treating the Tribe differently from 
restored tribes’ requests for an ILO before adoption of the regulation. 

There is authority outside the D.C. Circuit indicating that the restored lands exception is 

ambiguous, such that courts should defer to the Secretary of the Interior’s construction of the 

term.  See n. 16, above.  Even were that the rule in this Circuit as well (which it is not), the 

“significant historical connection” limitation imposed upon IGRA by the regulation violates 

another provision of law.  Specifically, the IRA prohibits the Federal defendants from adopting 

any regulation “that classifies, enhances, or diminishes the privileges and immunities available to 

a federally recognized Indian tribe relative to the privileges and immunities available to other 

federally recognized tribes.”  25 U.S.C. §5123(g).  Any such regulation is declared by Congress 

to “have no force or effect.”  Id.; Akiachak Native Community v. Salazar, 935 F. Supp.2d 194, 

210-11 (D.D.C. 2013), vacated as moot, 827 F.3d 100 (D.C. Cir. 2016).20 

 
20  Of course, agencies may change their interpretation of ambiguous statutory language, as the 
agency plainly did with the adoption of the Part 292 regulation and the imposition of the 
“significant” historical connection.  See Redding Rancheria v. Salazar, 881 F. Supp.2d at 1119.  
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There is no question that gaming rights under IGRA are comprehended within the 

privileges and immunities that are protected by this provision of the IRA.  In Koi Nation, the 

Department maintained that gaming rights were not within the ambit of the privileges and 

immunities provision and this Court held to the contrary.  Koi Nation, 361 F. Supp.3d at 52.  As 

this Court observed, the privileges and immunities provision of the IRA applies to “any 

regulation,” including that at 25 CFR Part 292.  Id.  The inquiry under this provision of the IRA 

is whether restored tribes under the Part 292 regulation are treated differently from restored 

tribes (and requests for an ILO) considered by the Department before the adoption of the 

regulation in 2008.  If so, the regulation violates the privileges and immunities provision of the 

IRA to that extent.  Koi Nation at 54.   

The Federal defendants effectively conceded in the Tahsuda letter that the Tribe was 

treated differently than restored tribes whose ILO requests were decided before adoption of the 

Part 292 regulation with regard to the historical connection requirement.  As a major part of its 

case before the agency, the Tribe argued that a strong presumption of a sufficient historical 

connection arises from the location of the Vallejo Parcel within the territory ceded by the Tribe 

and others in the 1851 unratified treaty.  See AR0000014-16; AR00004417-18.  In particular, the 

Tribe relied upon the Department’s earlier favorable determination for the Pokagon Tribe: “The 

Solicitor concluded that the lands at issue [for Pokagon] were part of a restoration simply on the 

basis that the lands at issue were within the twenty-county area ceded by the tribe to the United 

States.”  Grand Traverse II, 198 F. Supp.2d at 935.  The Federal defendants’ first, and 

presumably most important, distinction between the Pokagon and the Tribe’s requests in the 

 
But the agency cannot do so in such a way as to violate the privileges and immunities provision 
of the IRA.  Koi Nation, 361 F. Supp. 3d at 56. 
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Tahsuda letter was that Pokagon predated the adoption of the Part 292 regulation: “First, the 

Pokagon Band Opinion predated the implementation of 25 C.F.R. Part 292 by more than ten 

years...[and] the Department did not incorporate that standard into the criteria deemed 

necessary for lands to qualify as restored when it promulgated Part 292, which the Band [Tribe] 

must now satisfy.”  AR0011605 (emphasis added).  This admittedly disparate treatment of the 

restored Tribe after the adoption of the Part 292 regulation, as compared to restored tribes 

considered before adoption of the regulation, is precisely what the privileges and immunities 

provision of the IRA prohibits. 

The Federal defendants offered secondary explanations for the contrary conclusions they 

reached regarding restored lands for the Tribe and Pokagon.  AR0011605-06.21  But this Court 

and the Tribe cannot know whether the Federal defendants would have reached the same 

conclusion here had they not relied primarily upon disparate treatment that is plainly illegal 

under the IRA.  This rendered the decision “not in accordance with law.”  5 U.S.C. §706(A)(2). 

III.  The Tahsuda letter is arbitrary and capricious in several important respects 
and should be remanded for reconsideration. 

As established above, the PDAS lacked authority to make the final decision on the 

Tribe’s ILO request and the decision exceeded the Federal defendants’ statutory authority under 

IGRA and the IRA.  Even if authorized and within delegated authority by those statutes, the 

decision was nonetheless arbitrary and capricious and should be remanded for reconsideration.  

 
21  The Tahsuda letter argued that Pokagon was further distinguishable because it was restored by 
legislation, unlike the Tribe, thus triggering different requirements for the restored lands 
showing.  AR0011605.  But this is not correct.  The Pokagon legislation did not specify a 
geographic area for land-into-trust acquisitions for the tribe. 108 Stat. 2152, Act of Sept. 21, 
1994.  As a result, the same regulatory provision would have applied to the Pokagon ILO request 
as that applied to the Tribe, i.e., the §292.12 “significant historical connection,” and the Tribe is 
entitled to the same treatment as that extended to Pokagon on the inquiry. 
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As discussed below, the Tahsuda letter failed to comply with the governing regulation, failed to 

take relevant considerations and data into account, and failed to consider the Tribe’s evidence in 

toto. 

A.  The Tahsuda letter violated the fundamental rule that agencies must 
abide by their own regulations. 

“It is ‘axiomatic,’ however, ‘that an agency is bound by its own regulations.’”  National 

Envtl. Dev’t Ass’n, 752 F.3d at 1009 (quoting Panhandle Eastern Pipe Line Co. v. FERC, 613 

F.2d 1120, 1135 (D.C. Cir. 1979)); Erie Blvd. Hydropower, LP v. FERC, 878 F.3d 258, 269 

(D.C. Cir. 2017); Environmentel LLC v. FCC, 661 F.3d 80, 85 (D.C. Cir. 2011).  If an agency 

ignores or violates its own regulation in effect at the time of the decision, agency action may be 

set aside as arbitrary and capricious.  Nat’t Envtl. Dev’t Ass’n at 1009; Butte County, CA v. 

Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010).  The Tahsuda letter failed to comply with the 

Department’s own regulation at 25 CFR Part 292 in the following respects and should be set 

aside as a result. 

1.  The PDAS improperly required an historical connection to the 
Vallejo Parcel itself instead of to the vicinity of the Parcel. 

The Part 292 regulation provides that, to qualify as restored lands, “The tribe must 

demonstrate a significant historical connection to the land,” adding the “significant historical 

connection” gloss to the simple language of IGRA’s restored lands exception.  25 CFR 

§292.12(b).  Further, the regulation defines “significant historical connection” as follows: 

the land is located within the boundaries of the tribe’s last reservation under a 
ratified or unratified treaty, or a tribe can demonstrate by historical documentation 
the existence of the tribe’s villages, burial grounds, occupancy or subsistence use 
in the vicinity of the land. 
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25 CFR §292.2 (emphasis added).22  As a result, even if the “significant” historical connection is 

authorized by IGRA (and as demonstrated above, it is not), the requirement by its defined terms 

depends upon evidence of tribal use “in the vicinity of the land,” not use of the particular parcel 

itself. 

The closest authority on point here is Butte County v. Chaudhuri, 887 F.3d 501.  The 

Department had concluded that the Mechoopda Tribe had established the required significant 

historical connection to the parcel in question and the local county challenged the agency 

decision.  Id. at 505.  The court read the regulation to codify the three factors that had been 

previously applied by courts before adoption of the regulations to determine whether land 

constituted restored lands:  first, factual circumstances of the acquisition; second, the location of 

the parcel; and third, a temporal relationship between the restoration of the tribe and the 

acquisition of the proposed trust acquisition.  Id. at 507.  The court interpreted the location 

requirement to mean both historical and modern connections to the parcel and, further, found that 

the historical record reflected “sufficient” or “meaningful” historical connections.23  In doing so, 

 
22  In Confederated Tribes of Grand Ronde v. Jewell, 830 F.3d 552, 566 (D.C. Cir. 2016), the 
court distinguished between the significant historical connection requirement as applied to the 
initial reservation exception and the restored lands exception.  But the question before the court 
there was the initial reservation exception, not the restored lands exception.  As a result, the 
court’s suggestion that the “in the vicinity” language applies only to the initial reservation 
exception, not the restored lands exception, is merely dictum and not binding here.  More 
importantly, the court’s observation there is plainly wrong since the definition quoted above 
applies to both the initial reservation exception and the restored lands exception.  See 25 CFR 
§§292.6(d) (“significant historical connection” required for initial reservation) and 292.12(b) 
(“significant historical connection” required for restored lands). 
23  Interestingly, in reviewing a positive restored lands opinion, the court found that the 
“meaningful” historical connections were “sufficient.”  Id.  The court was not asked to, and did 
not purport to, parse the importance of these various adjectives in describing the quality of the 
historical connection or whether the higher level of “significant” evidence was authorized; as a 
result, the case is not inconsistent with the Tribe’s argument, above, that the requirement of a 
“significant” historical connection violates IGRA and the IRA. 
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the court made plain that the historical connection must be in the vicinity of the parcel, not 

necessarily to the parcel itself.  As the court observed, before the tribe had moved to its 

rancheria, tribal members had been scattered across several villages that were either on or “very 

close to” the parcel and that tribal members had “almost certainly traversed” the parcel even 

though they did not actually live upon it.  Id. at 508. 

Nonetheless, the Tahsuda letter turned, in part, on the alleged failure of the Tribe to show 

a significant historical connection to the Vallejo Parcel itself, not just in its vicinity.  While the 

Tahsuda letter acknowledged that the Tribe’s ancestors may have occupied or made subsistence 

use of the area, “there is no evidence – direct or inferential – indicating that the Band’s ancestors 

conducted such activity on the Parcel (as opposed to elsewhere),” and that any inference, even if 

granted, “is insufficiently broad and cannot serve as a basis to connect the Band with the Parcel 

itself.”  AR0011614.  But the regulation explicitly does not require evidence of use of the parcel 

itself, but only in its vicinity.  The Tahsuda letter should be remanded and the evidence re-

analyzed in light of the actual requirement of the regulation. 

2.  The Tahsuda letter improperly required that the Tribe 
demonstrate continuous historical connection to the Vallejo Parcel. 

The historical connection provision of the regulation does not include a continuity 

requirement.  See 25 CFR §292.12(b).  Neither does the definition of significant historical 

connection contain continuity as part of the tribe’s evidentiary burden.  See 25 CFR §292.2, 

Significant historical connection.  In fact, the Department specifically rejected a requirement of 

continuity when it adopted the regulation.  In its preamble to the final regulations, the 

Department observed that one commentator on the draft regulation proposed that “the significant 

historical connection requirement should be uninterrupted connection.”  73 Fed. Reg. 29354, 

29360.  The Department rejected this proposal because it “would create too large a barrier to 
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tribes in acquiring lands and they are beyond the scope of the regulations and inconsistent with 

IGRA.”  Id. 

The Tahsuda letter acknowledged that the significant historical connection definition 

does not include a continuity requirement but, nonetheless, rejected major portions of the Tribe’s 

evidence on an historical connection because it was “on-again, off-again” use over a 30 or 40 

year span.  AR0011613.  The Tahsuda letter contrasted the Tribe’s evidence in this regard with 

that of the Grand Traverse Band, considered by the Department before adoption of the 

regulation.  But the Tahsuda letter overlooked another pre-regulation decision for the Karuk 

Tribe.  See Bergin Declaration, Ex. 7 at 10 (Karuk Indian Lands Opinion, Apr. 9, 2012).  There, 

the Department relied principally upon the location of the parcel in an area ceded by the tribe in 

an unratified treaty (like the Tribe here), corroborated with evidence of episodic tribal activity in 

the area.24  Thus, that Grand Traverse may have had evidence of longer periods of tribal activity 

in the area does not indicate that the Tribe’s evidence of less than continuous activity is 

insufficient. 

In any event, if the Department did, indeed, have authority to impose a requirement of 

“significant” historical connection for the first time in its 2008 regulation, the Department 

specifically declined to require that such connection be uninterrupted or continuous.  The 

Department’s demand for such evidence from the Tribe should be remanded so that the 

Department can re-evaluate the evidence without this unauthorized regulatory requirement. 

 
24  The Tribe specifically invoked the Karuk decision in its submissions to the Federal defendants 
in support of its ILO request.  See AR0004419. 
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3.  The Tahsuda letter improperly relied upon the geographic distance 
of the Parcel from the Tribe’s former rancheria as counter-indicative 
of a significant historical connection. 

There are only three geographic limitations on restored lands under the regulation, none 

of which has to do with the significant historical connection to the parcel.  First, the restored land 

must be located in the same state as the restored tribe.  25 CFR §292.12(a).  Second, if the tribe 

has an existing reservation, restored land must be located within reasonable commuting distance 

thereof.  25 CFR §292.12(a)(1).  Third, if the tribe has no existing reservation, the parcel must be 

near the residence of a significant number of tribal members or within a 25-mile radius of tribal 

headquarters for at least two years.  25 CFR §292.12(a)(2) & (3).25   

The significant historical connection requirement contains no geographic proximity 

limitation, either in the requirement or definition.  In fact, the Department rejected a geographic 

limitation on the significant-historical-connection requirement when it promulgated the 

regulation.  In response to a proposal that lands far removed from historical territory should not 

be acquired in trust for gaming, the Department noted that “[n]ewly acquired lands with 

significant historical and cultural connections may or may not include those that are close to 

aboriginal homelands.”  73 Fed. Reg. at 29361 (emphasis added).  Similarly, the Department 

observed that lands with significant historical ties are “not limited to the tribe’s exclusive use and 

occupancy area” (id. at 29366) and rejected a proposal that restored lands be limited to former 

reservations.  Id. at 29367.  Thus, if lands are historically significant and located within the same 

state as the tribe, the distance of restored lands from the tribe’s aboriginal territory or reservation 

is irrelevant. 

 
25  As noted in the Tahsuda letter, the Federal defendants agreed that the Tribe has met the 
modern connection, based upon the location of the Parcel within a 25-mile radius of tribal 
headquarters.  AR0011599, n.18. 

Case 1:19-cv-01544-ABJ   Document 48-1   Filed 01/28/21   Page 40 of 48



32 

The Vallejo Parcel is located in California, the same state as the Tribe, and is located 

within the area ceded by the Tribe in the unratified treaty of 1851.  Yet, the Tahsuda letter 

emphasized again and again the geographic distance between the Parcel and the Tribe’s former 

rancheria.  See AR0011602, AR0011603, AR0011604, AR0011611.  The Tahsuda letter did not 

articulate it as such but the analysis suggests that the Federal defendants employed a kind of 

sliding geographic scale, i.e., the further the geographic distance from the tribe’s former 

rancheria or reservation, the greater the evidentiary burden the tribe bore to establish the required 

significant historical connection.  There is nothing in the regulation that requires or sanctions this 

approach.  

The cumulative effect of these evident departures from the Part 292 regulation casts 

serious doubt upon the Tahsuda letter.  Because it fails to faithfully apply the regulation in these 

respects, the Federal defendants’ decision should be remanded. 

B.  The Tahsuda letter failed to take into account Congress’ clear policy 
directives in IGRA and all relevant data before the agency. 

While the APA does not allow a court to substitute its judgment for that of an agency, the 

APA’s arbitrary and capricious standard does require the court to make a “searching and careful” 

inquiry to determine whether the agency considered all important aspects of an issue and took 

into account all the evidence before the agency at the time of its decision.  Marsh v. Oregon 

Natural Resources Council, 490 U.S. 360, 378 (1989).  Agency failure to consider relevant 

evidence before it is arbitrary and capricious and requires remand for reconsideration.  Butte 

County, CA v. Hogen, 613 F.3d at 194 (citing Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State 

Farm Mut. Auto Ins. Co., 463 U.S. 29 (1983)).  The Tahsuda letter failed to take into account 

basic policy considerations underpinning IGRA and also failed to address relevant data 

submitted by the Tribe.  The decision should be remanded on both grounds. 
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1.  The Tahsuda letter failed to take into account important IGRA-
mandated policy matters. 

As Congress stated in IGRA, the purpose of the Act is “to provide a statutory basis for 

the operation of gaming by Indian tribes as a means of promoting tribal economic development, 

self-sufficiency, and strong tribal governments.”  25 U.S.C. §2702(1).  As a general proposition, 

the Act authorized gaming on existing Indian reservations and trust lands (as of 1988).  Id., 

§2703.  Congress made exceptions for certain tribes that lacked a land base in 1988, consistent 

with the “general purpose of IGRA [of] ‘promoting tribal economic development’ and ‘self-

sufficiency,’” City of Roseville v. Norton, 348 F.3d at 1027; 25 U.S.C. §2719.  The specified 

exceptions, including the restored lands exception, should be broadly read to accomplish IGRA’s 

goals and place such tribes on a level playing field with tribes on long-standing reservations.  

City of Roseville at 1030; Grand Traverse II, 198 F. Supp. 2d at 935.  Because the restored lands 

exception is intended to compensate restored tribes for the loss of their tribal lands, the 

continuing status of a restored tribe as landless is obviously a relevant consideration in making 

the restored lands inquiry.  Koi Nation, 361 F. Supp 3d at 47; Bergin Declaration, Ex. 8 at 11 

(Rohnerville Indian Lands Opinion, Aug. 5, 2002, BIA appropriately “mindful” that tribe was 

landless).  

The Tribe made these substantial, IGRA-based arguments in support of its request for a 

restored lands opinion.  The Tribe reminded the Federal defendants that, despite having been 

restored in 1991, the Tribe remained landless, with all the usual resulting consequences of 

poverty, high unemployment, and housing overcrowding by its members.  AR0004413.  Further, 

the Tribe submitted a master plan for the Vallejo Parcel, showing that the majority (57%) of the 

parcel would be developed as the Tribe’s restored homeland, with a tribal government center, a 

community center, and tribal housing.  AR0004414.  The gaming eligibility of the parcel, with 
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43% to be developed as an integrated resort, provides the necessary funding engine for 

development of the Tribe’s homeland.  Nothing less than the physical reconstitution of the 

Tribe’s currently dispersed membership is at stake, supported by the economic development 

authorized by IGRA.  AR0004415. 

The Tahsuda letter makes no reference at all to these policy-based considerations and 

thus obviously failed to take them into account.26  Of course, it is possible that the Federal 

defendants, upon taking these IGRA-mandated policy considerations into account, may reach the 

same negative result on the Tribe’s request for a restored lands opinion.  The APA may not 

compel a particular agency decision, but the APA certainly compels that the agency at least take 

these policy considerations into account.  As the Supreme Court recently held, important values 

of administrative law require the agency to take such considerations into account, even with the 

possibility that the agency will reach the same conclusion.  Dep’t of Homeland Security v. 

Regents of Univ. of Cal., 140 S. Ct. 1891, 1911-1915, 591 U.S. __ (2020); Motor Vehicles Mfrs. 

Ass’n, 463 U.S. at 43 (agency must consider factors Congress intended).  Because the Tahsuda 

letter failed altogether to consider these relevant factors unambiguously expressed by Congress 

in IGRA, the decision should be remanded for further consideration.  Americans for Clean 

Energy v. EPA, 864 F.3d 691, 712 (D.C. Cir. 2017) (agency must give effect to Congress’ 

unambiguously expressed intent).   

 
26  As discussed above, the failure to take these considerations into account is likely the 
consequence of the exclusion of the OIG, the office with responsibility for implementation of the 
gaming policy adopted in IGRA, in the Federal defendants’ decision-making process on the 
Tribe’s request for a restored lands opinion. 
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2.  The Tahsuda letter failed to take into account admittedly relevant 
data before the agency at the time of the decision. 

Whether a particular agency action is arbitrary or capricious is determined by reference to 

the factual record before the agency when it made the decision.  CTS Corp. v. EPA, 759 F.3d 52, 

64 (D.C. Cir. 2014).  By the Federal defendants’ own reckoning, evidence of the Tribe’s 

ancestors’ presence, particularly residence, in the vicinity of the Parcel is relevant but there was 

no evidence of such use by tribal members that could be attributed to the entire Tribe.  

AR0011612-13.  In reaching this conclusion, the Tahsuda letter failed to address two bodies of 

contrary evidence before it. 

First, the Tribe had submitted evidence which showed the presence of a likely majority of 

tribal members in close vicinity to the Parcel in 1837, including Augustine who would later 

become the tribal leader.  AR0004567-69.  Mission records show that Augustine was very likely 

part of a group of 15 children from his village who were baptized at Mission San Francisco 

Solano, about 15 miles from the Vallejo Parcel.  AR0005300.  The Tribe’s historian estimated 

that these children would have represented 60% of the Tribe’s minor children at the time, clearly 

reflecting a majority of the tribal community.  AR0005303.  Further, approximately 94% of the 

current day tribal membership descends from these children, including Augustine.  AR0005304.  

This evidence was ignored in the Tahsuda letter and is directly contrary to the conclusion that 

Augustine’s presence in the vicinity of the Vallejo Parcel was not representative of the Tribe.  Cf 

AR0011612. 

Second, the Tahsuda letter insists that the evidence of the Tribe’s ancestors’ presence in 

the vicinity of the Vallejo parcel did not show occupancy or subsistence use.  AR0011613.  On 

its face, this conclusion directly contradicts the evidence of Augustine and other members’ actual 

residence as ranch laborers in the vicinity of the Vallejo Parcel.  More importantly, this 
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conclusion altogether ignores the historian’s evidence that, by the 1870s, a new subsistence 

pattern had evolved for the Tribe’s ancestors that substituted for the no longer possible aboriginal 

subsistence pattern: the Tribe’s ancestors resided and worked on ranches in close proximity to 

the Vallejo site as well as the Clear Lake area: 

With the permission of the owner, the Indians (SVBI ancestors) on Rancho Lup-
Yomi cultivated fields near the land and fished in order to “subsist themselves 
comfortably.  In the Spring time and harvest, the men go down into Napa and 
Sonoma Valleys, and hire themselves, at good wages to the farmers there, and 
thus procure the means of clothing themselves and families.”  Thus, SVBI 
ancestors and their families occupied private ranchos at Clear Lake and the Napa 
Valley.  SVBI ancestors had to do this in order to survive as viable communities. 
 

AR0005026 (Hurtado report, quoting a contemporary federal account).  All this important 

evidence, which was before the agency at the time, goes directly to the evidentiary defects 

claimed in the Tahsuda letter and yet was ignored. 

C.  The Tahsuda letter failed to consider all the Tribe’s evidence of 
significant historical connections in toto. 

As with all administrative actions, particularly fact-based inquiries like historical 

connections, the Federal defendants were obliged to take the entire historical record into account 

in its decision here.27  The record must be viewed in toto to determine whether sufficient 

evidence of the historical connection has been adduced.  Confederated Tribes of Grand Ronde, 

 
27  In this regard, the restored lands inquiry is similar to other federal Indian laws or policies that 
require examination of historical issues.  For example, as noted above, in determining whether a 
tribe is eligible for land-into-trust under the IRA, the Department must ascertain whether a tribe 
was under federal jurisdiction in 1934.  See Carcieri, above.  In making this fact-specific, 
historical inquiry, the Solicitor’s Office has directed the Bureau of Indian Affairs regional 
officers to assess the totality of an applicant tribe’s historical evidence.  Mar. 10, 2020, 
Solicitor’s Memorandum to Regional Solicitors,” Procedure for Determining Eligibility for 
Land-into-Trust under the First Definition of ‘Indian’ in Section 19 of the Indian Reorganization 
Act,” at 8, available at 
www.bia.gov/sites/bia.gov/files/assets/bia/ots/pdf/Solicitors_Memo_re_Determining_Eligibility_
for_Land_into_Trust_under_Category_1.pdf. 
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830 F.3d at 567 (in assessing historical connection on an initial reservation exception, court 

examines all the evidence to determine sufficiency).  As a general proposition, the Department 

takes the evidence into account “as a whole” to determine whether a tribe has demonstrated a 

“significant historical connection.”  Bergin Declaration, Ex. 9 at 22 (Mechoopda Indian Lands 

Opinion, Jan. 24, 2014); see also Bergin Declaration, Ex. 7 at 10 (Karuk Indian Lands Opinion). 

The Tahsuda letter effectively acknowledged that the inquiry is whether the various 

forms of evidence, in combination, establishes an historical connection.  AR0011606 

(acknowledging that Karuk evidence was considered in combination).  Yet, the Tahsuda letter 

failed to undertake an analysis of the historical record in toto, instead considering each form of 

historical evidence separately and dismissing each as insufficient.  First, the Tahsuda letter 

acknowledged a favorable inference from the location but concluded that alone was insufficient.  

AR0011606.  Second, the Tahsuda letter dismissed the Tribe’s use of the area to collect treaty 

goods as not constituting occupancy or subsistence use.  AR0011607.  Third, the Tahsuda letter 

dismissed the residence of the Tribe’s leader in the vicinity of the Parcel as not representative of 

all tribal members and as not constituting occupancy (even though the evidence established clear 

residence) or subsistence use.  AR0011612.  Finally, the Tahsuda letter concluded that the Tribe 

had no evidence of use of the Parcel itself.  AR0011614.  But the Tahsuda letter did not even 

inquire whether all of this evidence (and the other evidence that the Tahsuda letter ignored), 

taken together and viewed against the favorable inference, constituted a significant historical 

connection.    

Recently, this Court remanded a similar decision by the Department of the Interior for 

this very reason - failure to consider the historical evidence in toto.  In Mashpee Wampanoag 

Tribe v. Bernhardt, 466 F. Supp.3d 199 (D. D.C. 2020), the tribal plaintiff sought review of the 
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Department of the Interior’s conclusion that the tribe had submitted insufficient historical 

evidence to establish that the tribe was “under federal jurisdiction” within the meaning of the 

IRA and, hence, ineligible for the land-into-trust process authorized by the Act.  Much like the 

historical analysis required here, that administrative process required that the Department 

evaluate the complete record, all the historical evidence together, to make the determination.  

Just like the Tahsuda letter here, though, the Department assessed each form of evidence 

separately, found each to be insufficient, and concluded that the tribe had failed to establish the 

required historical standard.  This Court found that the Department’s conclusion was arbitrary 

and capricious by “evaluating the evidence in isolation and failing to view the probative evidence 

‘in concert.’”  Id. at 218.  The Tahsuda letter is arbitrary and capricious for the same reason and 

should be remanded for re-evaluation by the Federal defendants. 

In the end, the Tahsuda letter violates nearly every component of the arbitrary and 

capricious standard under the APA.  It failed to comply with the agency’s regulation in respects 

that were outcome-determinative – by requiring a significant historical connection to the Parcel 

itself rather than the vicinity, by requiring a continuous historical connection, and by improperly 

giving weight to the geographic distance from the Tribe’s former rancheria notwithstanding the 

evidence of an historical connection.  It failed to take into account considerations clearly relevant 

under IGRA and evidence relating to tribal-wide presence in proximity to the Parcel, evidence 

the Tahsuda letter explicitly admitted would be probative.  Finally, the Tahsuda letter made no 

attempt to analyze the sizeable body of evidence in toto, in light of an acknowledged favorable 

inference, to determine whether the Tribe had established a significant historical connection.  

The decision should be remanded, and the agency directed to undertake a full analysis of all the 

evidence in the record under the regulations as written. 
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CONCLUSION 

The agency decision challenged here is a very narrow one: despite the Tribe’s undisputed 

status as a landless restored tribe with modern and temporal connections to the Parcel, the 

Federal defendants acknowledged the existence of relevant historical connections to the Parcel, 

including a favorable inference arising from the location of the Parcel in the Tribe’s ceded 

territory under an unratified treaty, ignored other positive evidence offered by the Tribe, and 

concluded that the evidence did not meet the standard of “significant historical connection,” a 

standard that does not appear in IGRA itself.  For all these reasons, the Federal defendants’ 

decision violates IGRA, the IRA, the literal terms of the regulations, and is arbitrary, capricious, 

and not in accordance with law.  The Tribe respectfully requests that the agency decision be 

remanded for reconsideration under the actual requirements of IGRA, the IRA, and the 

regulatory requirements consistent with those statutes.  

Dated: January 28, 2021    Respectfully submitted, 
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