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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

(1) THE QUEENS, LLC; and 
(2) CHEROKEE QUEEN, LLC, 

Plaintiffs, 
 

 

v. Case No.: 19-cv-350-JED-FHM
 
(1) THE SENECA-CAYUGA NATION 
formerly known as the SENECA-
CAYUGA TRIBE OF OKLAHOMA, 

Defendant. 

 
 

 

DEFENDANT’S REPLY IN SUPPORT OF  
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION 

DUE TO TRIBAL SOVEREIGN IMMUNITY 
 

The Plaintiffs’ Response to Defendant’s Motion to Dismiss (“Response”) fails to 

carry Plaintiffs’ burden of showing waiver of sovereign immunity.1  The Plaintiffs offer no 

evidence that the Seneca-Cayuga Nation’s (the “Nation”) Business Committee approved 

and authorized the Nation’s Chief to execute an express waiver as to either Plaintiff.  The 

unauthenticated “resolution” relied on by the Plaintiffs as Exhibit 2 to their Response lacks 

evidentiary character and therefore probity of such a waiver, as the absence of a supporting 

declaration for the “resolution” demonstrates.   Defendant’s Motion to Dismiss for Lack of 

Subject Matter Jurisdiction due to tribal sovereign immunity (“Motion”) should be granted. 

                                                 
1 The burden of proof on a Rule 12(b)(1) motion is on the party asserting that subject matter 
jurisdiction exists.  Montoya v. Chao, 296 F.3d 952, 955 (10th Cir. 2002) (citing Kokkonen 
v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)); 5B Wright & Miller Federal 
Practice and Procedures: Civil 3d § 1350 p.211. 
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I. THE PLAINTIFFS HAVE NOT CARRIED THEIR BURDEN TO 
ESTABLISH SUBJECT MATTER JURISDICTION BY AN 
EVIDENTIARY SHOWING THAT THE NATION’S BUSINESS 
COMMITTEE EXPRESSLY WAIVERED ANY TRIBAL 
SOVEREIGN IMMUNITY AS TO EITHER PLAINTIFF.  

 
In their effort to carry their burden of establishing a waiver of tribal sovereign 

immunity as to claims by them, Plaintiffs attempt two approaches: (1) an attack on the 

Nation’s Business Committee Meeting Minutes reflecting resolution language not waiving 

sovereign immunity, and (2) the reliance of an unverified “resolution” of unidentified 

provenance and questionable substance unsupported by Minutes of Executive Committee 

action.  Neither attempt establishes the waiver necessary to defeat the Nation’s Motion. 

Although the Plaintiffs criticize the Nation’s Secretary’s Declaration and the records 

attached to it (attached to the Motion as Exhibit 3) (the “Declaration,”) the Plaintiffs cannot 

overcome the weight of that Declaration’s probity.  Initially, there is no evidentiary dispute 

that the Minutes of the Business Committee Meeting are the governmental records from 

the Nation’s minute book.  Of greater significance is the fact, unassailed, that those Minutes 

reference the actions taken at the Special Meeting of the Business Committee of January 

12, 2012.  Likewise, it is undisputed that Resolution 39-011212, attached to the Declaration 

bears that number and recites its passage at the special Business Committee meeting of 

January 12, 2012.  Of particular probity, content of the Minutes and Resolution mirror the 

same action by the Business Committee at its special meeting—which does not mention 

waiver of sovereign immunity or even a form of Memorandum of Agreement.  Thus ends 

the only evidence before the Court, sworn evidence that does not establish approval of an 

Case 4:19-cv-00350-WPJ-CDL   Document 14 Filed in USDC ND/OK on 09/11/19   Page 2 of 9



3 

express waiver by the Business Committee or authorization for the Chief to execute such 

an express waiver. 

Not surprisingly, the Plaintiffs offer no declarations or affidavits suggesting that the 

Minutes or Resolution attached to the Declaration are fraudulent or forgeries or that the 

special meeting of the Nation’s Business Committee did not occur as recorded and did not 

adopt that Resolution. 

Further, Plaintiffs attach no declaration or affidavit of their own or by anyone else 

to their Response.  Instead of offering evidence, Plaintiffs promote an unauthenticated two-

page paper of indeterminate provenance, incomplete on its face, which apparently does not 

reference the Memorandum of Agreement (the “MOA”) attached to both the Plaintiff’s 

Complaint and their Response as Exhibit 1 and on which Plaintiffs sue.  The unverified 

Exhibit 2, attached to the Response, is curious.  The surprise of its lack of authentication is 

surpassed by Exhibit 2’s bearing as a typed numeral the very same resolution number 

handwritten in the Resolution attached to the Nation’s Secretary’s Declaration.  Plaintiffs 

Exhibit 2 references a Business Committee Meeting (although not labelled a Special 

Business Committee Meeting as in the attachments to the Declaration) of the same date 

and with the same vote as the Declaration’s Minutes and Resolution.  Why are there two 

resolutions bearing the same number, date and vote, yet containing different substantive 

content? 

 Plaintiffs offer no minutes adopting the Response’s Exhibit 2.  If a meeting actually 

occurred on January 12, 2012 at which Exhibit 2 was actually adopted (as Exhibit 2 

purports to state), why are there no minutes reflecting the actual approval of the substance 
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of Exhibit 2, which is an express, detailed waiver of sovereign immunity?  Why do 

Plaintiffs fail to provide evidence explaining the absence of such an express waiver in any 

minutes if such a meeting actually occurred?  

Of even greater concern is Exhibit 2’s failure to approve the waiver of sovereign 

immunity contained in the MOA attached as Exhibit 1 to both the Complaint and Response.  

Response Exhibit 1, effective March 8, 2012, almost two months after Response Exhibit 

2, makes clear that it is a MOA with two sellers—The Queens, LLC and Cherokee Queen, 

LLC.  Exhibit 1, ¶13.01 further provides that its sovereign immunity waiver provision is 

for both The Queens, LLC and Cherokee Queen, LLC. Yet, a reading of Exhibit 2 in its 

sixth “whereas clause” references a memorandum of agreement with only one seller—

Queens, LLC.  Further, in ¶2, Exhibit 2 recites a waiver for only the Queens, LLC.2  If 

Exhibit 2 was actually adopted at the recited meeting of the Nation’s Business Committee 

on January 12, 2012, then why does it only reference one seller? 

The suspicious nature of Plaintiffs’ Exhibit 2 is not yet exhausted.  Most troubling 

of all is ¶1 of Exhibit 2.  That paragraph not only recites the contemporaneous existence of 

a form MOA (apparently with only one seller identified—Queens, LLC), but expressly 

claims that the form MOA is attached to Exhibit 2.  Yet, when Exhibit 2 is examined, the 

MOA recited as attached and approved is non-existent.  If that form actually existed at the 

time of the January 12, 2012 meeting and was approved there, then what did the MOA say 

as to the beneficiaries of the waivers and who are the sellers?  Why is the MOA missing?  

                                                 
2 A comparison of ¶2 of Exhibit 2 to ¶13.01 of Exhibit 1 confirms that the language of 
Exhibit 2 differs from the language of Exhibit 1.  
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Why did the Plaintiffs attach an incomplete Exhibit 2 to their Response to this Court and 

then not explain the patent incompleteness? 3    

Finally, if the Defendant waived its sovereign immunity as to both Plaintiffs as 

suggested by the Plaintiffs, then where is the waiver approval and authorization of 

execution for the MOA, Exhibit 1, on which Plaintiffs have sued?  Why haven’t the 

Plaintiffs attached such a resolution or express approval and authorization?  

The existence of these questions, along with the lack of a supporting declaration 

render Exhibit 2 unfit to destroy the Nation’s sovereign immunity.  Surely more is required 

for such a serious judicial action than Exhibit 2.  The Plaintiffs have not carried their 

burden.4  

II. IF PLAINTIFFS BELIEVE THAT THEY FILED A CASE OVER 
WHICH THIS COURT LACKS SUBJECT MATTER 
JURISDICTION, THEN FED.R.CIV.P. 11 REQUIRES PLAINTIFFS 
TO DISMISS THIS ACTION PURSUANT TO FED.R.CIV.P. 41(a).  

 
The second part of Plaintiffs’ Response misuses the role of a response to a motion 

                                                 
3 The question of veracity surrounding Exhibit 2 is furthered by the failure of Plaintiffs to 
provide any declarations of their own and of their then counsel attesting to the existence of 
the unattached MOA, its contents and its delivery to the Defendant at or prior to the time 
of the January 12, 2012 meeting.  Likewise, Plaintiffs offer no declaration as to who drafted 
Exhibit 2, when it was drafted, and how its contents were determined.  
  
4 Plaintiffs’ invocation of Gilmer v. School Dist. No. 26 Noble Cnty, 1913 OK 690, does 
not transform Exhibit 2 into credible evidence.  That early commissioner’s opinion did not 
recognize as probative an unauthenticated “resolution” bearing the same number as a 
resolution whose substantive provisions mirror action recorded in a governmental body’s 
minutes.  Gilmer does note that “it is not permissible to contradict the record made.”  Id. at 
¶2.  Since Exhibit 2 is not authenticated, no parole evidence is included in this record that 
the minutes are inaccurate or that they omit something as significant as an actual waiver of 
sovereign immunity. 

Case 4:19-cv-00350-WPJ-CDL   Document 14 Filed in USDC ND/OK on 09/11/19   Page 5 of 9



6 

to dismiss due to sovereign immunity.  Plaintiffs concede that the Nation’s Motion raises 

a jurisdictional issue based on tribal sovereign immunity and nothing else.5   

Nevertheless, Plaintiffs then ask this Court to do what they are unwilling to do by 

essentially requesting, without a motion, dismissal of their own case.  That unprecedented 

procedural aberration should be rejected out of hand.  If Plaintiffs have filed a case over 

which they are convinced that this Court lacks subject matter jurisdiction, they have 

violated Rule 11.6  In fact, Plaintiffs have judicially admitted as much when they filed this 

action after they told the Oklahoma Court of Civil Appeals regarding such filing that: 

“The COCA’s decision would require the Queens to file a 
federal court action without a good faith basis for invoking 
federal court jurisdiction—a textbook violation of Rule 11.”  
 

See Exhibit A-1 hereto, Plaintiffs’ Petition for a Writ of Certiorari, filed on May 14, 2019, 

p. 9. 

The violation of Rule 11 was in the hands of the Plaintiffs’ counsel.  So is the cure.  

                                                 
5 Response at p.6 [“The SCN has provided no basis to avoid the MOA’s clear and 
unequivocal limited waiver of tribal sovereign immunity.  The SCN’s motion on that basis 
should therefore be denied.”]  Determination of that question, either for or against the 
Nation, ends this motion practice. 

6 Fed.R.Civ.P. 11 (b)(2) provides: 
 

Representations to the Court. By presenting to the court a pleading, written 
motion, or other paper—whether by signing, filing, submitting, or later 
advocating it—an attorney or unrepresented party certifies that to the best of 
the person’s knowledge, information, and belief, formed after an inquiry 
reasonable under the circumstances: 
 

(2) the claims, defense, and other legal contentions are warranted by 
existing law or by a nonfrivolous argument for extending, modifying, 
or reversing existing law or for establishing new law. 
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Fed.R.Civ.P.41 authorizes a plaintiff to dismiss a complaint without defendant’s consent 

or court approval if before an answer or a motion of summary judgment has been filed.  

Here, neither an answer nor a motion for summary judgment have been filed.  Accordingly, 

in light of Plaintiffs’ admission of having committed “a textbook violation of Rule 11,” 

Plaintiffs should take the required action and voluntarily dismiss their action.  

Finally, the question naturally arises as to why Plaintiffs would file an action and 

then ask the Court to dismiss it, rather than dismiss it themselves.  The answer is as obvious 

as it is troubling.  By asking this Court to terminate an action that they should not have 

filed to cure a business problem created by their own contract document, Plaintiffs are 

seeking to use this Court.  The sovereign immunity waiver provision of the MOA on which 

Plaintiffs’ sue, Plaintiffs’ Exhibit 1, ¶ 13.01, requires a condition precedent before a state 

court can exercise subject matter jurisdiction.  Specifically, Plaintiffs agreed that before 

such a waiver could operate to give rise to state court jurisdiction, Plaintiffs would have to 

obtain a determination from a federal court that the federal court has no jurisdiction.  When 

Plaintiffs, who were advised by counsel, agreed to this condition precedent, they had to 

know (1) the general law on tribal citizenship for diversity (predating the MOA) which 

they cite at length in their Response, (2) the requirements of Rule 11, and (3) their now 

publicly admitted legal inability without violating Rule 11 to properly initiate a federal 

court action for the sole purpose of obtaining a federal court determination that it has no 

jurisdiction.  Nevertheless, Plaintiffs agreed to a condition to state court jurisdiction with 

which they surely knew that they could not comply.  Plaintiffs made the MOA.  It is not 

the office of this Court to issue an advisory opinion to save Plaintiffs from themselves. 
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Accordingly, this motion practice should end with the resolution of the sovereign 

immunity issue.  If Plaintiffs believe this Court otherwise has jurisdiction and Defendant’s 

Motion is denied, then Plaintiffs should prosecute their action.  If on the other hand, 

Plaintiffs believe that they have filed an action over which this Court lacks subject matter 

jurisdiction, as they apparently do, they should do their duty and dismiss pursuant to Rule 

41(a) now.  Plaintiffs’ self-created problem is not one for this Court to cure.  In any event, 

sovereign immunity deprives this Court of subject matter jurisdiction.  Dismissal on that 

ground, the only one advanced by the Motion, remains appropriate.    

 
 
      Respectfully submitted,  

 
s/ Graydon D. Luthey, Jr.   
Graydon D. Luthey, Jr., OBA No. 5568 
GABLEGOTWALS 
1100 ONEOK Plaza 
100 W. Fifth Street 
Tulsa, OK  74103-4217 
(918) 595-4800 
(918) 595-4990 (fax) 
dluthey@gablelaw.com 
 
Attorney for Defendant 
Seneca-Cayuga Nation 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 11, 2019, I electronically transmitted the 
foregoing document to the Clerk of Court using the ECF System for filing and transmittal 
of a Notice of Electronic Filing to the following ECF registrants: 

Daniel E. Gomez 
dgomez@cwlaw.com 
 

 

s/ Graydon D. Luthey, Jr.   
Graydon D. Luthey, Jr.  
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