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RESPONDENT’S ANSWERING BRIEF 
_______________ 

STATEMENT OF THE CASE

The state accepts defendants’ statement of the case, except for the 

question presented and the statement of facts, which is supplemented in the 

argument below. 

Question Presented 

Does the record support the trial court’s finding that the state’s regulation 

of the use of gillnets for subsistence fishing was necessary for the conservation 

of spring Chinook salmon? 

Summary of Argument 

Yes, the record supports the trial court’s finding.  Defendants, members 

of the Nez Perce Tribe, were cited for fishing with gillnets in violation of 

OAR 635-041-0025.  Although defendants are authorized to fish for subsistence 

purposes year-round in a large stretch the of Columbia River, the state may 

regulate the manner of fishing by tribal members when necessary for 

conservation.  OAR 635-041-0025 does so by limiting the use of gillnets by 

treaty subsistence fishers.  Gillnets are a type of commercial fishing gear and 

such nets are allowed only during the commercial fishing season or under a 

tribal permit for ceremonial fishing.  Even in a commercial or ceremonial 

season, gillnets are not permitted where defendants were fishing, near the fish 

ladder at The Dalles Dam. 
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Oregon’s regulations are consistent with the United States v. Oregon

Management Agreement joined by state, the Nez Perce, and other tribes, which 

allocates the harvest of fish in the Columbia River and is intended to ensure the 

continued harvest of species that are protected by the federal Endangered 

Species Act (ESA).  The agreement is dependent upon the underlying 

distinction between impacts associated with different fishing gears used for 

subsistence and commercial fishing, a distinction that disappears if subsistence 

fishers can use gillnets. 

As shown by expert testimony presented by the state, the limitations on 

the use of gillnets for subsistence fishing were necessary for the conservation of 

spring Chinook salmon and other salmonid species that are listed as threatened 

or endangered under the ESA.  The state’s evidence showed that gillnets are 

capable of catching a large number of fish very quickly.  Broad usage of gillnets 

would harm listed species and threaten their recovery, and gillnet usage is 

particularly harmful where defendants were fishing.  For those reasons, gillnets 

are allowed during limited commercial or ceremonial fishing seasons, and never 

in the area where defendants were fishing.  Because the evidence supports the 

trial court’s conclusions, this court should affirm. 

Defendants assert that the state’s evidence was insufficient to prove 

conservation necessity.  Their main argument is that the state did not prove that 

the treaty tribes—which includes three other tribes in addition to the Nez 
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Perce—had exceeded the harvest allotment set by the Management Agreement 

and thus could not show that the gillnet prohibition was a necessary 

conservation measure.  That argument misunderstands the harvest allotment.  

The harvest allotment for each species is determined on a run-by-run basis 

according to the process set out in the Management Agreement.  Staying within 

the allotment is certainly necessary to conservation, but the allotment number 

itself is not the only consideration.  The Management Agreement recognizes the 

need to manage the harvests—including the timing, locations, and types of 

gear—so that the parties stay within the allotment and thereby protect the 

species of fish listed under the ESA.  The state’s limitation on gillnets is a 

necessary management tool to achieve that goal. 

ANSWER TO FIRST ASSIGNMENT OF ERROR 

The trial court correctly ruled that the state’s regulation of gillnets for 

subsistence fishing could be applied to defendants. 

ANSWER TO SECOND AND THIRD ASSIGNMENTS OF ERROR 

The trial court correctly denied defendants motions for judgment of 

acquittal. 

ANSWER TO FOURTH AND FIFTH ASSIGNMENTS OF ERROR 

The trial court correctly entered convictions against defendants. 
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Combined Preservation of Error 

Defendants preserved their argument that the state failed to prove that the 

limitation on the use of gillnets for subsistence fishing was a necessary 

conservation measure under federal law. 

Combined Standard of Review 

Defendants correctly state the standard of review. 

COMBINED ARGUMENT 

Defendants are members of the Nez Perce Tribe.  Under Article 3 of the 

Treaty with the Nez Perces, June 11, 1855, 12 Stat 957, the tribe secured “the 

right of taking fish at all usual and accustomed places in common with the 

citizens of the Territory.”  The scope of that treaty right as it applies to the 

Columbia River has been construed in a long-running series of federal cases.  

See Sohappy v. Smith, 302 F Supp 899 (D Or 1969) (Sohappy I); United States 

v. Oregon, 913 F2d 576, 579 (9th Cir 1990) (outlining case history).  Currently, 

the Columbia River fisheries are managed by an agreement between the Nez 

Perce and other treaty tribes, Oregon, Washington, Idaho, and the United States, 

which was entered as a court order in United States v. Oregon, 68-CV-513-MO 

(D Or). 

In May of 2019, defendants violated OAR 635-041-0025 by fishing for 

spring Chinook salmon with gillnets, a type of fishing gear allowed only during 

the commercial fishing season or subject to a tribal permit for ceremonial 
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fishing.  Each defendant was charged with one count of unlawfully taking a 

food fish under ORS 509.006.  In a motion to dismiss, defendants asserted that 

the state could not enforce its regulation against them unless the state proved 

that the regulation was necessary for conservation under the test set out in 

Puyallup Tribe v. Dept. of Game, 391 US 392, 398, 88 S Ct 1725, 20 L Ed 2d 

689 (1968), and the United States v. Oregon line of cases.  At a pretrial hearing, 

the state presented expert testimony to explain why the regulation of gillnets 

meets the conservation necessity standard, and the trial court found that the 

regulation was necessary to conserve spring Chinook salmon and was the least 

restrictive way of doing so. 

The issue on appeal is whether the record shows that OAR 635-041-0025 

is a necessary conservation measure.  Because the record supports the trial 

court’s conclusion that the limitations on gillnets imposed by OAR 635-041-

0025 are necessary for the conservation of spring Chinook salmon, this court 

should affirm. 

A.  Legal and Factual Background 

1. The Columbia River fisheries are managed pursuant to the 
United States v. Oregon Management Agreement. 

The management of the Columbia River is remarkably complex. That 

complexity arises from many sources:  the geography; the overlapping political 

jurisdictions; the federal dam system; the importance of the river for fishing, 

transportation, and power generation; the overlapping management of natural 
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resources by the states, the tribes, and the federal government.  The 

management of anadromous fish, which travel the length of the river, is 

particularly difficult.  The states of Oregon, Washington, and Idaho, the federal 

government, and the tribes have litigated how to properly manage the fish in the 

Columbia River for decades. 

The Ninth Circuit recently summarized the physical setting and 

overlapping regulatory concerns on the river: 

The Columbia River is the fourth largest river on the North 
American continent. It flows for more than 1,200 miles from the 
Canadian Rockies to the Pacific Ocean, and it drains an area of 
approximately 258,000 square miles, including territory in seven 
states and one Canadian province. The Snake River is the largest 
tributary of the Columbia River. It flows for more than 1,000 miles 
from Yellowstone National Park until it meets the Columbia River 
in Washington, and it drains an area of approximately 108,000 
square miles, including territory in six states. 

Every year, salmon and steelhead (collectively, 
“salmonids”) travel up and down the Columbia and Snake Rivers, 
hatching in fresh water, migrating downstream to the Pacific 
Ocean on their way to adulthood, and later returning upstream to 
spawn and die. The wild salmonid population has decreased 
significantly in recent years. Today, there are thirteen species or 
populations of Columbia River or Snake River salmonids that are 
listed as either endangered or threatened under the [Endangered 
Species Act]. 

Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 886 F3d 803, 812 (9th Cir 

2018).  There are eight dams on the Columbia River and Snake River, which 

pose a significant barrier for migrating salmonids; those dams are managed by 
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federal agencies.  Id.  The states bordering the river have regulatory authority 

over water rights and fish.  Id.  Multiple tribes have treaty rights to fish.  Id.

Since the late 1960s, fishing on much of the Columbia River has been 

governed by the federal district court case, United States v. Oregon, 68-CV-

513-MO (D Or).  See Sohappy I, 302 F Supp 899 (D Or 1969) (consolidated 

with United States v. Oregon).  As the Ninth Circuit has explained: 

Ordinarily, regulation of these fisheries would be a local matter, 
determined by state law. However, in 1968, the Supreme Court 
held that Indian tribes with treaty rights to fish may not be limited 
by state regulations that infringe on those rights. * * * Shortly 
thereafter, suits were filed in the federal district courts of Oregon 
and Washington to enforce this standard against the states. 

* * * * * 

United States v. Oregon became the forum for allocating the 
harvest of fish that enter the Columbia River System. * * * The 
parties to the suit are the states of Washington, Oregon, and Idaho, 
four Columbia River treaty tribes ([Yakama], Nez Perce, Umatilla 
and Warm Springs), the Shoshone-Bannock tribes and the Colville 
tribe. The fishery is directly regulated by the states of Washington 
and Oregon under the 1918 Columbia River Compact. * * * 

United States v. Oregon, 913 F2d 576, 579 (9th Cir 1990) (citations omitted).  

Under United States v. Oregon, the Columbia River treaty tribes are entitled to 

50 percent of the allowable harvest.  Sohappy v. Smith, 529 F2d 570, 572 (9th 

Cir 1976) (Sohappy II). As discussed in more detail below, the state may 

regulate fishing by the treaty tribes when necessary for conservation.  Id. 
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Currently, the Columbia River fisheries are managed consistently with 

the 2018-2027 United States v. Oregon Management Agreement negotiated by 

the parties, including both the Nez Perce Tribe and the State of Oregon, and 

approved by the federal district court.  (TCF 74–193).  The agreement 

establishes a framework for managing the treaty and non-treaty fisheries on the 

Columbia River and allocates the harvest of particular runs of fish based on the 

size of the run each year.  The Management Agreement explains: 

The purpose of this Management Agreement is to provide a 
framework within which the Parties may exercise their sovereign 
powers in a coordinated and systematic manner to protect, rebuild, 
and enhance upper Columbia River fish runs while providing 
harvests for both treaty Indian and non-treaty fisheries. 

* * * 

As a means to accomplish this purpose, the Parties intend to 
use (as herein specified) habitat protection authorities, 
enhancement efforts, and artificial production techniques, as well 
as harvest management, to ensure that Columbia River fish runs 
continue to provide a broad range of benefits in perpetuity. 

(TCF 79). 

The Management Agreement sets out a process for determining the 

allowable harvest of each run of a listed species, based on data gathered and 

analyzed for that run.  For example, the allowable harvest of upriver spring 

Chinook salmon is calculated as a percentage of the total run size for the year; 

the percentage varies based on the size of the run, with the amount of take 

increasing as the run gets larger.  (TCF 102–06, 161). 
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The Management Agreement—as well as state regulations and Nez Perce 

tribal regulations—recognize three categories of treaty fisheries:  subsistence, 

commercial, and ceremonial.  Subsistence fishing is the harvest of fish for the 

personal use of a tribal member or for trade with tribal members.  (See TCF 

147).  Under the Management Agreement, “[t]ribal harvest in mainstem treaty 

fisheries with subsistence gear shall be consistent with any harvest guidelines 

identified herein. Mainstem treaty subsistence fisheries shall be open on a year-

round basis and shall not be restricted by the States or the United States, except 

for conservation purposes.” (TCF 101).  The Management Agreement defines 

“subsistence gear, as applied to treaty Indians, means: Dipnet or bagnet, spear, 

gaff, club, fouling hook, hook and line or other methods as determined by the 

management entities.”  (TCF 147).  As discussed below, Oregon’s regulations 

are consistent with that definition.  See OAR 635-041-0025. 

Commercial fishing involves the harvest of fish for sale to non-tribal 

members.  (See TCF 142).  Commercial fishing seasons, generally of a few 

days’ duration, are set by Oregon and Washington under the authority of the 

Columbia River Compact in consultation with the tribes.1  Commercial fishing 

is often permitted with gillnets or other gear that is not allowed for subsistence 

1 The compact is set out at ORS 507.010 to 507.030.  Congress 
authorized the compact in 1918.  PL No 65-123, 40 Stat 515 (1918). 
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fishing.  For example, in 2019, there was a treaty commercial fishery in Zone 

6—the treaty fishery—from June 24–26 and July 1–3, that permitted fishing 

with gillnets.  (App2 1–3). 

Ceremonial fishing is the taking of fish “pursuant to tribal authorization 

for religious or other traditional Indian cultural purposes of the tribes and which 

may not be sold, bartered or offered for sale.”  (TCF 141).  The tribes set 

ceremonial fishing seasons, with notice to the state, and prescribe the 

permissible gear.  OAR 635-041-0025(4); OAR 635-041-0040.  For example, in 

2019, the Nez Perce noticed a ceremonial fishery permit for a “gillnet season” 

for Chinook salmon from June 19 to June 22.  (App 4). 

Because Columbia River salmonids are listed under the federal 

Endangered Species Act (ESA), 16 USC sections 1531 to 1544, the 

Management Agreement must comply with that statute and must be approved 

by relevant federal agencies.  (TCF 81).  In general, section 9 of the ESA 

prohibits any person from “taking” a listed species, which includes actions that 

“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect” the 

2 For the court’s convenience, the state has appended notices from 
Oregon setting commercial fishing seasons in 2019, as well as the Nez Perce 
notice permitting a ceremonial fishery with gillnets in 2019. The state cited 
these documents in its response in the trial court.  (TCF 60). These documents 
are also subject to judicial notice under OEC 202(2) as official actions of a state 
agency or tribal government.   
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species.  16 USC § 1538(1); 16 USC § 1532(19).  Section 7 of the ESA also 

prohibits federal agencies from taking action or authorizing action that would 

“jeopardize the continued existence of any endangered species or threatened 

species.” 16 USC § 1536(a)(2).  Under 50 CFR 402.02, “to jeopardize the 

continued existence of” a listed species means “to engage in an action that 

would be expected, directly or indirectly, to reduce appreciably the likelihood 

of both the survival and recovery of a listed species in the wild by reducing the 

reproduction, numbers, or distribution of that species.” 

To comply with section 7 of the ESA, the federal action agency must 

consult with one of the federal agencies tasked with implementing the ESA, 

here the National Marine Fisheries Service (NMFS).  NMFS then prepares an 

assessment of the federal action, called a biological opinion (BiOp).  See 

16 USC § 1536(b)(3)(A).  If the BiOp concludes that the federal action is not 

likely to jeopardize the continued existence of the listed species and that 

incidental taking of listed species will not do so either, then the consulting 

agency can issue an “incidental take statement.”  16 USC § 1536(b)(4).  An 

incidental take statement exempts the agency action from the prohibition on 

takings found in section 9 of the ESA.  Nat’l Wildlife Fed’n, 886 F3d at 813. 
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In 2018, NFMS issued a biological opinion concluding that the 

Management Agreement’s effects would not jeopardize the listed species.3 In 

the biological opinion, NMFS issued an incidental take statement based on the 

harvest framework set out in the Management Agreement.4  Staying within the 

bounds of the agreement permits harvest of the listed salmonid species without 

violating the ESA’s take prohibition. 

2. Oregon’s regulates the treaty fishery consistent with the 
Management Agreement. 

Consistently with the United States v. Oregon framework, the Oregon 

Department of Fish and Wildlife (ODFW) promulgates regulations for the 

treaty fishery by members of the Nez Perce, Umatilla, Warm Springs, and 

Yakama tribes in Zone 6 of the Columbia River.  OAR 635-041-0005(1). 

The regulations place few restrictions on subsistence fishing by tribal 

members.  OAR 635-041-0010(5) defines “Subsistence fishing” as “taking fish 

3 The state explained in its closing argument that the Management 
Agreement is authorized by an incidental take statement.  (Tr 128).  The state 
did not submit the BiOp containing the incidental take statement at the hearing.  
(Tr 131–33).  Pursuant to OEC 202(2), the state asks this court to take judicial 
notice of the agency decision to issue the BiOp and incidental take statement.  
McGee Plumbing, Inc. v. Building Codes Div., 221 Or App 123, 131, 188 P3d 
420 (2008) (“An agency decision is an official act within the scope of 
[OEC 202(2)].”).  The biological opinion (BiOp) for the U.S. v. Oregon 
Management Agreement is available at https://media.fisheries.noaa.gov/dam-
migration/s7-_usvoregon_2018-2027_mgmagmnt__final_signed.pdf (last 
visited November 3, 2021).   

4 BiOp at 380–95.   



13

for Indians’ personal use, including the sale or exchange with other treaty 

Indians, but not sale or trade with non-Indians.”  Subsistence fishing is 

permitted year-round above Bonneville Dam, subject to “the closed area 

restrictions specified in OAR 635-041-0020, and to the gear restrictions 

specified in OAR 635-041-0025[.]”  OAR 635-041-0015. 

OAR 635-041-0020 restricts subsistence fishing in certain areas, 

generally those very close to dams.  In this case, the area where defendants 

were fishing was open to substance fishing.  As to the permissible gear, 

OAR 635-041-0025(1) provides that fish may be taken for subsistence purposes 

“by dip net or bag net of a mesh size not exceeding five inches attached to a 

hoop 26 feet or less in circumference, or by spear, gaff, club, or fouling-hook.”  

That definition parallels the definition of “subsistence gear” in the Management 

Agreement.  OAR 635-041-0025(3) then provides that is “unlawful to use gill 

nets” for subsistence fishing “except during the times and in the areas where 

such gear is authorized for commercial fishing.” 

As noted above, commercial fishing is subject to limitations on timing, 

gear, location, and usage of the catch. See OAR 635-041-005(4) (“The taking of 

fish from the Columbia River or its tributaries above Bonneville Dam for 

commercial purposes is prohibited except by the persons, during the times, with 

the fishing gear, and in the areas specified in OAR 635-041-0005 through 635-

041-0085.”).  Notwithstanding the general restriction on the use of gillnets, they 
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may be used for a “treaty subsistence season” for salmon “provided rules for 

ceremonial fishing and notice requirement (OAR 635-041-0040) are followed.”  

OAR 635-041-0025(4). 

In sum, OAR 635-041-0025 permits subsistence fishing year-round, 

subject to limited restrictions on location and gear.  Although one of the gear 

limitations is the use of gillnets, those nets can be used for commercial fishing 

or for ceremonial fishing when authorized by the states or the tribes. 

3.  The state put on evidence that defendants violated OAR 635-
041-0025(3) and that the regulation was necessary for 
conservation. 

At the hearing on defendants’ motion to dismiss,5 the state stipulated that 

defendants were members of the Nez Perce Tribe and that were fishing at a 

usual and accustomed place, so the treaty right applied.  (Tr 12).  The state 

called Senior Trooper Craig Gunderson from the Oregon State Police Fish and 

Wildlife Division to describe the area where defendants were fishing and the 

conduct that resulted in the citations.  Gunderson testified that defendants were 

fishing with gillnets in Zone 6, just downstream of The Dalles Dam.  (Tr 39, 42, 

44).  Gunderson explained that subsistence fishing was allowed in that area but 

that gillnets were not permitted under the Oregon Administrative Rules.  (Tr 44) 

5 The state agrees with defendants that this court need not decide 
whether “defendants’ fishing rights under the Nez Perce Treaty presented an 
issue of subject matter jurisdiction, personal jurisdiction, or simply a legal 
defense to prosecution.”  (App Br 11 n 6).   
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Gillnets work by ensnaring fish by the gills.  The nets are suspended by 

floats at the top and extended through the water via weights at the bottom.  (Tr 

44, 46).  Defendant McCormack’s net was 32 feet long and 11 feet deep.  (Tr 

61).  Defendant Senter’s net was 42.5 feet long and 17.5 feet deep.  (Tr 61).  

When Gunderson had defendants pull in their nets McCormack’s net was empty 

but Senter’s contained nine Chinook salmon.  (Tr 49).  Senter told Gunderson 

that they had been fishing with hoop nets—which are permissible subsistence 

gear—earlier in the week but had little success.  (Tr 63). 

To explain why the prohibition on gillnets was a reasonable and 

necessary conservation measure, the state called Tucker Jones, the Ocean 

Salmon and Columbia River Program Manager for ODFW.  (Tr 77).  Jones has 

a master’s degree in fisheries and aquatic sciences. (Tr 78).  At the time of the 

hearing, he had worked for ODFW for 15 years and been the Columbia River 

Program Manager for five years.  (Tr 77).  As part of his job duties, Jones was 

familiar with the treaty Indian fisheries on the Columbia River and the ODFW 

regulations that govern subsistence fishing.  (Tr 79). 

Jones explained that gillnets are allowed for commercial fishing by the 

treaty tribes in Zone 6; the tribes and the states adopt rules to set the 

commercial fishing season.  (Tr 80).  Gillnets are not allowed for subsistence 

fishing, which occurs year-round.  (Tr 81). The specific area where defendants 

were fishing is always open for subsistence fishing.  That area is not open to 
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commercial fishing, and gillnets are not allowed.  (Tr 82–83).  Jones explained 

that fish congregate in that area while making their way to the fish ladder, 

which allows the fish to circumvent the dam and continue their upriver 

migration.  (Tr 83).  Compared to subsistence fishing gear, gillnets “have the 

capacity to catch a tremendous amount of fish in a short amount of time[.]” (Tr 

83). 

Jones explained that prohibiting gillnets at that location was a necessary 

regulation to conserve threatened and endangered species protected by the ESA.  

(Tr 85).  Within the Columbia River basin there are 13 listed stocks; 11 or 12 of 

those stocks could be encountered in the area where defendants were fishing.  

(Tr 86).  All of the listed species are anadromous fish that migrate upstream via 

the fish ladder to spawn.  (Tr 86).  Because gillnets are so effective, Jones 

testified that such nets could have a negative impact on the threatened and 

endangered species in a short period of time.  (Tr 86–87).  Subsistence fishing 

gear is less impactful.  Jones testified that sport fishing by non-tribal members 

is not permitted in that area at all.  (Tr 88–89). 

At the time defendants were fishing, the spring Chinook were running.  

(Tr 103).  On cross-examination, Jones testified that tribal harvest of spring 

Chinook in 2019 stayed within the allotment set out in the United States v. 

Oregon Management Agreement.  (Tr 103).  Jones explained the harvest—by 

both treaty and non-treaty fishers—”must stay within a certain level so that they 
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do not impede recovery”  of the listed species.  (Tr 105).  Defense counsel then 

asked Jones if he was “aware of a specific time where the treaty harvest was so 

much that it endangered a fish run”: 

[Jones]:  I think there’s a bit of confusion on your part, right. 
It’s not that they are endangering; it’s that they must be managed 
within constraints so that they do not impede recovery. 

[Defense counsel]:  So are you aware of the specific time 
where the treaty harvest was to such an extent that it impeded 
recovery? 

[Jones]:  Those—yes, those limits are set so that they don’t. 
If they’ve exceeded in the past, then they may have. 

(Tr 105). 

On redirect, Jones explained that ODFW’s goal is “to recover all of the 

listed stock” and to manage the treaty fishery in Zone 6 to comply with the 

federal Endangered Species Act.  (Tr 108).  Jones testified that the regulation of 

gillnets for the treaty fishery in Zone 6 was necessary to “prohibit impeding 

recovery of those fish stocks.”  (Tr 108).  Jones then reiterated that gillnets can 

“intercept a tremendous amount of fish in a short amount of time. Those 

regulations are in place so that those gears are not put into areas where they 

could cause that sort of harm.”  (Tr 108). 
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The trial court found, by a preponderance of the evidence,6 that the 

prohibition on the use of gillnets for subsistence fishing under OAR 635-041-

0025 was a necessary conservation measure.  (Tr 144).  The court emphasized 

that the evidence showed the need to prohibit gillnets at the location where 

defendants were fishing based on how effective gillnets were and specifically 

noted that prohibiting gillnets will help keep the species from being 

“imperiled.”  (Tr 145).  The court found that the prohibition was the “least 

restrictive means,” noting that treaty fishers could fish at that location year-

round, so long as they used subsistence gear.  (Tr 145).  The court also rejected 

defendants’ argument that state could not prove conservation necessity so long 

as the tribes stayed within the harvest allocation set by the United States v. 

Oregon Management Agreement, opining that the use of gillnets would permit 

the tribes to meet the allotment too easily. 

Based on Jones’ testimony, the court also made specific findings that the 

regulation at issue—OAR 635-041-0025—was “required to prevent a 

demonstrable harm to actual conservation” and that the regulation was 

“essential” to the perpetuation of spring Chinook salmon.  (Tr 146). 

6 Below, defendants argued that the burden of proof was beyond a 
reasonable doubt.  (Tr 122–24).  The trial court rejected that argument and 
defendants do not assign error to that ruling on appeal.   
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B. The trial court correctly concluded that OAR 635-041-0025 met the 
test for conservation necessity. 

In State v. Jim, 81 Or App 177, 181, 725 P2d 365 (1986), rev den, 302 Or 

571 (1987), this court summarized what the state must show to apply its 

regulations to tribal members fishing at usual and accustomed places:  “(1) the 

regulation is a reasonable and necessary conservation measure; (2) the 

application of the specific regulation to treaty fishers is necessary in the interest 

of conservation, and (3) the regulation does not discriminate against treaty 

fishers.”  That test derives from two Supreme Cases, Puyallup, 391 US at 398,

and Antoine v. Washington, 420 US 194, 207, 95 S Ct 944, 43 L Ed 2d 129 

(1975).  As explained in Puyallup, the state regulation can extend “to manner of 

fishing, the size of the take, the restriction of commercial fishing, and the like” 

when necessary for conservation.  391 US at 398. 

In the context of salmon harvest in the Columbia River, the federal courts 

have held that state regulation of the treaty right must be “the least restrictive 

which can be imposed consistent with assuring the necessary escapement of fish 

for conservation purposes.”  United States v. Oregon, 769 F2d 1410, 1416 (9th 

Cir 1985) (quoting Sohappy I, 302 F Supp at 907–08).  Conservation purposes 

are not limited to actions that prevent a species from becoming extinct; the state 

may regulate to preserve a “reasonable margin of safety” even when extinction 
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of a species is not imminent.  United States v. Oregon, 718 F2d 299, 305 (9th 

Cir 1983). 

1. Jones’ testimony, considered in context of the Management 
Agreement, supports the trial court’s finding that the 
regulation of gillnets was necessary for the conservation of 
spring Chinook. 

Defendants argue that the state failed to prove that its limitation on the 

use of gillnets for subsistence fishing was necessary for conservation, asserting 

that the state’s evidence incorrectly focused on the need to limit gillnets near 

fish ladders and did not prove that the more general limitation on gillnets was 

necessary. 7  (App Br 29).  Defendants are incorrect, both in how they articulate 

the legal issue and what the evidence shows. 

The location where defendants exercised their treaty right to fish is a 

relevant consideration for whether the state met the conservation necessity 

standard.  The right secured by the Nez Perce treaty is the right to fish at “all 

usual and accustomed places,” in this case near the fish ladder at The Dalles 

Dam.  Thus, what the state needed to prove was that its regulation of the treaty 

right to fish at that location was necessary for conservation purposes.  In 

asserting that the state’s evidence related to that location is essentially 

irrelevant, defendants disregard that the treaty right is placed based.  At the 

7 Defendants do not assert that the state’s regulations discriminate 
against treaty fishers.   
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pretrial hearing, the state’s evidence proved both that the general limitation on 

gillnets was necessary and that prohibiting the use of gillnets at the location 

where defendants exercised their treaty right was necessary. 

Beginning with the general limitation on the use of gillnets for 

subsistence fishing, the trial court concluded that OAR 635-041-0025 was 

“required to prevent a demonstrable harm to actual conservation” and that the 

regulation was “essential” to preserving spring Chinook salmon.  (Tr 146).  The 

expert testimony from Jones, coupled with the surrounding context of the 

United States v. Oregon Management Agreement, supports the trial court’s 

conclusion.  As Jones explained, gillnets are very effective fishing gear.  They 

are capable of ensnaring a large number of fish in a very short period of time 

and thus have the potential to impede the recovery the listed species, including 

spring Chinook.  (Tr 86–87, 103, 108). 

For that reason, gillnets are authorized under Oregon regulations and 

under the Nez Perce regulations8 for short fishing seasons for commercial or 

ceremonial purposes.  (See App 1–4).  Although the Management Agreement 

does not exclude gillnets from the definition of subsistence gear like OAR 635-

041-0025, the agreement limits other “methods” of subsistence fishing to those 

8 As defendants note, the Nez Perce code does not expressly prohibit 
gillnets for subsistence fishing.  (App Br 28 n 13).  But neither does it authorize 
their use.   
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“determined by the management entities.”  (TCF 147).  The Nez Perce Tribe 

had not “determined” that gillnets were a permissible subsistence method nor 

was there any affirmative authorization from any state or tribal management 

entity for defendants to subsistence fish with gillnets. 

Under the Management Agreement, the decisions by the states and tribes 

to open a particular fishery—like a commercial or ceremonial season with 

gillnet—are made in real-time, based on an assessment of the individual runs 

and in coordination with the other parties.  (See, e.g., TCF 86, 101–02; TCF 

102–06 (describing coordination between the parties for management actions 

related to spring Chinook)).  That kind of careful calibration of the harvest is 

necessary to ensure that the take of threatened and endangered species stays 

within the limits set by the federal agencies under the ESA.  As noted, the 

harvest allocation schedules and management activities described in the 

Management Agreement form the basis of the biological opinion and incidental 

take statement issued by NMFS, which permit the harvest of listed species to 

occur without violating the ESA. 

In the Management Agreement, the parties agreed that subsistence 

fishing will be open year-round. (TCF 101).  Subsistence fishing does not have 

the same impacts as commercial fishing.  But if commercial fishing methods 

like gillnets were allowed year-round and could be deployed for subsistence 

purposes by any member of the treaty tribes—not just the Nez Perce—there 
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would be added impacts to the listed species, beyond what was contemplated by 

the Management Agreement and the associated incidental take statement. 

As Jones testified, the harvest limitations in the Management Agreement 

are intended to ensure that harvest does not impede recovery of listed species, 

including spring Chinook, and thereby violate the ESA; the regulation of 

gillnetting in Zone 6 is necessary to meeting that goal.  (Tr 105, 108).  Based on 

that expert testimony, considered in the context of the Management Agreement, 

the trial court correctly determined that OAR 635-041-0025(3) was necessary 

for conservation of spring Chinook. 

The record also supports the trial court’s finding that it was necessary to 

prohibit gillnets at the specific location where defendants fished.  Jones 

explained that gillnets were particularly effective where fish congregate, as they 

must do when approaching the fish ladder to bypass The Dalles Dam.  (Tr 83, 

85, 86–87).  Permitting gillnets at that location would increase the risk of 

depleting the stocks of the listed fish species that must pass through that area 

when migrating.  (Tr 86–87).  The facts related to these defendants drive the 

point home.  Defendants had little success with the allowed subsistence gear but 

quickly caught nine Chinook salmon when using gillnets.  (Tr 49, 63). 

In sum, the record shows that OAR 635-041-0025(3) is a necessary 

conservation measure, both in general and as applied to the specific location 

where defendants fished. 
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2. The trial court correctly found that OAR 635-041-0025 is the 
least restrictive regulation of the treaty right consistent with 
conserving the species. 

In light of the harms to the listed salmonid species, and spring Chinook in 

particular, if gillnets could be used for subsistence fishing, the trial court 

correctly found that the OAR 635-041-0025(3) was the least restrictive 

regulation of the treaty right consistent with conserving those species. 

The limitation on gillnets in OAR 635-041-0025 imposes minimal 

restrictions on the treaty right to fish.  Zone 6 of the Columbia River is open to 

subsistence fishing year-round, day or night, with very few geographical 

limitations.  Although gillnets are generally prohibited for subsistence fishing, 

treaty fishers may still use gillnets during the commercial seasons and 

ceremonial seasons.  In contrast to the minimal regulation of treaty fishers, non-

treaty fishers have little access to Zone 6; there is no commercial season for 

non-treaty fishers and recreational fishing is limited to short seasons with 

restricted gear.  See OAR 635-042-005(11); OAR 635-023-0080.  For treaty 

fishers, Oregon’s regulations are fundamentally permissive, not prohibitory, in 

keeping with tribes’ reserved right to fish at all usual and accustomed places. 

The narrow prohibition on gillnets in OAR 636-041-0025(3) precisely 

matches the harms identified in Jones’ testimony, discussed above.  Because the 

harm to listed species follows from widespread use that specific type of gear, 

limiting that gear to commercial and ceremonial seasons while prohibiting its 
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general use is the least restrictive means of conserving the species in light of the 

identified harm.  As the trial court concluded, defendants could exercise their 

treaty right to fish year-round at the location where they were cited, but using 

gillnets would be “extremely deadly” to the fish that must congregate and pass 

through that location.  (Tr 144).  The trial court did not err in concluding that 

the regulation was the least restrictive consistent with conserving the species. 

Defendants fault the state for not putting on evidence that “the 

conservation goal served by the gillnet prohibition could not be accomplished 

by applying further regulation to non-treaty fishers.”  (App Br 28).  That 

assertion misunderstands how non-treaty fishers are currently regulated.  Non-

treaty fishers are extensively regulated in Zone 6.  As explained above, 

commercial fishing by non-treaty fishers is not allowed in Zone 6 and sport 

fishing is limited.  As explained in Jones’ testimony, the need to restrict gillnets 

follows from how effective they are and how quickly they can harm listed 

species.  Further regulation of non-treaty fishers, who cannot use gillnets any 

way, could not achieve the conservation purpose served by the gillnet 

restriction on subsistence fishing. 

3. Defendants’ arguments improperly focus on the harvest 
allocation in the Management Agreement. 

Defendants are incorrect that the state needed to prove that the tribes had 

exceeded the harvest allotment in order to prove conservation necessity.  As 
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explained in Jones’ testimony, the harvest allotments set in the Management 

Agreement help ensure compliance with the ESA.  If the tribes had exceeded 

the allotment, that would be powerful evidence that recovery of listed species 

may be impeded.  But the fact that the tribes have stayed within the agreed-

upon allotment does not suggest that existing state regulation is unnecessary.  

The Management Agreement itself expressly acknowledges the need for 

“harvest management” as means to accomplish “protect, rebuild, and enhance 

upper Columbia River fish runs while providing harvests for both treaty Indian 

and non-treaty fisheries.”  (TCF 79).  The parties to the agreement, including 

the Nez Perce, did not view the harvest allocation numbers as independent from 

their regulation of the fisheries. 

Defendants cite United States v. Washington, 520 F2d 676, 683 (9th Cir 

1975), to support their allocation argument.  The portion of Washington that 

defendants cite, however, is a description of the district court decree, which 

established that the tribes in that case have a treaty right to 50 percent of the 

harvestable fish as their equitable share.  Under the terms of that decree, 

Washington could not regulate the amount of take by those tribes so “unless 

necessary to limit them” to that allocation.  Id.  The purpose of that limitation 

was to give the treaty tribes “the opportunity to take up to 50 percent of the 

available harvest at their traditional grounds.”  Id.  The opinion goes on to 

discuss state regulation of the time and manner of fishing, and states that the 
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Puyallup test for conservation necessity applies to such regulations.  Id. at 686–

87.  Washington, thus, does not support the proposition that state regulation of 

the manner of fishing is impermissible under the United States v. Oregon

Management Agreement unless the tribes have exceeded the harvest schedule.  

The harvest schedule is intended to ensure that the tribes receive their fair share 

of fish; it does not set the threshold for proving conservation necessity. 

Defendants’ argument is also incorrect because it reduces the Puyallup

test to the single factor of the size of the take.  But Puyallup itself explains that 

“the manner of fishing, the size of the take, the restriction of commercial 

fishing, and the like may be regulated by the State in the interest of 

conservation.”  391 US at 398. 

Next, defendants assert that the state failed to put on evidence that Nez 

Perce regulations were “insufficient to keep tribal members within the harvest 

allotment.”  (App Br 27).  The reliance on the harvest allotment is incorrect for 

the reasons just discussed.  In any event, the record supports an inference that 

Nez Perce regulation was insufficient, to the extent that the Nez Perce did not 

prohibit defendants’ fishing with gillnets.  The state’s evidence showing that its 

regulation is necessary for conservation demonstrates that the Nez Perce’s 

existing regulations are not sufficient to conserve the species. 

Relatedly, defendants assert that the state failed to prove that they 

violated Nez Perce regulations.  (App Br 28).  That is beside the point; if the 
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Nez Perce had a similar regulation, that would be sufficient to show that the 

state’s regulation met the conservation necessity standard and could be applied 

to tribal members.  See United States v. Williams, 898 F2d 727, 729 (9th Cir 

1990) (“[T]here is no need for a hearing on the issue of conservation necessity 

if the tribe itself has enacted similar, valid laws.”); State v. Bronson, 122 Or 

App 493, 496–97, 858 P2d 467 (1993) (applying the rule from Williams).  The 

state, however, is not required to prove a violation of tribal law in order to 

enforce its own regulations. 

CONCLUSION 

This court should affirm the trial court’s judgments. 

Respectfully submitted, 

ELLEN F. ROSENBLUM 
Attorney General 
BENJAMIN GUTMAN 
Solicitor General 

/s/  Carson L. Whitehead  _________________________________  
CARSON L. WHITEHEAD  #105404 
Assistant Attorney General 
carson.l.whitehead@doj.state.or.us 

Attorneys for Plaintiff-Respondent 
State of Oregon 



APPENDIX 



1 

Columbia River Fishery Notice 
Oregon Department of Fish and Wildlife                    June 12, 2019 

Compact Action 
The Columbia River Compact agencies of Oregon and Washington met today and 
took the following actions: 

Treaty Indian Fisheries 

Allowed commercial sales of fish landed in the following fisheries: 

Summer Commercial Gillnet Fishery  

Season: 6:00 AM Monday June 24 to 6:00 PM Wednesday June 26 (2½ days) 
Area: All of Zone 6. 
Gear: Set and drift gill nets.  7-inch minimum mesh size restriction. 
Sanctuaries: 
 

All standard river mouth and dam sanctuaries applicable to gillnet gear, 
except the Spring Creek Hatchery sanctuary is not in effect. 

Allowable 
Sales: 
 

Salmon (all species), steelhead, shad, yellow perch, bass, walleye, catfish, 
and carp may be sold or retained for subsistence.   
Sturgeon may not be sold.  Sturgeon between 38-54 inches in fork length 
in Bonneville Pool and sturgeon between 43-54 inches in fork length in 
The Dalles and John Day pools may be kept for subsistence use.   

Summer Commercial Platform and Hook and Line Fishery  

Season: 6:00 AM Saturday June 24 through 11:59 PM Wednesday July 31 
Area: All of Zone 6 
Gear: Hoop nets/bag nets, dip nets, and rod and reel with hook and line. 
Sanctuaries: Standard river mouth and dam sanctuaries applicable to these gears, except 

the Spring Creek Hatchery sanctuary is not in effect. 

Allowable 
Sales: 
 
 

Salmon (all species), steelhead, shad, yellow perch, bass, walleye, catfish, 
and carp may be sold or retained for subsistence.   
Sturgeon may not be sold.  Sturgeon between 38-54 inches in fork length in 
Bonneville Pool and sturgeon between 43-54 inches in fork length in The 
Dalles and John Day pools may be kept for subsistence use. 
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Summer Commercial Platform and Hook and Line Fishery Downstream of Bonneville 
Dam 

Season: 6:00 AM Monday June 24 through 11:59 PM Wednesday July 31 and only 
during those days and hours when the area is open under lawfully tribal rules. 

Area: As defined in tribal/state MOUs/MOAs.  
Gear: Hook and line and/or platform gear identified in tribal rules.  
Allowable 
Sales: 

Salmon (all species), steelhead, shad, yellow perch, bass, walleye, catfish, 
and carp may be sold or retained for subsistence.   
Sturgeon retention is prohibited downstream of Bonneville Dam 
Sale of fish is not authorized on COE property downstream of Bonneville 
Dam.  Fish must be transported elsewhere for sale. 

  
Yakama Nation Zone 6 Commercial Tributary Fisheries 

Season: 6:00 AM Monday June 24 until further notice and only during those days and 
hours when the tributaries listed below are open under lawfully enacted 
Yakama Nation tribal subsistence fishery regulations for enrolled Yakama 
Nation members. 

Area: Wind River, Drano Lake, and Klickitat River.   

Gear: Hoop nets/bag nets, dip nets, and rod and reel with hook-and-line.  Gillnets 
may only be used in Drano Lake. 
Gillnets may only be used in Drano Lake. 

Allowable 
Sales: 
 
 

Salmon (all species), steelhead, shad, carp, catfish, walleye, bass, and 
yellow perch may be sold or retained for subsistence use.   
Sturgeon between 38-54 inches in fork length may be kept for subsistence 
use.   

 

The following Washington Reporting Rule applies to all Treaty Indian seasons 
adopted above: 
 

Allowable 
Sales: 

Fish landed during open fishing periods may be sold after the period 
concludes. 

 

Washington 
Reporting 
Rule: 

24-hour quick reporting required for Washington buyers, pursuant to WAC 
220-352-315, except landings must be reported within 24-hours of 
completing the fish ticket. 
 

FUTURE MEETINGS 
• No hearings are scheduled at this time. A Compact Hearing will likely occur June 27 or 28, 

2019 to consider additional treaty commercial fisheries. 

• For information concerning these decisions see the June 12, 2019 Summer Fact Sheet #1 
at:  http://www.dfw.state.or.us/fish/OSCRP/CRM/fact_sheets.asp 
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Columbia River Fishery Notice 
Oregon Department of Fish and Wildlife                    June 27, 2019 

Compact Action 
The Columbia River Compact agencies of Oregon and Washington met today and 
took the following actions: 

Treaty Indian Fisheries 

Allowed commercial sales of fish landed in the following fisheries: 

Summer Commercial Gillnet Fishery  

Season: 6:00 AM Monday July 1 to 6:00 PM Wednesday July 3 (2½ days) 
Area: All of Zone 6. 
Gear: Set and drift gill nets.  7-inch minimum mesh size restriction. 
Sanctuaries: 
 

All standard river mouth and dam sanctuaries applicable to gillnet gear, 
except the Spring Creek Hatchery sanctuary is not in effect. 

Allowable 
Sales: 
 

Salmon (all species), steelhead, shad, yellow perch, bass, walleye, catfish, 
and carp may be sold or retained for subsistence.   
Sturgeon may not be sold.  Sturgeon between 38-54 inches in fork length 
in Bonneville Pool and sturgeon between 43-54 inches in fork length in 
The Dalles and John Day pools may be kept for subsistence use.   

FUTURE MEETINGS 
• No hearings are scheduled at this time. A Compact Hearing will likely occur the week of 

July 8, 2019 to consider additional treaty commercial fisheries. 

• For information concerning these decisions see the June 27, 2019 Summer Fact Sheet #2 
at:  http://www.dfw.state.or.us/fish/OSCRP/CRM/fact_sheets.asp 
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___________________________________________________________________________ 
P.O. Box 365, 315 “B” Street, Lapwai, ID 83540 
Phone: 208-843-9376   FAX: 208-843-7381 

NKM 06-19-18 

 
__________________________________________________________________________ 

 

Pursuant to the Nez Perce Tribal Code Section 3-1-11, the Nez Perce Tribe Fish and Wildlife Commission has the authority to promulgate annual 
and seasonal hunting and fishing regulations and prescribe the manner and methods which may be used in taking fish and wildlife.  Pursuant 
to that authority, the Nez Perce Fish and Wildlife Commission adopted the following fishing regulation for the Nez Perce Tribe. 
 

Nez Perce Tribe 
Fishing Season Regulation #NPTFWC 19-170 

Columbia River Zone 6 Gillnet Season 
Summer Chinook Salmon Ceremonial Permit Fishery 

6AM, June 19 to 6PM June 22 
 
Gear   No gear restrictions. 
 
Permit Fishery   A valid Permit issued by the Nez Perce Tribe Fish and Wildlife Commission (NPTFWC) is required to 
participate in this gillnet permit fishery 
 
Catch Report   Individuals issued a permit shall submit a completed Catch Report form  to the NPTFWC office within five 
business days upon completion of each permit, whether or not fish were caught or the permit was not used. When 
applicable, organizations/individuals with which the fish was intended must validate the catch report before it is sent to the 
NPTFWC office. 
 
Sanctuaries   All standard river mouth and dam sanctuaries relevant to the Nez Perce Tribe remains in effect. 

 

*   *   *   *   *   *   *   *   *   * 
 
NO ALLOWABLE SALES of SPRING or SUMMER CHINOOK SALMON until further notice and/or otherwise 
promulgate by the NPTFWC through an official regulation for a specific fishing area. 

 

*   *   *   *   *   *   *   *   *   * 
 
CRZ6 PLATFORM AND HOOK AND LINE FISHERY:   Platform and hook and line fishery remains open for the 
subsistence harvest of all species.  NO SALES of FISH allowed until further notice. 

 

*   *   *   *   *   *   *   *   *   * 
 
All Nez Perce fishing regulations and sections of the Nez Perce Tribal Code pertaining to this fishery remain in effect. Not 
complying with these regulations may be cause for civil or criminal penalties per the Nez Perce Tribal Code.  For more 
information regarding these fishing regulations, please contact Nancy McAllaster at the NPTFWC office at 208-843-9376 
(or email nancymac@nezperce.org) for a permit application. 

 

*   *   *   *   *   *   *   *   *   * 
 
If you have any fishing enforcement problems or need information, day or night, contact the Columbia River Inter-Tribal 
Enforcement office, 4270 Westcliff Drive, Hood River, OR.  Phone 541-386-6363 or toll free 800- 487-3474. 

 

Nez Perce Tribe Fish and Wildlife Commission 
                2019 Fishing Season Regulation for Columbia River Zone 6 
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