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Introduction 

Oregon may not regulate treaty-protected fishing practices unless its 

regulation is “the least restrictive [regulation] which can be imposed” to assure 

“the necessary escapement of fish for conservation purposes.”  Sohappy v. 

Smith, 302 F Supp 899, 907-08, 911 (D Or 1969) (Sohappy I).  That is a high 

standard.  As explained in defendants’ opening brief, the state did not produce 

the evidence necessary to satisfy it.  In response, the state attempts to buttress 

its thin evidentiary record by relying on the 2018-2027 United States v. Oregon, 

Management Agreement (“Management Agreement”).  But that agreement 

undermines rather than helps the state’s case.   

There is indisputably a need to regulate fishing on the Columbia River 

for conservation.  The Management Agreement fulfills that need by creating a 

framework within which each signatory is responsible for creating regulations 

that ensure that their members comply with the harvest allotments set out in the 

agreement.  The state has presented no evidence that that framework is 

insufficient to meet the conservations needs of the Columbia River.  The 

agreement itself certainly does not empower Oregon to directly regulate treaty-

protected fishing practices.  And there is no evidence that the treaty tribes are 

out of compliance with the agreement.  Given those circumstances, the state did 

not establish that there is any need for Oregon to regulate treaty fishing for 
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conservation purposes, let alone that the regulation in question was the least 

restrictive means of doing so.   

Argument 

I. The Management Agreement satisfies the needs of conservation with 
regard to fishing on the Columbia River—or, at the very least, the 
state has produced no evidence to the contrary. 

 The Management Agreement creates a comprehensive and highly 

technical framework jointly administered by three states, five indigenous 

nations, and multiple federal agencies.  TCF 79.  It creates a structure “within 

which the Parties [to the agreement] may exercise their sovereign powers in a 

coordinated and systemic manner to protect, rebuild, and enhance upper 

Columbia River fish runs * * *.”  TCF 79 (emphasis added).  That is, its very 

purpose is to ensure the conservation of Columbia River fish species, while also 

allowing the states and the treaty tribes to harvest sustainable amounts of fish.  

By their consent to the agreement and the federal district court’s endorsement 

of the agreement, the treaty tribes and the states are bound by its terms. 

The state has presented no evidence that the terms of the Management 

Agreement are inadequate to meet the existing conservation needs of the river.  

To the contrary, as the state points out, the agreement itself has been reviewed 

by the National Marine Fisheries Service (NMFS) to ensure that it complies 
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with the Endangered Species Act (ESA).  In its Biological Opinion (“BiOp”),1 

the NMFS issued an extensive analysis of the Management Agreement’s effects 

on endangered fish species in the Columbia River.  It concluded that the 

agreement complies with the requirements of the ESA: 

 “After reviewing and analyzing the current status of the 
listed species and critical habitat, the environmental baseline 
within the action area, the effects of the [Management Agreement], 
any effects of interrelated and interdependent activities, and 
cumulative effects, it is NMFS’ biological opinion that the 
proposed action is not likely to jeopardize the continued existence 
of the [relevant fish species] and or destroy or adversely modify 
their designated critical habitat.” 

BiOp at 380.  In short, the Management Agreement adequately regulates fishing 

on the Columbia River for the conservation of fish species.  Or, at the very 

least, the state has presented no evidence that the agreement is not adequate. 

 Because the Management Agreement ensures “the necessary escapement 

of fish for conservation purposes,” Oregon’s treaty-fishing regulations could 

still satisfy the conservation-necessity standard only if it proved one of two 

things: (1) that the Management Agreement expressly authorizes Oregon to 

regulate treaty fishing to carry out its terms, or (2) that the treaty tribes are out 

 
1  Defendants have no objection to the court taking judicial notice of 

the Biological Opinion as the state requests.  Resp Br at 12.  It is available at 
https://www.fisheries.noaa.gov/resource/document/consultation-effects-2018-
2027-us-v-oregon-management-agreement (lasted accessed Feb 3, 2022).   
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of compliance with the agreement such that state regulation is necessary.  But 

the state has proven neither.  

II. The Management Agreement does not authorize the states to 
regulate treaty-protected fishing practices beyond what is allowed by 
the conservation-necessity doctrine. 

The state assumes without explanation that the Management Agreement 

authorizes Oregon to restrict treaty-protected fishing practices if those 

restrictions are “consistent” with the Management Agreement:  

“Consistently with the United States v. Oregon framework, the 
Oregon Department of Fish and Wildlife (ODFW) promulgates 
regulations for the treaty fishery by members of the Nez Perce, 
Umatilla, Warm Springs, and Yakama tribes in Zone 6 of the 
Columbia River.  OAR 635-041-0005(1).” 

Resp Br at 12.  But that betrays an erroneous assumption woven throughout the 

state’s arguments on appeal.  Nowhere in the Management Agreement did the 

treaty tribes agree to submit to state restriction of their treaty rights.  In fact, in 

the agreement, the treaty tribes specifically objected to state regulation, except 

as allowed by the conservation-necessity doctrine:  

“The Columbia River Treaty Tribes maintain that tribal fisheries 
are subject to limitations only under the conservation necessity 
standards in federal case law, including case law governing the 
United States v. Oregon litigation.  Other Parties, including the 
States, disagree.” 

TCF 82.  Given that provision, the signatories to the Management Agreement 

appear to disagree regarding Oregon’s authority to regulate treaty fishing.  The 
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state is therefore wrong to simply assume that it may regulate treaty fishing 

“consistently” with the Management Agreement.   

 The Management Agreement does contemplate the enforcement of 

“agreed-upon regulations applicable to * * * treaty Indian fisheries.”  TCF 94-

95.  The treaty tribes “bear the primary responsibility” for that enforcement.  

TCF 94.  The states “retain the authority to prosecute violations of applicable 

laws or regulations in state court.”  TCF 95.  Importantly, however, the 

agreement does not identify which regulations are “agreed upon” or which laws 

and regulations are “applicable.”  That means that the Management Agreement 

does not expressly authorize Oregon to regulate treaty fishing; instead, it merely 

recognizes that, where state regulations are found to be lawful, Oregon retains 

the right to enforce them in state courts.2  

 

 
2  While not relevant in this case, federal courts have also held that 

when a treaty tribe and a state both criminalize the same conduct, the state is 
not required to present evidence that its law satisfies the conservation-necessity 
standard.  United States v. Williams, 898 F2d 727, 729-30 (9th Cir 1990).  Thus, 
the terms of the enforcement provision may also apply in those situations.  For 
example, if it were the case that the Nez Perce Code had a provision that 
mirrored the gillnet prohibition at issue in this case, then the Management 
Agreement would dictate that the Nez Perce Tribe has the primary 
responsibility for enforcing that prohibition on its members in tribal courts.  
And, if it refused to do so, Oregon would be free to enforce the prohibition in 
state court.  
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III. There is no evidence that the Nez Perce Tribe has violated the 
Management Agreement by failing to impose specific gear 
restrictions on its members. 

In their opening brief, defendants argued that the state’s failure to prove 

that the treaty tribes have ever exceeded their harvest allotment makes it 

difficult if not impossible to prove that OAR 635-041-0025 is “necessary” for 

conservation.  But the state argues that compliance with the harvest allotment is 

not enough:  

“If the tribes had exceeded the allotment, that would be powerful 
evidence that recovery of listed species may be impeded.  But the 
fact that the tribes have stayed within the agreed-upon allocation 
does not suggest that state regulation is unnecessary.  The 
Management Agreement itself expressly acknowledges the need 
for ‘harvest management’ as a means to accomplish [sic] ‘protect, 
rebuild, and enhance upper Columbia River fish runs while 
providing harvests for both treaty Indian and non-treaty fisheries.’ 
(TCF 79).  The parties to the agreement, including the Nez Perce, 
did not view the harvest allocation numbers as independent from 
their regulation of the fisheries.” 

Resp Br at 26.  In other words, the state argues (at least by implication) that by 

failing to prohibit gillnets for subsistence fishing, the Nez Perce Tribe has failed 

to comply with the Management Agreement.  Resp Br at 22-23.  But that 

argument incorrectly presumes that the Management Agreement requires the 

treaty tribes to put specific fishing regulations in place.   
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A. The Management Agreement allows the treaty tribes to 
determine how they will regulate the fishing practices of their 
members to ensure they do not harvest too many fish.  

 The Management Agreement does not specify exactly how the treaty 

tribes must regulate subsistence fishing to comply with their harvest allotment.  

It simply requires that the treaty tribes ensure that their allotment is not 

exceeded.  To demonstrate this, defendants will walk through the main points of 

the Management Agreement as it relates to spring Chinook. 

 First, the state is correct insofar as the Management Agreement states that 

“the Parties intend to use * * * harvest management, to ensure that Columbia 

River fish runs continue to provide a broad range of benefits in perpetuity.”  

TCF 79.  But the agreement leaves the choice of which harvest-management 

techniques to use up to the treaty tribes.   

For example, with regard to spring Chinook, the agreement specifies that 

the species “will be managed depending on the [year-to-year] abundance.”  

TCF 102.  And it specifies how annual population numbers will be calculated.  

In Table A1 of the agreement, the parties agreed to the percentage of spring 

Chinook that can be harvested based on the overall population measured in any 

given year.  TCF 102.  With regard to treaty fisheries, Table A1 does not 

distinguish between commercial, ceremonial, or subsistence uses.  TCF 161 

(setting out the “Treat Zone 6 Total Harvest Rate,” which includes “ceremonial, 

subsistence, and commercial fisheries from January 1-June 15”).  Rather, the 



 

  

8

table simply establishes how many spring Chinook the treaty tribes can harvest 

in total per year (expressed as a percentage of the “Run Size”).  That means that 

it is left to the treaty tribes to determine how they will regulate their members to 

ensure compliance with the harvest numbers.  TCF 103 (parties agreeing that 

the fisheries “will be managed to achieve catches roughly matching those 

shown in Table A1.”).  The agreement does not require the treaty tribes to 

impose any particular fishing regulations to accomplish the required harvest 

limitation.   

Support for that understanding of the Management Agreement can be 

found in an Environmental Impact Statement (EIS) published by the National 

Oceanic and Atmospheric Administration (NOAA) in accordance with the 

National Environmental Policy Act (NEPA), 42 USC § 4331 et seq.3  The 

purpose of the EIS was to analyze the environmental impact of the federal 

government’s implementation of the Management Agreement.  EIS at ii; 40 

CFR § 1502.1 (describing the general purpose of an EIS).  The EIS reflects the 

federal agency’s understanding that the treaty tribes are free to regulate 

 
3  Pursuant to OEC 202(2), defendants ask this court to take judicial 

notice of the EIS because it is an “official act” taken by a federal administrative 
agency.  See 40 CFR § 1502.3 (requiring an EIS to be included “in every 
Federal agency recommendation or report on proposals for * * * major Federal 
actions significantly affecting the quality of the human environment”).  The EIS 
is available at https://repository.library.noaa.gov/view/noaa/17433 (last 
accessed Jan. 27, 2022). 
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themselves as they wish, so long as their regulations keep the treaty harvest 

within the agreed-upon limits: 

“Treaty Indian fisheries considered in the proposed new US v 
Oregon agreement would be managed subject to regulation by the 
tribal signatories to the agreement.  Each tribe regulates its 
fisheries using an array of management measures designed to 
achieve harvests that meets its needs, including voluntary 
management measures to reduce or eliminate harvest of stocks for 
conservation needs where the tribe deems it appropriate to do so.  
The fisheries are managed primarily by specifying the time and 
area for fishery openings, allowable gear types, and monitoring the 
fisheries to ensure that they achieve catch targets and stay within 
conservation constraints.” 

EIS at 9 (emphasis added).  With regard to subsistence fishing specifically, the 

EIS explains, 

“The tribes make their own decisions about commercial and C&S 
[i.e., ceremonial and subsistence] fisheries, the gear types to use in 
each, and when and where to open fisheries.  The details of these 
allocation decisions and underlying harvest management measures 
and strategies provide an infinite array of choices.  But they are all 
choices designed to describe how fisheries will be implemented 
consistent within boundaries the harvest policy sets for levels of 
allowable catch.” 

EIS at 27.  Again, the key point is that the treaty tribes are required to stay 

within their total harvest allotment but are free to regulate themselves as they 

choose. 

 The state objects, however, that the conservation-necessity doctrine 

cannot be reduced to the simple question of whether the treaty tribes have 

stayed within the agreed-upon harvest allotment.  It argues that if that were the 

case, then it would  
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“reduce[] the Puyallup test to a single factor of the size of the take.  
But Puyallup itself explains that ‘the manner of fishing, the size of 
the take, the restriction of commercial fishing, and the like may be 
regulated by the State in the interest of conservation.”   

Resp Br at 27.  The state’s objection is not well taken for two reasons.   

First, Puyallup explains that, if it is necessary for conservation, the state 

may impose restrictions on the manner of fishing, the size of the take, etc.  

Puyallup Tribe v. Dept. of Game of Wash., 391 US 392, 398, 88 S Ct 1725, 20 

L Ed 2d 689 (1968).  Defendants’ argument is that, given the treaty tribes’ 

compliance with the Management Agreement, there is no conservation 

necessity for state regulation.  Therefore, the state simply has no authority to 

impose regulations on treaty fishing.  If, however, the state had been able to 

prove that there was a need to impose further regulations on treaty fishing—

over and above the harvest restricts contained in the Management Agreement—

then, of course, the state could attempt to regulate the manner of fishing, the 

size of the take, etc.  At that point, the question would be whether the state’s 

chosen regulation is the least restrictive means of furthering conservation goals.   

Second, defendants are not arguing that in all contexts the conservation-

necessity doctrine is only concerned with the number of fish that treaty tribes 

harvest.  Defendants are arguing that when a comprehensive fisheries 

management and conservation framework (which uses overall harvest limits as 

its key metric) is in place, the state cannot establish a need for additional 
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restrictions unless (1) the treaty tribes are exceeding the agreed-upon harvest 

limits, or (2) the state proves that compliance with that framework alone is not 

enough to satisfy the needs of conservation.  In the absence of those 

circumstances, the state cannot impose restrictions on treaty protected fishing 

practices simply because it does not approve of how treaty fishers catch the fish 

that they are allowed to catch.   

The state also implies that the Management Agreement complies with the 

Endangered Species Act only if specific fishing regulations are put in place by 

the treaty tribes.  Resp Br at 10-12.  However, the Biological Opinion, which 

the state relies on for that argument, is premised on the understanding that the 

treaty tribes are free to regulate their own members as they see fit to stay within 

harvest limits.  BiOp at 14 (“Treaty Indian fisheries included in the proposed 

new US v Oregon agreement would be managed subject to the regulation of the 

tribal signatories to the 2018 Agreement.”) (emphasis added); see also BiOp at 

4 (recognizing that “[t]he conservation necessity [doctrine] applies when * * * 

voluntary tribal measures are not adequate.”).  With regard to spring Chinook 

specifically, it recognizes that “treaty fisheries are managed on a total harvest 

rate on the river mouth run size.”  BiOp at 264 (emphasis added).  In other 

words, the Biological Opinion is premised on the notion that the total treaty 

harvest of spring Chinook must be limited, but it does not presume that any 

specific harvest management strategy is required by the ESA.  Again, the 
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harvest numbers are key—not the specific regulations employed by the treaty 

tribes to keep their harvest within those numbers.  In other words, the 

Management Agreement complies with the ESA because it limits the total 

treaty harvest of spring Chinook (and other species), not because the agreement 

requires certain fishing regulations to be used.  

B. The fact that the Management Agreement defines the term 
“subsistence gear” does not mean that the treaty tribes are 
required to prohibit the use of gillnets for subsistence fishing. 

The state also points out that the Management Agreement defines the 

phrase “subsistence gear” in its glossary, and gillnets are not included within 

that definition.  TCF 147 (defining “subsistence gear” as “[d]ipnet or bagnet, 

spear, gaff, club, fouling hook, hook and line, or other methods as determined 

by the management entities”).  The state suggests that this means that the use of 

gillnets for subsistence fishing is either a violation of the agreement or at least 

not authorized by the agreement.  Resp Br at 9.  But, in truth, that definition is a 

red herring.   

The key passage, in which the term “subsistence gear” is found, provides 

as follows:   

“The Parties, through this Agreement, in recognition of the 
Columbia River Treaty Tribes’ federally secured rights, the 
conservation requirements, and the rights of other fishermen to 
fishery resources under applicable federal law, have proposed 
fisheries as set out below.  Tribal harvest in mainstem treaty 
fisheries with subsistence gear shall be consistent with any harvest 
guidelines identified herein.  Mainstem treaty subsistence fisheries 
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shall be open on a year-round basis and shall not be restricted by 
the States or the United States, except for conservation purposes. 
The Columbia River Treaty Tribes shall manage mainstem treaty 
subsistence fisheries in good faith to remain within harvest 
guidelines, in coordination with other Parties. 

TCF 101 (emphasis added).  That provision does two things: (1) it requires the 

treaty tribes to ensure that subsistence fisheries, in combination with ceremonial 

and commercial fisheries, do not exceed the harvest allotment specified in the 

agreement, and (2) it explicitly prohibits the restriction of subsistence fisheries 

by the states and federal government when the agreed-upon subsistence gear is 

used.  It does not require the treaty tribes to prohibit the use of gillnets for 

subsistence fishing.  Nor does it entitle Oregon to do so simply because one of 

the treaty tribes does not prohibit the use of gillnets for subsistence fishing.  The 

passage enshrines Oregon’s assurance that it will not attempt to restrict 

subsistence fishing with certain fishing gear.  Of course, it leaves open the 

possibility that Oregon could attempt to impose regulations on subsistence 

fishing that does not use the specified fishing gear, such as the gillnet 

prohibition at issue here.  But for such regulations to be permissible, they would 

have to satisfy the conservation-necessity standard.    

IV. Summary 

 The Management Agreement exists to fulfill the conservation needs of 

Columbia River fish, at least with regards to fisheries management.  There is no 

evidence that the agreement is inadequate to meet those needs.  There is no 



 

  

14 

evidence that the treaty tribes are violating the agreement.  And the agreement 

did not authorize the state to restrict treaty fishing practices the way it did in 

OAR 635-041-0025.  Neither the Management Agreement itself or Jones’ brief 

testimony are sufficient to establish that there was a need to impose the gillnet 

restrictions contained in OAR 635-041-0025, or to prove that that restriction 

was the least restrictive means to satisfy that need. 

   
CONCLUSION 

 For the reasons stated above and in defendants’ opening brief, this court 

should reverse defendants’ convictions. 
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