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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION
__________________________________________
)
DANTE DESIDERIO,
)
)
Plaintiff,
)
)
v.
)
)
NATIONAL CONGRESS OF AMERICAN
)
INDIANS, et al.
)
)
Defendants.
)
__________________________________________)

Case No. 2022 CA 2830 B
Judge Juliet J. McKenna
Next Event: Initial Hearing
Sept. 23, 2022

DEFENDANTS’ OPPOSED MOTION TO DISMISS OR,
ALTERNATIVELY, TO COMPEL ARBITRATION
AND MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
Defendants National Congress of American Indians, at al. (“NCAI”), through counsel,
submit this Motion to Dismiss or, in the alternative, to Compel Arbitration. Pursuant to Super.
Ct. R. Civ. 12-I, Defendant NCAI sought Plaintiff’s consent to the relief requested by this
Motion; Plaintiff does not consent.
INTRODUCTION
The Court should dismiss this action because Plaintiff Dante Desiderio (“Mr. Desiderio”
or “Plaintiff”) fails to state a claim under Super. Ct. R. Civ. 12(b)(6).1 Additionally, specifically

1

Throughout this Motion and Memorandum in Support, NCAI references the Superior Court Rules of Civil
Procedure. However, in anticipation of its filing of a Notice of Removal in the United States Federal District Court
for the District of Columbia, NCAI notes that Federal Rules of Civil Procedure analogous to those relied upon here
– namely Fed. R. Civ. P. 12(b)(1) and 12(b)(6) – are identical in language and intent to the corresponding Superior
Court Rules.

1
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as to his claim of earned paid time off (“PTO”), 2 Mr. Desiderio’s claim is moot and should be
dismissed pursuant to Super. Ct. R. Civ. 12(b)(1).
In the alternative, the Court should compel arbitration of his claims pursuant to the terms
of the Employment Agreement (the “Agreement”) entered into between Mr. Desiderio and NCAI
and attached hereto as Exhibit 1.3
FACTUAL BACKGROUND
A. The Parties
NCAI is a 501(c)(4) nonprofit organization that provides services to American Indian and
Alaska Native People(s) in the United States and works to protect their tradition and culture,
secure benefits and services for them, secure their rights under treaties and agreements, promote
their common welfare, and to educate the public regarding Indian and Native governments,
people and rights. Complaint ¶ 15. NCAI also owns the National Congress of the American
Indians Fund, a 501(c)(3) nonprofit organization that houses its educational efforts. Complainant
¶15.
NCAI is led by its Executive Committee. Its President, 1st Vice President, Recording
Secretary, and Treasurer are elected by the entire membership. The twelve Regional Vice
Presidents are elected by their respective regions.

2 Although the Complaint does not so state, NCAI assumes for purposes of this brief that “PTO” as used at
paragraphs 67 and 69 of the Complaint, refers to “paid time off.”
3
In examining the sufficiency of the complaint, the court may consider the complaint itself and any
documents it incorporates by reference. Abdelrhman v. Ackerman, 76 A.3d 883, 887 (D.C. 2013).

2
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Mr. Desiderio was hired as NCAI’s Executive Director on April 12, 2021. Complaint ¶
12. He is a party to an employment agreement he negotiated with NCAI, which contemplated a
term of employment from May 11, 2021 to May 11, 2024. Id. The Agreement provides that he
reports to the President of NCAI’s Executive Committee, that he “shall perform services as
directed by the Executive Committee,” and that he “shall direct and coordinate the various
activities of the NCAI Congress and Fund organizations through the authority delegated by the
Executive Committee.” Exh. 1, Declaration of Larry Wright, Jr.; Exh. 2, Desiderio Agreement at
pg. 2.
B. The Arbitration Provision
Mr. Desiderio’s Agreement with NCAI includes a provision entitled “Resolution of
Disputes” (the “Arbitration Provision”). Page 6 of the Agreement, under the heading
“RESOLUTION OF DISPUTES,” includes the language, “In the event of any Dispute […]
between Desiderio and NCAI, including all Disputes regarding Desiderio’s rights under this
Agreement or termination of this Agreement, or any extension or renewal thereof, and if the
Dispute is not resolved informally by the Parties, Desiderio shall submit the Dispute to binding
arbitration…”
The Arbitration Provision defines “Dispute” – as referenced above – as follows:
As used herein, “Dispute” means any and all demands, claims, or causes of action,
whether related to or arising out of this Agreement, any applicable federal or state statute,
regulation or executive order, or the common law, including demands, claims or causes of action
for:
•

Breach of contract, wrongful termination, breach of the implied covenant of good
faith and fair dealing, violation of public policy, retaliatory discharge,
malfeasance, misfeasance, breach of trust, equitable or promissory estoppel,
3
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misrepresentation, defamation, invasion of privacy, tortuous [sic] interference
with contract or contractual expectancy, etc.;
•

Employment discrimination, including claims based on Title VII of the Civil
Rights Act, the Age Discrimination in Employment Act, the Americans with
Disabilities Act, any applicable state law against discrimination, and all other
applicable federal, state and local antidiscrimination laws, regulations and
executive orders; and

•

Damages for pain and suffering, emotional distress, liquidated damages, punitive
damages, taxable costs, interest and reasonable attorneys’ fees.

Mr. Desiderio does not contend – and cannot contend – that the Agreement is not valid
and enforceable.
C. The Complaint
On June 24, 2022, Mr. Desiderio filed a Complaint in this Court. On August 1, 2022, he
filed an Amended Complaint, which he then served on NCAI on August 12, 2022 (the
“Complaint”). The Complaint alleges three causes of action: (1) retaliation under the DCHRA,
(2) “failure to pay wages in violation of DC [sic] wage payment and collection law,” and (3)
“retaliation in violation of DC [sic] wage payment and collection law.” Complaint ¶¶ 57 – 79.
While Mr. Desiderio has styled the latter two claims as violations of D.C. “wage payment and
collection law,” they are, in fact, breach of contract claims – as discussed at Argument § C.2,
infra – and therefore subject to the arbitration provision of the Agreement.
STANDARDS OF REVIEW
A. Motion to Dismiss Pursuant to Rule 12(b)(1)
This Court may dismiss a claim where it determines that it does not have subject matter
jurisdiction because the claim is moot. Super. Ct. R. Civ. allows parties to move to dismiss a
claim where the Court lacks subject matter jurisdiction. Super. Ct. R. Civ.12 (b)(1). Where the
4
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defendant challenges the court’s subject matter jurisdiction, the court may consider facts outside
of the pleadings without converting the motion into one for summary judgment. FOP v. District
of Columbia, 2011 D.C. Super. LEXIS 11, *4-5, citing Pardue v. Ctr. City Consortium Schs. of
the Archdiocese of Wash., Inc., 875 A.2d 669, 674-75 (D.C. 2005). Moreover, unlike motions to
dismiss based upon on other grounds, the facts are not construed in favor of the plaintiff. The
plaintiff bears the burden of proving jurisdictional facts. Id. Where the lack of jurisdiction
allegedly arises from matters outside the Complaint, it is a factual attack and the court is free to
weigh the evidence without any presumptions regarding the complaint’s truthfulness. Id., citing
Bible Way Church v. Beards, 680 A.2d 419, 426 n.4 (D.C. 1996). Moreover, a court, in deciding
a Rule 12 (b)(1) motion, may review any evidence submitted by the parties, including affidavits,
without converting the motion into a Rule 56 motion for summary judgment. Id.
When arguing that the Court does not have subject matter jurisdiction specifically due to
mootness, two prerequisites that must be satisfied before a claim can be deemed moot: (1) it
must be plain that interim relief or events have completely and irrevocably eradicated the effects
of the alleged violation, and (2) it must be concluded with assurance that there is no reasonable
expectation will recur. FOP v. District of Columbia, 2011 D.C. Super. LEXIS 11, *4-5 (internal
quotes and citations omitted).
B. Motion to Dismiss Pursuant to Rule 12(b)(6)
A complaint should be dismissed under D.C. Super. Ct. R. Civ. 12(b)(6) if it does not
satisfy the requirement of Rule 8(a) that a pleading contain a “short and plain statement of the
claim showing that the pleader is entitled to relief.” To determine whether a complaint survives
a motion to dismiss, a court must determine (1) whether the complaint includes well-pled factual
5
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allegations, and (2) whether such allegations plausibly entitle the plaintiff to relief. See Potomac
Dev. Corp. v. District of Columbia, 28 A.3d 531, 544 (D.C. 2011).

“A claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Id. (quoting Ashcroft v. Iqbal,
556 U.S. 662, 678 (U.S. 2009)). Although a court “must accept as true all of the allegations
contained in a complaint,” “[t]hreadbare recitals of the elements of a cause of action, supported
by mere conclusory statements” do not suffice. Sundberg v. TTR Realty, LLC, 109 A.3d 1123,
1128-29 (D.C. 2015) (quoting Iqbal, 556 U.S. at 678). Medrano v. Int'l Golden Foods, 2021
D.C. Super. LEXIS 58, *4-5.
C. Motion to Compel Arbitration
A motion to compel arbitration invokes the well-established preference for arbitration
when the parties have expressed a willingness to arbitrate. Federal and District of Columbia
statutes “are in agreement on the issue of favoring arbitration when the parties have entered into
a contract containing an arbitration clause.” Weatherly Cellaphonics Partners v. Hueber, 726 F.
Supp. 319, 322 n.5 (D.D.C. 1989); see Moses H. Cone Mem’l Hosp. v. Mercury Constr.
Corp., 460 U.S. 1, 24-25, 74 L. Ed. 2d 765, 103 S. Ct. 927 (1983) (“as a matter of federal law,
any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration”);
Carter v. Cathedral Ave. Coop., Inc., 566 A.2d 716, 717 (D.C. 1989) (District of Columbia
decisions “have recognized this same principle” (collecting cases)).

The preference for

arbitration is essentially a generalized inference of the parties’ intent; courts will presume that an
arbitration clause agreed upon by the parties was intended to foreclose judicial involvement in
their disputes. Friend v. Friend, 609 A.2d 1137, 1139 (D.C. 1992).
6
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As

codified

in

the District

of Columbia

Revised

Uniform

Arbitration

Act

(“RUAA”), D.C. Code §§ 16-4401 to 16-4432 (2012 Repl.), and the Federal Arbitration Act, 9
U.S.C. §§ 1-16 (1996), District of Columbia and federal law broadly protect the right of a party
to contract for the use of arbitration as an alternative dispute-resolution mechanism. The RUAA
provides that “[a]n agreement contained in a record to submit to arbitration any existing or
subsequent controversy arising between the parties to the agreement is valid, enforceable, and
irrevocable,” D.C. Code § 16-4406, and permits judicial enforcement of agreement to
arbitrate, id. § 4407.

This Court’s case law has expressed a strong preference favoring

arbitration when a contract contains an arbitration clause. See, e.g., Carter v. Cathedral Ave.
Coop., Inc., 566 A.2d 716, 717 (D.C. 1989) (describing a “presumption of arbitrability” when a
contract contains a clause that covers the asserted dispute); see also Moses H. Cone Mem’l Hosp.
v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 103 S. Ct. 927, 74 L. Ed. 2d 765 (1983) (“as a
matter of federal law, any doubts concerning the scope of arbitrable issues should be resolved in
favor of arbitration“). Thus, “[a] motion to compel arbitration invokes the well-established
preference for arbitration when the parties have expressed a willingness to arbitrate.” TRG
Customer Sols., Inc. v. Smith, 226 A.3d 751, 755 (D.C. 2020), citing Friend v. Friend, 609 A.2d
1137, 1139 (D.C. 1992).
The proper approach for the Court to employ in reviewing a defendant’s motion to
compel arbitration “is to apply the same standard of review that governs Rule 56 motions.”
Brown v. Dorsey & Whitney, LLP, 267 F. Supp. 2d 61 (D.C.C. 2003). “In as much as the district
court’s order to arbitrate is in effect a summary disposition of the issue of whether or not there
had been a meeting of the minds on the agreement to arbitrate,” consideration of the motion
7
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according to the standard used by District Court’s resolving summary judgment motions
pursuant to Fed. R. Civ. P. 56(c) “is appropriate.” Par-Knit Mills, Inc. v. Stockbridge Fabrics
Co., Ltd., 636 F. 2d 51, 54 n.9 (3d Cir. 1980); Nelson v. Insignia ESG, Inc., 215 F. Supp. 2d 143,
147 (D.D.C. 2002) (holding that “summary judgment [was] the proper procedural mechanism to
use in evaluating whether the plaintiff must submit to arbitration” (citation omitted)).
ARGUMENT
A.

Plaintiff’s Claim of Unpaid PTO is Moot and Should Be Dismissed

As a threshold matter, the portion of Mr. Desiderio’s purported ‘wage’ claim (Count II)
related to the payment of PTO should be dismissed as moot. This portion of Mr. Desiderio’s
Count II appears to rely on an unorthodox NCAI policy (instituted under Mr. Desiderio’s
leadership) that allowed for twice annual, interim payments to employees during the course of
their employment of a certain amount of accrued but unused PTO. But this claim is moot for two
reasons – first, Mr. Desiderio was issued an interim payment for accrued but unused PTO
consistent with the policy; and second, Mr. Desiderio was subsequently compensated for all
accrued but unused PTO at the time his employment with NCAI ended, which occurred after the
Complaint was filed.
Specifically, Mr. Desiderio alleges, in support of Count II, that he was not paid two
weeks of “earned PTO” while a current NCAI employee. Complaint ¶ 69. Mr. Desiderio also
alleges that he was “ignored” when he asked to be paid out for 72 hours of earned leave, “which
amounted to $9,519.23.” Complaint ¶ 67. Under NCAI’s policy as was in effect beginning in or
about December 2021 and continuing through June and July 2022, each employee – including
Mr. Desiderio – was eligible to “roll over” up to 80 hours of accrued but unused PTO as of each
8
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May 31st and December 31st annually.

Exh. 1, Wright Declaration, and Exh. A thereto

(presentation re: New NCAI PTO Policy). Any accrued PTO beyond 80 hours was paid out to
employees at their regular rate. Id. NCAI interprets Mr. Desiderio’s allegations in Paragraphs
67 and 69 of his Complaint as indicating that he was not paid out for the full amount of accrued
but unused PTO owed to him – which is to say, any hours beyond 80 as of each May 31st and
December 31st.
NCAI’s payroll records make clear that this is not the case – Mr. Desiderio received the
interim payment of accrued but unused PTO he alleges he did not receive. Mr. Desidero’s
paystub dated May 27, 2022 reflects that he was paid $8,746.16 for 66.15 hours of accrued
“vacation” – in addition to his regular salary payment of $10,576.92. Exh. 1, Wright Declaration
and Exhs. B (Desiderio PTO Accounting) and C (Desiderio Paystubs) thereto. This is consistent
with NCAI’s internal recordkeeping tracking Mr. Desiderio’s PTO leave, which show that Mr.
Desiderio, as of May 21, 2022, had accrued 146.15 hours of PTO, and was therefore paid out for
66.15 hours as of May 27, 2022 – which was his accrual beyond 80 hours.4
Even Mr. Desiderio’s allegations regarding the amount of accrued but unused PTO he
contends he was not paid while still an employee of NCAI are inconsistent. He alleges in
paragraph 67 of his Complaint that he was owed and denied a payment of 72 hours of accrued
but unused PTO. But in paragraph 69, he alleges that he was owed and denied a payment of
“two weeks of earned PTO.” Regardless of his precise claims, because Mr. Desiderio was paid

4

Remarkably, NCAI’s internal recordkeeping tracking Mr. Desiderio’s PTO leave reflects that during his
15 months of employment with NCAI, he did not use any PTO whatsoever.

9
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out for 66.15 hours on May 31, he was not entitled to any additional payment (six hours, 72
hours or 80 hours) in July 2022.5
In addition to the fact that Mr. Desiderio did receive an interim payment of accrued but
unused PTO which he claims he did not, Mr. Desiderio was ultimately was paid for all accrued
but unused PTO available to him at the time his employment with NCAI ended, in accordance
with NCAI policy. His paystubs reflect those payments. See Exh. 1.C (Desiderio Paystubs).
Even if Mr. Desiderio initially suffered some harm here – which he did not – it is plain that the
effects of any violation have been completely and irrevocably eradicated – because Mr.
Desiderio was paid out for all PTO owing to him upon his separation from NCAI. FOP v.
District of Columbia, 2011 D.C. Super. LEXIS 11, *4-5.

Further, there is no reasonable

expectation that it will recur, because Mr. Desiderio is no longer employed by NCAI. Id. Mr.
Desiderio’s claim as to his PTO is moot and must be dismissed pursuant to Rule 12 (b)(1).
B.

Plaintiff Fails To State Any Claim For Which Relief Can Be Granted

Each of Plaintiff’s three claims should be dismissed with prejudice for failure to state a
claim for which relief can be granted under Rule 12 (b)(6).
1. Plaintiff Fails to State a Claim for Retaliation under the DCHRA
Plaintiff alleges that he was subject to unlawful retaliation under the DCHRA after he
sent two memoranda to NCAI’s Executive Committee and other NCAI Officers reporting that an

5

It is also not clear to NCAI on what Mr. Desiderio is basing his statement at Paragraph 69 of the
Complaint that he was not paid for “two weeks of earned PTO,” and how that statement comports with the
statements of Paragraph 67.

10
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investigation being conducted into sexual harassment allegation was not being conducted in a
fair and impartial manner; “interven[ed]” on behalf of two NCAI contractors; and “through his
lawyer” wrote to a law firm hired by the Executive Committee to complain about the
investigation. Complaint ¶ 61. None of these allegations satisfy the elements of a retaliation
claim under the DCHRA, and so this claim should be dismissed.
The DCHRA prohibits an employer from retaliating against an employee “‘for opposing
an employment practice that is prohibited by the Act.’” Ukwuani v. D.C., 241 A.3d 529, 546
(D.C. 2020). (citation omitted). To make out a prima facie case of retaliation, an employee must
establish (1) that he engaged in a protected activity; (2) that his employer took an adverse action
against him; and (3) that a causal relationship existed between that adverse action and the
protected activity. Id.
Mr. Desiderio fails to state a claim for retaliation under the DCHRA because he does not
allege that he engaged in legally recognized protected activity. Critically, by its terms, the
DCHRA applies only to applicants and employees – but not to independent contractors. Samuels
v. Rayford, No. CIV A 91-0365 (JHG), 1995 WL 376939, at *7 (D.D.C. Apr. 10, 1995) (finding
that an independent contractor relationship is not included in the word “employment” for the
purposes of the DCHRA).
First, Mr. Desiderio apparently alleges that he engaged in protected activity by “sending
two memoranda to Defendant’s Executive Committee and the Officers of the organization
advising that the law firm hired by the Executive Committee [to investigate allegations of sexual
harassment] was not conducting a fair, [sic] and impartial investigation in [Jane] Doe’s
complaint.” Complaint ¶ 59. Mr. Desiderio has not plead that he participated in protected
11
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activity under the DCHRA because he does not allege that he complained about a violation of the
law. The DCHRA does not (and cannot reasonably be interpreted to) dictate the methods or
practices an employer must use to investigate complaints of harassment or discrimination.6 Mr.
Desiderio does not allege that he complained that NCAI’s investigation itself was discriminatory
or harassing.7
Second, Mr. Desiderio apparently alleges that he engaged in protected activity by
“intervening on behalf of [Max] Muller and [Pamela] Fagan in the face of the Executive
Committee’s race-based criticism of his hiring of two Non-Native American staff members, and
by opposing the Executive Committee’s race-based termination of two Non-Native American
staff members.” Mr. Desiderio has not plead that he engaged in protected activity because, here
again, he does not allege that he complained about a violation of the law. Both Mr. Muller and
Ms. Fagan were, at all times relevant to this complaint, independent contractors brought on by
Mr. Desiderio to perform services for NCAI. At no time were they employees. Complaint ¶ 19.
Likewise, they were not applicants for employment; Mr. Desiderio does not allege that they
applied for any position with NCAI, nor that he believed them to have applied for a position with
NCAI. The DCHRA, by its terms, provides protection against discrimination for employees and
applicants. D.C. Code § 2–1402.11. An independent contractor, as a non-employee, does not
have access to relief under the DCHRA. Samuels v. Rayford, No. CIV A 91-0365 (JHG), 1995

6

NCAI vehemently disagrees with Mr. Desiderio’s suggestion that its investigation into Ms. Doe’s
complaint was anything but fair and impartial.
7

Although outside the scope of this Motion, as a factual matter, NCAI denies that the law firm hired by Mr.
Desiderio (without the input of the Executive Committee), O’Hagan Meyer, conducted an investigation into Doe’s
complaint at all.

12
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WL 376939, at *7 (D.D.C. Apr. 10, 1995) (requiring independent contractor plaintiff to prove
that an “employer-employee relationship exists” to maintain claim under the DCHRA). And,
where an individual did not apply for a position, s/he cannot claim discrimination in nonselection. Thomas v. Gandhi, 525 F. Supp. 2d 103, 108 (D.D.C. 2007).
Mr. Desiderio, as NCAI’s Chief Executive Officer, knew that neither Muller nor Fagan
were employees nor applicants for employment, because he himself executed the contracts with
the business entities that actually employ Muller and Fagan. Exhs. 3 and 4.8 It strains credulity
for him to now assert that he believed he was complaining about a violation of applicable legal
protection for NCAI’s employees, and the Court should not credit that bald assertion here.
Further, Mr. Desiderio clearly understands the importance of the distinction; he took pains in
filing his Amended Complaint to strike references to these individuals as “employees” and
instead to reference them as “staff members.”
Finally, Mr. Desiderio apparently alleges that he engaged in protected activity when his
lawyer “wr[ote] to the law firm hired by NCAI’s Executive Committee on June 8, 2022
reiterating Plaintiff’s complaint about the handling of the Executive Committee’s investigation.”
Complaint ¶ 61. This is not protected activity under the DCHRA for the same reasons discussed
above: a complaint about the supposed (non-discriminatory, non-retaliatory) shortcomings of an
investigation into conduct of a third party does not constitute activity protected by the DCHRA.9

8
These contracts between Max Muller and NCAI, and Pamela Fagan and NCAI, respectively, are
incorporated into the Complaint by reference, namely Plaintiff’s many references to the nature of the (contractual)
relationship between these individuals and NCAI; see, e.g., Complaint ¶¶ 19, 21, and 25.
9
NCAI is aware of no case law suggesting that submission of a grievance submitted to outside counsel for
an organization, about that outside counsel’s handling of an ongoing investigation as directed by the organization,
constitutes a cognizable “complaint” under the DCHRA. In fact, the ongoing investigation being conducted by
outside counsel, at the direction of the organization’s Executive Committee, was an investigation into a harassment

13
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2. Plaintiff Fails to State a Claim for Failure to Pay Wages
Plaintiff also alleges that NCAI violated the D.C. Wage Payment and Collection Law –
by reframing a breach of contract claim as wage claim (presumably, to circumvent the arbitration
requirement in the Agreement, which only carves out from mandatory arbitration statutory wage
claims). Specifically, in support of Counts II and III, Mr. Desiderio relies upon two apparently
unrelated allegations: that NCAI did not award him a 5% salary increase at his one-year
anniversary, and that it did not pay him out for certain earned but unused PTO. Complaint ¶¶ 65
– 79. Neither assertions are sufficient to state a claim of a violation of D.C.’s Wage Payment
and Collection Law. The Complaint also references an alleged failure by NCAI to “pay Plaintiff
his earned wages (1) at least once per month; (2) within 10 working days of the covered pay
period; and (3) on designated paydays.” Complaint ¶ 70.
First, Mr. Desiderio’s allegation that NCAI did not award him a 5% salary increase
predicates itself on the assumption that he was “entitled” to this increase. Complaint ¶ 66. This
is not the case. Mr. Desiderio’s Agreement contemplated that he would be
eligible for a five percent (5%) annual salary increase based on meeting the goals,
metrics and milestones of the organization, effective one year after the Employment
Term begins and on the anniversary of the Employment Term every year thereafter.
See Exh. 2, Desiderio Employment Agreement, at pg. 9 (emphasis added). Mr. Desiderio was
not “entitled” to an “automatic and mandatory” annual increase; rather, his eligibility for the
increase was conditional on “qualitative and quantitative measures established by” NCAI and his
characterization of any salary increase as “owed” to him is disingenuous at best. Brady v.

complaint lodged against a contractor who had been hired by Mr. Desiderio – and was initiated by the Executive
Committee following Mr. Desiderio’s failure to adequately address that harassment complaint.

14
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Liquidity Servs., Inc., No. 18-CV-1040 (RCL), 2018 WL 6267766, at *4 (D.D.C. Nov. 30, 2018).
Mr. Desiderio has not presented well-pled factual allegations that plausibly allege that he was
eligible for the increase, and he certainly has not presented well-pled factual allegations that
allow the court to draw the reasonable inference assumption that he was “owed” such an increase
even if “eligible” for it. He has not plead facts which have facial plausibility that allows the
court to draw the reasonable inference that he was entitled to that increase.10 Potomac Dev.
Corp. v. District of Columbia, 28 A.3d 531, 544 (D.C. 2011). Because his claim hangs on that
assumption, it must fail.
Second, Mr. Desiderio alleges that NCAI did not pay him out for certain earned but
unused PTO in accordance with organization policy. Complaint ¶ 69. In addition to failing as
moot under Rule 12(b)(1), this claim fails because the Wage Payment Act “applies only when
wages are not in dispute.” Chan Chan v. Children’s Nat'l Med. Ctr., No. CV 18-2102 (CKK),
2019 WL 4471789, at *4 (D.D.C. Sept. 18, 2019) (quoting Briscoe v. Costco Wholesale Corp.,
61 F. Supp. 3d 78, 92 n.7 (D.D.C. 2014)). NCAI not only disputes that Mr. Desiderio was
entitled to be paid out for earned but unused PTO under organization policy at the time he
requested it (see Argument at § A, supra) but Mr. Desiderio’s own inconsistent allegations
regarding the amount of accrued but unused PTO to which he contends he is entitled further
supports that the amount of wages is in dispute (compare Complaint ¶¶ 67, 69). Mr. Desiderio
has failed to plead facts which have facial plausibility that would allow the court to draw the

10

This Court applies its Rule 12(b)(6) consistent with interpretation of Fed. R. Civ. P. 12(b)(6), including
application of the “plausibility” standard derived from Bell Atlantic Corp. v. Twombly, 550 U.S. 544, (2007); see,
e.g., Potomac Dev. Corp. v. District of Columbia, 28 A.3d 531, 543 (D.C. 2011)
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reasonable inference that he was entitled to an undisputed amount of PTO and thus this dispute is
not properly subject to a claim under the Wage Payment Act, and this claim must be dismissed.
3. Plaintiff Fails to State a Claim for Retaliation under D.C. Wage Law
Finally, Mr. Desiderio claims that NCAI retaliated against him for complaining about
earned but unpaid wages. Complaint ¶¶ 76 – 79. This claim must fail for two reasons: Mr.
Desiderio has not plead a claim that he was subject to a violation of the D.C. Wage Payment Law
for the reasons described above at Argument § B.2, and he has not alleged that he was subject to
legally material adverse employment action.
First, he alleges that this complaint was lodged in a June 8, 2022, letter from his attorney,
in which the attorney “complained to NCAI about Plaintiff’s unpaid, earned wages.” Complaint
¶ 78. As Mr. Desiderio makes clear throughout his Complaint, these “unpaid wages” constituted
the 5% annual raise for which he would be “eligible” pursuant to his Employment Agreement.
Complaint at ¶¶ 66.11 As discussed above, Mr. Desiderio’s assertion that he was owed (or
“due”) this annual increase does not withstand even the thinnest scrutiny as a potential wage
claim. To make out a claim of retaliation, Mr. Desiderio must assert that he made a complaint
that NCAI engaged in conduct that he “reasonably and in good faith” believed violated the D.C.
Wage Payment Law. D.C. Code § 32–1311. But here – where not only a plain reading of the
Agreement reflects the potential pay increase is not guaranteed, and particularly given that this
“complaint” was made to NCAI presumably upon the advice of his lawyer, who transmitted the
complaint – Mr. Desiderio cannot plausibly have had a good faith belief that his Employment

11

Mr. Desiderio does not allege that on June 8, 2022, through counsel he complained about any alleged
non-payment of accrued but unused PTO.
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Agreement entitled him to specific wages. Accordingly, he does not have a plausible claim of
retaliation, because his underlying “complaint” was not made in good faith.
Even if Mr. Desiderio has sufficiently pled that he engaged in legally protected activity –
though counsel, by complaining that he did not receive the pay increase for which he was
eligible pursuant to the Agreement – Mr. Desiderio fails to allege that he was subject to an
adverse employment action. Reading the Complaint in the light most favorable to him, he
asserts merely that he was placed on administrative leave. Complaint ¶¶ 8, 78. A legally
significant adverse employment action is one that has “materially adverse consequences
affecting the terms, conditions, or privileges of employment or future employment opportunities
such that a reasonable trier of fact could find objectively tangible harm.” D.C. Dep’t of Pub.
Works v. D.C. Office of Human Rights, 195 A.3d 483, 491 (D.C. 2018). But Mr. Desiderio has
not pled that he suffered objectively tangible harm. To the contrary, he has pled only that he was
“plac[ed] on administrative leave, [which] forc[ed] him to forego his planned attendance” at a
conference. Complaint ¶ 78. This is not a legally significant adverse employment action. See
Hornsby v. Watt, 217 F. Supp. 3d 58, 66 (D.D.C. 2016) (noting a near-universal consensus” that
that placing an employee on paid administrative leave does not constitute an adverse action, and
concluding that placing an employee on paid administrative leave does not, in and of itself,
constitute a materially adverse action for purposes of a retaliation claim).
C.

Plaintiff Should Be Compelled to Arbitrate Each of His Claims

Notwithstanding Mr. Desiderio’s apparent attempts to circumvent his obligation to
resolve employment and contract-based disputes with NCAI in private arbitration (including by
attempting to cast obvious breach of contract claims as ‘wage’ claims, which are exempted from
17
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arbitration pursuant to the Agreement), any claims in the Complaint that survive the motion to
dismiss are subject to arbitration.
Both Federal and DC law strongly support enforcement of arbitration agreements
included in employment contracts. See Circuit City Stores v. Adams, 532 U.S. 105, 123 (2001)
(“The Court has been quite specific in holding that arbitration agreements can be enforced under
the FAA without contravening the policies of congressional enactments giving employees
specific

protection

against

discrimination

prohibited

by

federal

law”);

Gilmer

v.

Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991) (“It is by now clear that statutory claims
may be the subject of an arbitration agreement, enforceable pursuant to the FAA.”); Nur v.
K.F.C. USA, Inc., 142 F. Supp. 2d 48, 50 (D.D.C. 2001) (“[f]ederal courts have recognized a
strong policy favoring alternative means of dispute resolution”); FAA, 9 U.S.C. § 1 et seq. “As a
result of this policy, any ‘ambiguities’ in the language of the [employment] agreement should be
resolved in favor of arbitration.” Brown v. Dorsey & Whitney, LLP, 267 F. Supp. 2d 61, 69
(D.D.C. 2003); EEOC v. Waffle House, Inc., 534 U.S. 279, 294 (2002).
This Court has two questions it must answer before it can order the Plaintiff to submit his
claims to arbitration. These questions are as follows:
(1) did the parties enter into a valid and enforceable arbitration
agreement and, if they did,
(2) does the arbitration agreement encompass the claims raised in
the Complaint?
Nelson, 215 F. Supp. 2d at 149-50 (citing Nur, 142 F. Supp. 2d at 50-51); Brown 267 F. Supp. 2d
at 70. In this case, based on undisputed facts and plain language of the Agreement, the answer to
both of these questions is an unqualified yes.
18
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1. The Parties’ Agreement To Arbitrate Is Valid And Should Be
Enforced
It is undisputed that the parties agreed to submit to arbitration any and all disputes
relating to alleged breach of contract or employment discrimination.

Exh. 2, Desiderio

Employment Agreement, at pg. 6. It is a basic tenet of the law that “one who signs a contract
which he had an opportunity to read and understand is bound by its provision.” Brown, 267 F.
Supp. 2d at 75; see also Nur, 142 F. Supp. 2d at 51.
Mr. Desiderio clearly acknowledges that the Agreement is valid; he has based his “wage”
claims on language contained within it.

He cannot, then, disclaim its detailed arbitration

provision; his signature on the Agreement and its facial validity and enforceability render it
controlling here. Emeronye v. CACI Int’l, Inc., 141 F. Supp. 2d 82, 86 (D.D.C. 2001); Brown,
267 F. Supp. 2d at 83. In this case, there can be no question as to whether Mr. Desiderio
executed an explicit arbitration agreement with clear and understandable terms on April 12,
2021.
2. The Arbitration Agreement Between the Parties Encompasses the
Claims In the Complaint
In his Complaint, Mr. Desiderio sets forth three distinct claims, which fall into two
categories: employment discrimination, and breach of contract. Both categories of claims are
governed by the Arbitration Agreement. As a result, this action should be dismissed and Mr.
Desiderio should be compelled to submit his claims to binding arbitration.
Mr. Desiderio styles his first claim as one of “Retaliation under D.C. Human Rights Act.”
Mr. Desiderio did not engage in protected activity under the DCHRA, and so he has failed to
state a claim under that statute. See Argument § B.1 supra. However, if the Court finds that Mr.
19
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Desiderio has stated a claim under the DCHRA, the Court must then compel the parties to
arbitrate that claim. Mr. Desiderio’s Arbitration Agreement explicitly covers “claims based on
Title VII of the Civil Rights Act [and] any applicable state law against discrimination, and
all other applicable federal, state and local antidiscrimination laws.” Exh. 2 at pg. 6.
(emphasis added). The DCHRA is unquestionably such a “state nondiscrimination” law.
Mr. Desiderio styles his second and third claims as violations of the D.C. Wage Payment
and Collection Act. The D.C. Wage Payment and Collection Law defines “wages” to encompass
“all monetary compensation after lawful deductions, owed by an employer, whether the amount
owed is determined on a time, task, piece, commission, or other basis of calculation specifically
including bonus and other remuneration promised or owed pursuant to a contract for
employment, whether written or oral.” D.C. Code § 32-1301(3) (emphasis added). In so
phrasing the definition of “wages” to include monetary compensation “promoted or owed
pursuant to a contract for employment,” the assumes the existence or validity of an underlying
contract. However, that assumption is a condition precedent – and thus a separate question –
from whether wages are “owed.” See, e.g., Bartolo v. Whole Foods Mkt. Grp., 412 F. Supp. 3d
35 (D.D.C. 2019), in which the court, analyzing a D.C. Wage Theft Prevention Act claim, held
that, because a fired employee’s bonus was linked to the employer’s performance and that
performance did not justify the payment of any bonus at all, the employee had not “earned” this
sum for wage payment purposes.
Mr. Desiderio no doubt hopes that the Court will disregard his hand-waving as to the
nature of his claims and categorize them as claims under an “applicable state wage and hour act”
– because such claims are not subject to arbitration under the Agreement. However, as discussed
20
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above, these claims are not based in allegations of violations of any “wage and hour act;”
instead, they allege breaches of Mr. Desiderio’s contract with NCAI. Mr. Desiderio alleges, at
core, that NCAI violated his employment contract when it failed to award him a 5% annual raise,
and when it did not pay him (what he describes as) earned but unused PTO. Both of those
allegations are based on the terms of his employment contract – not on any right he held under
D.C. wage and hour laws.
CONCLUSION
Mr. Desiderio’s claims under the DCHRA or the D.C. Wage Payment and Collection
Law should be dismissed with prejudice. His claim as to unpaid PTO is moot, and should be
dismissed pursuant to Rule 12(b)(1); in the alternative, that claim, as well as his other claims,
should be dismissed pursuant to Rule 12(b)(6) because he has failed to state a claim upon which
relief can be granted.
In the alternative, the Court should find that Mr. Desiderio entered into a binding
arbitration agreement that controls the claims he has raised in this action. Under well-settled
case law, this arbitration clause is enforceable and prevents Plaintiff from raising his claims in
any court. Therefore, this Court should dismiss Plaintiff’s claims with prejudice for lack of
subject matter jurisdiction and compel arbitration.

21
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Dated: September 2, 2022
__/s/ Jillian Ambrose___
Sadina Montani (DC Bar# 988999)
smontani@crowell.com
Jillian Wilson Ambrose (DC Bar# 1025103)
jambrose@crowell.com
CROWELL & MORING LLP
1001 Pennsylvania Ave., NW
Washington, DC 20004
Tel: (202) 624-2500
Counsel for National Congress of American
Indians
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CERTIFICATE OF SERVICE
I hereby certify that on this 2nd day of September, 2022, a true copy of the above
document was served via CaseFileXpress on Plaintiff’s counsel as indicated below.
Brendan J. Klaproth
Klaproth Law PLLC
2300 Wisconsin Ave NW
Suite 100A
Washington, DC 20007
(T) 202-618-2344
(F) 202-618-4636
www.klaprothlaw.com
Counsel for Plaintiff

/s/ Jillian Ambrose
Jillian S. W. Ambrose
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Exhibit 1

DocuSign Envelope ID: 46713051-E8B8-4E6E-A173-B1F5ED1A831E
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION
__________________________________________
)
DANTE DESIDERIO,
)
)
Plaintiff,
)
)
v.
)
)
NATIONAL CONGRESS OF AMERICAN
)
INDIANS, et al.
)
)
Defendants.
)
__________________________________________)

Case No. 2022 CA 2830 B
Judge Juliet J. McKenna

DECLARATION OF LARRY WRIGHT, JR.
I, Larry Wright Jr., declare as follows:
1. I am competent to testify about the matters set forth in this declaration, which are based on
my personal knowledge and/or belief.
2. I am the Director of Leadership Engagement for the National Congress of American
Indians (“NCAI”). I currently serve as the Interim Chief Executive Officer of NCAI. I am a
member of the Ponca Tribe of Nebraska.
3. NCAI is governed by its Executive Committee, who are elected by its entire membership.
The Executive Committee consists of NCAI’s President, its 1st Vice President, its Recording
Secretary, and its Treasurer. Twelve Regional Vice Presidents are elected by their respective
leadership.
4. Dante Desiderio (“Mr. Desiderio”) formerly served as NCAI’s Chief Executive Officer. A
true and correct copy of the Employment Agreement entered into between NCAI and Mr.

DocuSign Envelope ID: 46713051-E8B8-4E6E-A173-B1F5ED1A831E
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Desiderio is attached to NCAI’s September 2, 2022 Opposed Motion To Dismiss Or, Alternatively,
To Compel Arbitration (the “Motion”), as Exhibit 2.
5. At the time Mr. Desiderio’s employment with NCAI began, pursuant to NCAI’s
employment policies then in place, Mr. Desiderio accrued paid time off (“PTO”) at a rate of 4.62
hours per bi-weekly pay period.
6. In December of 2021, under Mr. Desiderio’s leadership, NCAI introduced and
implemented a new policy governing PTO. Under this new policy, NCAI employees were eligible
to “roll over” up to 80 hours of accrued but unused PTO as of each May 31st and December 31st,
annually. Any accrued but unused PTO in excess of 80 hours was to be paid out to employees
each year at the end of May and at the end of December. A copy of the PowerPoint presented to
NCAI employees regarding this new policy is attached here as Exhibit A. In addition to the
changes outlined in the PowerPoint, the new policy increased annual accrual from 15 days per year
to 20 days per year, for all employees.
7. Mr. Desiderio was subject to this new PTO policy, and an accounting of Mr. Desiderio’s
accrual of PTO is attached to here as Exhibit B.
8. As of December 18, 2021, Mr. Desiderio had accrued 73.83 hours of PTO.
9. Beginning in January 2022, Mr. Desiderio accrued leave at a rate of 6.15 hours per pay
period, per the new accrual policy. As of May 21, 2022, he had accrued a total of 146.15 hours of
PTO. Accordingly, on May 27, 2022, he was paid out for all accrued hours in excess of 80 – which
amounted to 66.15 hours.
10. Mr. Desiderio’s pay stubs are attached here as Exhibit C, and show that, on May 27, 2022,
Mr. Desiderio was paid $8.746.16 for 66.15 hours of “vacation.”

2
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11. Mr. Desiderio continued to accrue PTO at a rate of 6.15 hours per pay period. See Exh. B.
As of the date of his separation from NCAI, he had accrued 116.92 hours of PTO. Accordingly,
his last paycheck from NCAI, dated August 15, 2022, reflects that he was paid out for the entirety
of his unused PTO balance: 116.92 hours, or $15,458.17.
12. Following the issuance of his final paycheck dated August 15, 2022, Mr. Desiderio had
been compensated for each and every hour of PTO that he had accrued but not used during his
employment at NCAI in accordance with NCAI policy.

I declare under penalty of perjury that the foregoing is true and correct.
Washington, DC

Done this 2nd day of September, 2022, in _______________________________.

___________________________
Larry Wright Jr.
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Exhibit A
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New NCAI PTO Policy
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New policy is a PTO (paid time off) policy which can
be used for vacation, sick, personal, FMLA, etc.
You will accrue hours every month based on your
years of service – all reset of accruals will be based
on a calendar year.

What’s In It For
Me?

On last payroll of the year, you will receive a payout
of any hours over 80. January 1 you will have up to 80
hours accrual to begin the year.
You will continue to accrue each month your years of
service allotment. (example: 6.15 hours per pay cycle.)
At mid-year – another payout of hours over 80 will be
made in order to control the fiscal responsibility of
the organization.
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Example of PTO Payouts on December 24th payroll and May 31st

 Assumptions:
 Employee has a total of 95 hours in PTO bank at end of year.
 Carryover limited to 80 hours.
 15 hour balance over 80 will be paid out on last payroll of the


Example of
payout:




year (December 24).
Employee continues to accrue PTO monthly according to
policy schedule.
By May 31st employee has taken 50 hours of the 80 hours of
carryover.
The 30 hours carryover will be paid out effective May 31st ,
leaving the then current accrual intact for use during the
rest of the year.

 Calculation example (employee’s hourly rate based on annual
salary of $82,000:

 December 31st: 15 hours @ $39.42 = $591.30 paid
 May 31st: 30 hours @ $39.42 = $1,182.60 paid
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If you have questions:
email me at pfagan@ncai.org
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Exhibit B
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Exhibit C

ORG1:1 NCAI INC (FU
ND) 501C3
EE ID: 248
DD

Payrolls by Paychex, Inc.

1516 P Street Nw
Washington DC 20005

NON-NEGOTIABLE

DANTE DESIDERIO
606 SOUTH QUINCY STREET
ARLINGTON VA 22204

Payrolls by Paychex, Inc.
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Y430-527P

NATIONAL CONGRESS OF AMERICAN INDIANS

NON-NEGOTIABLE

EARNINGS

PERSONAL AND CHECK INFORMATION

Dante Desiderio
606 South Quincy Street
Arlington, VA 22204
Soc Sec #: xxx-xx-xxxx

BASIS OF DESCRIPTION
PAY
Salary
Vacation

Employee ID: 248

Home Department: 1 NCAI INC (FUND) 501C3
OTHER
Do not increase Net Pay

Pay Period: 07/31/22 to 08/13/22
Check Date: 08/15/22
Check #: 6255
NET PAY ALLOCATIONS

DESCRIPTION

THIS PERIOD ($)

YTD ($)

Check Amount
Chkg 015
NET PAY

0.00
16273.99
16273.99

0.00
131667.35
131667.35

WITHHOLDIN
GS

Total Hours
Gross Earnings
Total Hrs Worked

HRS/UNITS

RATE THIS PERIOD ($) YTD HOURS

M116.92

116.92

DESCRIPTION

SAFE HARBOR 4
DESCRIPTION

Social Security
Medicare
Fed Income Tax
DC Income Tax
VA Income Tax

10576.92
15458.17

FILING STATUS

H
H 0 No Withholding
20

TOTAL

NET PAY

Payrolls by Paychex, Inc.
0033 Y430-527P NATIONAL CONGRESS OF AMERICAN INDIANS • 1516 P Street Nw • Washington DC 20005 • (202) 466-7767

M183.07
183.07

YTD ($)
179807.64
24204.33

26035.09

204011.97

THIS PERIOD ($)

YTD ($)

781.05

6120.39

THIS PERIOD ($)

YTD ($)

413.62
7874.43

9114.00
2994.28
48913.18

1473.05

11323.16

9761.10

72344.62

THIS PERIOD ($)

YTD ($)

16273.99

131667.35

ORG1:1 NCAI INC (FU
ND) 501C3
EE ID: 248
DD

Payrolls by Paychex, Inc.

1516 P St NW
Washington DC 20005-1910

NON-NEGOTIABLE

DANTE DESIDERIO
606 SOUTH QUINCY STREET
ARLINGTON VA 22204

Payrolls by Paychex, Inc.
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Y430-527P

NATIONAL CONGRESS OF AMERICAN INDIANS

NON-NEGOTIABLE

EARNINGS

PERSONAL AND CHECK INFORMATION

Dante Desiderio
606 South Quincy Street
Arlington, VA 22204
Soc Sec #: xxx-xx-xxxx

BASIS OF DESCRIPTION
PAY
Salary
Vacation

Employee ID: 248

Home Department: 1 NCAI INC (FUND) 501C3
OTHER
Do not increase Net Pay

Pay Period: 05/08/22 to 05/21/22
Check Date: 05/27/22
Check #: 6029
NET PAY ALLOCATIONS

DESCRIPTION

THIS PERIOD ($)

YTD ($)

Check Amount
Chkg 015
NET PAY

0.00
11323.00
11323.00

0.00
79422.86
79422.86

WITHHOLDIN
GS

Total Hours
Gross Earnings
Total Hrs Worked

HRS/UNITS

RATE THIS PERIOD ($) YTD HOURS

10576.92
8746.16

M66.15

66.15

DESCRIPTION

Social Security
Medicare
Fed Income Tax
DC Income Tax
VA Income Tax

FILING STATUS

116346.12
8746.16

19323.08

125092.28

THIS PERIOD ($)

YTD ($)

SAFE HARBOR 4
DESCRIPTION

M66.15
66.15

YTD ($)

579.69

3752.79

THIS PERIOD ($)

YTD ($)

1198.03
280.19
5434.75

7755.72
1813.84
29170.75

1087.11

6929.11

8000.08

45669.42

H
H 0 No Withholding
20

TOTAL

NET PAY

Payrolls by Paychex, Inc.
0033 Y430-527P NATIONAL CONGRESS OF AMERICAN INDIANS • 1516 P St NW • Washington DC 20005-1910 • (202) 466-7767

THIS PERIOD ($)

YTD ($)

11323.00

79422.86
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Exhibit 2
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Executive Director Employment Agreement
This Employment Agreement ("Agreemenr) between the National Congress of American
Indians, a 501(c)(4) nonprofit organization, headquartered in Washington, D.C., (and sole owner
of the National Congress of American Indians Fund), and the National Congress of American
Indians Fund, a trust governed under the laws of the District of Columbia (hereafter "NCAI"), with
its principal office located at 1516 P St. NW, Washington, D.C. 20005, and Dante Desiderio,
residing at 606 Quincy Street, Arlington, Virginia, an individual ("Desiderio"), is made as of April
r?,,_, 2021 , with reference to the following facts:
RECITALS

1. NCAI is engaged in the provision of services to American Indian and Alaska Native People(s)
throughout the United States to: (1) protect Indian and Native traditional, cultural and religious
rights; (2) seek appropriate, equitable and beneficial services and programs for Indian and
Native governments and people; (3) secure and preserve Indian and Native rights under
treaties and agreements with the United States, as well as under federal statutes, case laws
and administrative decisions and rulings; (4) promote the common welfare and enhance the
quality of life of Indian and Native people; and (5) promote a better understanding among the
general public regarding Indian and Native governments, people and rights; and
2. NCAI has been delegated constitutional and management powers by the NCAI Congress and
the NCAI Fund, Inc. and maintains an administrative office in Washington, D.C.; and
3 . The Parties desire to enter into this Agreement to create an employment relationship on the
terms and conditions in this Agreement; and
4. Desiderio has direct, current and materially important knowledge of NCAl's financial and
operational workings having been a successful management employee of the organization in
past years, having consistently over the course of many years worked with NCAI in advocating
for federal Indian policies with federal agencies, Congressional staff, members of Congress,
and various relevant lobbyists and policy influencers; has national stature as a major federal
Indian pol icy influencer; and, notably, has provided invaluable guidance on various financial
and operational matters as a consultant to NCAI; and
5. Desiderio would be leaving a respected, economically meaningful, and secure career position
with the Native American Finance Officers Association (NAFOA) in accepting the Executive
Director position with NCAI; and
6 . NCAI considers the continued viability of NAFOA subsequent to Desiderio leaving NAFOA's
employ to be in the best interests of Indian Country generally, and important to NCAl's mission
EXECUTIVE DIRECTOR EMPLOYMENT AGREEMENT
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of engaging in activities vital to the economic, educational, and operational health of Tribes
and individual Indians. NCAI expressly recognizes that past and ongoing mutual efforts by
NAFOA and NCAI in various policy and other matters effecting Indian country have served to
amplify and materially enhance and strengthen the fulfillment of their respective missions; and
that the loss of each other's support would be meaningfully detrimental to their respective
interests.
NOW, THEREFORE, in consideration of the mutual and individual promises, representations, and
undertakings of the Parties set out in this Agreement, including its Recitals, the Parties agree as
follows:
TERM
Notwithstanding any at-will policy set out in NCAl's employee handbook, memoranda, or similar
documents, including but not limited to those sections of the NCAI employee handbook titled "AtWill Statement' and "Categories of Employment INTRODUCTORY PERIOD" which are hereby
superseded by this Agreement, the term of this Agreement shall be from May 11 , 2021 to May 11,
2024 ("Employment Term"), unless terminated earlier as provided in this Agreement. Employer
has no obligation to extend or renew this Agreement for succeeding terms or to provide any
reason why the Agreement was not extended or renewed; provided, however, the Parties agree
their intent is to renew this Agreement for additional terms.
In the event of any conflict or inconsistency between the terms and conditions of this Agreement
and any terms or conditions set forth in any NCAI policy, the terms and conditions set forth in
this Agreement shall prevail. Notwithstanding, Desiderio agrees to make a good faith effort to
abide by all employee conduct requirements established by NCAl's employee handbook or other
relevant NCAI policies.
GENERAL RESPONSIBILITIES OF THE EXECUTIVE DIRECTOR
Employer agrees to employ Desiderio and Desiderio agrees to be employed by Employer in the
role of "Executive Director," as defined by Employer's governing documents, and shall hold and
use the job title "Chief Executive Officer." In this capacity, Desiderio reports to the President of
the NCAI Executive Committee, as defined at Article IV of NCAl's Constitution ("Executive
Committee"). Desiderio shall perform services as directed by the Executive Committee according
to appropriate program jurisdiction, and shall direct and coordinate the various activities of the
NCAI Congress and Fund organizations through the authority delegated by the Executive
Committee.
Consistent with the NCAI Constitution and Bylaws, Desiderio is the administrative operating head
EXECUTIVE DIRECTOR EMPLOYMENT AGREEMENT
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of the organization and has the responsibilities and authority that are typically associated with
Desiderio's position as Chief Executive Officer. Desiderio has responsibility for leading and
managing all strategic and operational aspects of the organization and creating a vision for the
long-term success for NCAI and the NCAI Fundl. Desiderio has responsibility for ensuring that
goals and objectives are established and met, regulatory requirements are complied with,
resources are utilized efficiently and effectively, and the needs and priorities of the tribal
governments are being met and advanced. These objectives are achieved through the work staff,
strong tribal government relationships, tribal and non-tribal organizational partnerships. The
location of the work will be primarily in Washington, D.C., with travel as necessary to accomplish
the work. Desiderio shall also represent the NCAI Fund's business interests. In recog nition and
support of the annual performance criteria by w'hich Desiderio will be evaluated, all other C-Suite
level employees, by whatever title, will report to the Desiderio.
During the Employment Term, but excluding the Transition Period described below and any
periods of vacation, sick leave, and other leaves, Desiderio agrees to devote full business time to
the affairs of Employer and to use best efforts to perform Employee's responsibilities faithfully,
diligently, effectively, and efficiently. Outside employment, full or part-time, must be disclosed
prior to and during this temi .
ANNUAL EVALUATION

Desiderio shall be reviewed annually by the Executive Committee or a Committee thereof. The
annual evaluation will consider Desiderio's performance in the following categories:
•
•
•
•
•
•
•

Organization and reporting perfonnance and abilities;
Fiscal and budgeting practices and performance;
Financial control and oversight;
Program control and oversight;
Fundraising;
Employee management; and
Any other reasonable performance metrics the Executive Committee deems appropriate.

Six months after the beginning of the Employment Term, Desiderio shall be reviewed consistent
with the evaluation criteria above. Nothing in this provision is intended to restrict the Executive
Committee from providing on-going performance feedback, or conducting more regular formal
evaluations.
AUTHORITY

Desiderio is authorized to act on behalf of NCAI as required to carry out the normal financial,
administrative, personnel management functions (including, but not limited to, recruitment,
EXECUTIVE DIRECTOR EMPLOYMENT AGREEMENT
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screening, hiring, onboarding , ongoing supervision, and discipline); legal matters; and other
business of NCAI and/or to protect the interests of NCAI. Desiderio will follow NCAl's Bylaws and
policies, including adherence to its Conflicts of Interest Policy.

TRANSITIONAL PERIOD
The Parties recognize that it is in their respectiv·e best interests that Desiderio be allowed to assist
NAFOA in (i) concluding in an orderly manner any current matter in which his personal
involvement is an integral part, and (ii) recruiting, interviewing, hiring, and onboarding a new
NAFOA Executive Director; provided Desiderio places the interests of NCAI ahead of any other
conflicting considerations.
If Desiderio receives any compensation from NAFOA for his assistance in its securing a new
Executive Director or concluding the matters identified above, the receipt of any such
compensation shall not be deemed to be a violation of any NCAI conflict of interest or similar
policy.
Subsequent to his separation from NAFOA, Desiderio shall make clear to all parties that he is
representing the policies, viewpoints, and efforts of NCAI and not NAFOA, except as may be
required while concluding any current matter of which his personal involvement is an integral part.

COMPENSATION AND BENEFITS
The compensation and benefits payable under t his Agreement are outlined in Attachment A,
which is initialed by the parties and made a pant of this Agreement. Termination of the
employment relationship while the Agreement is in effect by NCAI shall result in the payment of
the sums outlined in the Tennination clause of this Agreement.

TERMINATION
If the Agreement is terminated by Desiderio, there shall be no termination compensation other
than accrued compensation earned prior to the effective date of termination minus payments due
and owing to NCAI, if any. Desiderio agrees that he will make a good faith effort to provide NCAI
with at least three months' notice should he terminate this Agreement.
In the event that the Agreement is terminated by NCAI for cause reasonably defined as (i) grossly
negligent, (ii) repeated failure to perfonn the essential requirements of the position, (iii) unethical,
illegal, or fraudulent conduct. or (iv) conduct that constitutes unlawful discrimination or
harassment, including sexual harassment as prescribed by NCAl's policies, ("For Cause") there
shall be no severance pay or termination compensation other than the payment of compensation
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remaining after deduction of amounts due and owing to NCAI, if any.
If the decision is made by NCAI to terminate the Agreement for reasons other than For Cause,
and in exchange for executing a standard severance agreement including a release of claims,
Desiderio shall be paid his full compensation for the twelve calendar month period following the
date of termination, as well as the cost of acquiring health benefits for that same time period
equivalent to those being provided as part of his compensation as set out in Attachment A. The
amount of this severance is expressly stated to be reasonable given that Desiderio will have left a
respected, economically meaningful, and secure career position with NAFOA in accepting the
Executive Director position with NCAI, as well as the recognition that it would be very difficult, if
not impossible as a practical matter, for Desiderio to secure an equ ivalent position in Indian
country to those he would then have had with either NCAI or NAFOA. If Desiderio obtains
subsequent employment within the twelve-month period, he w ill notify NCAI of that employment
and provide documentation of his compensation, and he agrees to forfeit the remaining severance
payments equal to the compensation he will receive from the subsequent employer. That is, NCAI
will only be obligated to issue severance payments for the portion of the twelve-month severance
period during which Desiderio has obtained subsequent employment equal to the difference
between his salary with NCAI at the time of his separation and his salary received from
subsequent employer.

DEATH / TOTAL DISABILITY
If Desiderio dies during the term of this Agreement, his employment and all obligations of NCAI
under this Agreement shall cease except those related to any insurance or retirement programs,
unpaid salary obligations, or reimbursable expenses.
In the event Desiderio becomes permanently disabled and unable to perform the essential
functions of his job as "essential functions· are defined under applicable federal/state laws, his
employment and all obligations of NCAI under this Agreement shall cease except those related to
any insurance or retirement programs, unpaid salary obligations, or reimbursable expenses, and
he may be replaced as required to carry on the functions of NCAI.
Desiderio's permanent disability means that Desiderio, by reason of his physical or mental
disability, is incapable of performing the duties of his customary position with NCAI, and such
disability has continued for a period of at least one hundred twenty (120) consecutive days in any
I2-month period and is expected to be of a long duration or to result in death. Permanent disability
shall be established by a majority of three physicians, one selected by Desiderio (or his/her
spouse, child or children, parent or legal representative in the event of his inability to select a
physician), one by NCAI, and the third by the two physicians selected by Desiderio (or his/her
spouse, child or children, parent or legal representative in the event of his inability to select a
EXECUTIVE DIRECTOR EMPLOYMENT AGREEMENT
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physician) and NCAI.
RESOLUTION OF DISPUTES
Arbitration. In the event of any Dispute (as defined below) between Desiderio and NCAI, including
all Disputes regarding Desiderio's rights under t his Agreement or termination of this Agreement, or
any extension or renewal thereof, and if the Dispute is not resolved informally by the Parties,
Desiderio shall submit the Dispute to binding arbitration, excluding Disputes regarding claims
based on the Fair Labor Standards Act and/or any applicable state wage and hour act. Desiderio
shall initiate the arbitration by notifying the President of NCAI in writing of the nature of the Dispute
and Desiderio's request for arbitration within one hundred twenty (120) days from the last time the
alleged violative action occurred.
The arbitration shall be governed by the Model Employment Arbitration Procedures of the
American Arbitration Association (the "AAA"), which are incorporated herein by this reference, and
by the provisions of Attachment B, which the Parties have initialed and is made part of this
Agreement. In case of any conflict between the AAA Model Employment Arbitration Procedures
and this Agreement, the terms of this Agreement shall prevail. Both parties agree to be bound by
any final decision of the arbitrator rendered pursuant to this Agreement, subject to appeal rights as
provided in any applicable federal or state law. This arbitration provision shall survive termination
of this Agreement.
Any such arbitration must be initiated by Desiderio not more than one hundred twenty (120) days
after termination of this Agreement or termination of any extension or renewal thereof, or the
dispute will be considered forever waived and time barred.
Disputes. As used herein, "Dispute" means any and all demands, claims, or causes of action,
whether related to or arising out of this Agreement, any applicable federal or state statute,
regulation or executive order, or the common law, including demands, claims or causes of action
for:
• Breach of contract, wrongful termination, breach of the implied covenant of good faith and fair
dealing, violation of public policy, retaliatory discharge, malfeasance, misfeasance, breach of
trust, equitable or promissory estoppel, misrepresentation, defamation, invasion of privacy,
tortuous interference with contract or contra.ctual expectancy, etc.;
• Employment discrimination, including claims based on Title VII of the Civil Rights Act, the Age
Discrimination in Employment Act, the Ame:ricans with Disabilities Act, any applicable state law
against discrimination, and all other applicable federal , state and local antidiscrimination laws,
regulations and executive orders; and
• Damages for pain and suffering, emotional d istress, liquidated damages, punitive damages,
taxable costs, interest and reasonable attomeys' fees.
EXECUTIVE DIRECTOR EMPLOYMENT AGREEMENT

INITIALS: 00

NCAI _ __

Case
Case1:22-cv-02664-CKK
1:22-cv-02664 Document
Document
3-1 9-1
FiledFiled
09/02/22
09/19/22
Page
Page
102 47
of 126
of 70

GENERAL TERMS
Desiderio represents and warrants to NCAI that he is free to enter into this Agreement and that he
has no commitment, arrangement or understanding to or with any party which restrains or conflicts
with his performance of the covenants, services and duties provided for in this Agreement.
During Desiderio's employment hereunder, this Agreement may not be assigned by either party
without the written consent of the other; providoo, however, that NCAI may assign its rights and
obligations under this Agreement to a successor by merger or affiliation if such successor carries
on NCAl's work substantially in the form in which it is being conducted at the time of the merger or
affiliation. Except as otherwise provided by applicable law, no interest of Desiderio or any
beneficiary or representative of Desiderio may be directly or indirectly transferred, encumbered,
seized by legal process, or in any other way subjected to the claims of a creditor. This Agreement
shall be binding upon Desiderio, his heirs, personal representatives and permitted assigns; and on
NCAI, its successors and assigns.
This Agreement and Attachments represent the entire agreement between the parties and
supersede any prior oral or written agreements between the parties. Any modification of this
Agreement must be in writing and signed by the Parties. If any provision of this Agreement is held
to be invalid or unenforceable, the remaining provisions shall remain in full force and effect.
When this Agreement requires that a party give notice to the other Party or other communication
that materially impacts the rights of the Parties, including specifically notices of breach, default,
termination, or arbitration, the notice must be provided to the following via any delivery method
that can be confirmed (e.g., Federal Express or confirmed delivery email):
If to Employer, to:
Sadina Montani
Partner, Crowell & Moring LLP
1001 Pennsylvania Ave. NW
Washington, DC 20004
smontani@crowell.com

If to Employee, to:
Dante Desiderio
606 Quincy Street
Artington, VA 22204
nahyssan@gmail.com
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This Agreement shall be interpreted under the laws of Washington, District of Columbia.
IN WITNESS THEREOF, the parties have executed this Agreement.

Date: April 1?,_, 2021

B y : - - - -- - -- - - - -- - -- - -

Date: April _ _, 2021

Fawn Sharp President, NCAI

...
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ATTACHMENT A
Compensation/Benefits/Leave
SALARY AND BENEFITS
Salary.
• Desiderio's annual salary will be $275,000 during the Employment Term and will be paid
according to Employer's customary payroll p ractices.
• Desiderio is eligible for a five percent (5%} annual salary increase based on meeting the goals,
metrics and milestones of the organization, effective one year after the Employment Term
begins and on the anniversary of the Employment Term every year thereafter.
• All payments of salary, bonuses, or other compensation will be reduced by applicable
withholdings and deductions.
• The parties agree the Desiderio is exempt under the Fair Labor Standards Act and applicable
state law pursuant to, among other things, the executive and/or administrative exemptions.
Bonus. In addition to his annual salary, Desiderio is not guaranteed a bonus, but Desiderio is
eligible for an annual bonus at the Executive Committee's discretion based on Desiderio's
performance towards meeting the goals, metrics and milestones of the organization.
Salary Adjustments. When appropriate, and at the sole d iscretion of the Executive Committee, a
merit salary increase in addition to the guaranteed salary increase described above may be
authorized based on Desiderio's performance. The Parties upon mutual agreement may at any
time approve an addendum to this Contract that identifies defined annual salary adjustments upon
the successful achievement of specifically identified performance-based criteria. To the extent that
the Executive Committee authorizes cost of living adjustments for all staff members, Desiderio will
be eligible to automatically receive a consistent cost of living adjustment.
Vacation. Desiderio is eligible to receive paid vacation leave consistent with the paid vacation
leave available to other full-time Employer employees as provided for in the Employment
Handbook.
Employment Benefits. During the Employment Term, Desiderio and Desiderio's family are
eligible to receive all benefits to the extent generally available to other full-time Employer
employees and their families. These benefits currently include medical, prescription, dental,
disability, group life, accidental death, and retirement plans. In addition, Desiderio is entitled to
paid sick leave or other leaves and benefits in accordance with Employer's policies and
procedures. Employer reserves the right to modify, amend, or discontinue any of the benefits at
any time. Desiderio reserves the right to voluntarily decline participation in any of the benefits at
any time. Any such declination shall be in accordance with Employer policies and procedures.
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EXPENSE REIMBURSEMENT
Business Expenses. Employer will reimburse Desiderio for reasonable and actual expenses
incurred during the Employment Term as required in discharging Desiderio's responsibility,
including lodging, travel, mileage, meals, and any approved costs incurred in connection with
attendance at an approved conference or other program. Desiderio must maintain records of the
expenses and timely submit the records to Employer with an explanation of the expense for which
Desiderio seeks reimbursement in accorda nce with Employer's policies.
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ATTACHMENT B
Additional Arbitration Terms
Neutral Arbitrator. The parties shall select a neutral and unbiased arbitrator according to the
procedures established by the AAA for that purpose.
Expenses of Arbitration. Under the AAA Employment/Workplace Fee Schedule, the employee's
fee is capped at $300. NCAI (the employer) pays the arbitrator's compensation unless the
employee or individual, post dispute, voluntarily elects to pay a portion of the arbitrator's
compensation . Arbitrator compensation and administrative fees are not subject to reallocation by
the arbitrator except upon the arbitrator's determination that a claim or counterclaim was filed for
purposes of harassment or is patently frivolous.
Each party shall bear its own witness fees, costs and attorneys' fees unless the arbitrator
otherwise orders one or the other party to bear such fees and costs.
Discovery. Both parties may make discovery prior to the arbitration hearing as provided for in the

AAA, and as the arbitrator may determine is necessary for each party to adequately arbitrate the
claims asserted in the arbitration, including access to essential documents and witnesses.

Attorneys. Either party may, but need not, be represented by an attorney of his or its choice at any
time during the arbitration process.
Remedies. The arbitrator shall not be limited in awarding remedies provided by this Agreement or
by any applicable federal , state or local statute, regulation, or executive order, or the common law,
so long as the arbitrator finds facts and makes conclusions based on the evidence presented
adequate for the award of such remedies.
Limitation of Arbitrator's Power. The arbitrator shall have no power to alter, amend or repeal any
provision of this Agreement.
Written Decision and Award. Within thirty (30) days of the close of the arbitration hearing, or as
otherwise agreed to by the parties, the arbitrator shall render a written decision and award. The
decision and award shall be based on the facts presented by the parties, this Agreement and
applicable law, and shall contain findings of fact and conclusions sufficient for judicial review to the
extent required by applicable law.

• ••
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CONSULTING AGREEMENT
This Consulting Agreement (“Agreement”) between the National Congress of
American Indians, a nonprofit organization, headquartered in Washington, D.C., (and
sole owner of the National Congress of American Indians Fund), and the National
Congress of American Indians Fund, a trust governed under the laws of the District of
Columbia (hereafter “NCAI”), with its principal office located at 1516 P St. NW,
Washington, D.C. 20005, and Max Muller & Associates, LLC, a Kansas limited liability
company (“Consultant”), with its principal office at 16144 Linden Street, Overland Park,
Kansas 66085, is made as of July 1, 2021.
WHEREAS, Consultant is a nationally known organization offering consulting and
training services to the public related to legal and business matters; and
WHEREAS, Consultant employs Max Muller (“Muller”), a natural person, with expertise
in legal, Tribal and business matters; and
WHEREAS, NCAI desires that Consultant specifically and directly assign Muller, as an
employee of Consultant, to provide advice and assistance to NCAI under the terms and
conditions of this Agreement; and
WHEREAS, the Consultant will specifically and directly assign Muller to provide
consulting advice and assistance to NCAI under the terms and conditions of this
Agreement; and
WHEREAS, the Parties expressly acknowledge their understanding and acceptance
that (i) Muller is an attorney licensed to practice law in Missouri, (ii) that Muller is not an
attorney licensed to practice law in any other state or US territory, (iii) that Muller does
not maintain an office or other physical presence in the District of Columbia, (iv) that
Muller has not and will not represent NCAI before any court within the District of
Columbia; but as per the American Bar Association's (ABA) Model Rule 5.5, the ABA’s
(December 16, 2020) Formal Ethics Opinion 495, and District of Columbia Court of
Appeals Rule 49, Muller may provide legal information to District of Columbia clients as
allowed by the jurisdiction in which he is licensed; and
WHEREAS, the Parties expressly acknowledge that much of Muller’s consulting advice
will arise from his legal background and his knowledge as being a certified Tribal
Human Resource Professional (THRP) and extensive business background in
structuring and transitioning businesses.
Consulting Agreement – NCAI/NCAI Fund and Max Muller & Associates, LLC
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NOW, THEREFORE, NCAI and the Consultant hereby agree as follows:
1. Consulting Services
a. Subject to the terms and conditions of this Agreement, Consultant will provide the
consulting services set out in Attachment A to this Agreement.
b. Consultant hereby assigns Muller to provide consulting services and guidance to
NCAI in accordance with the terms of this Agreement.
2. Compensation, Invoicing, Consulting Hours Carryover, Agreement
Extensions, and Reimbursement
A. Compensation. In exchange for a discounted hourly rate for the Services, NCAI
agrees to engage Max Muller, through Max Muller & Associates, LLC
(Consultant) at the rate of $10,500.00 per month over a 12-month period
effective July 1, 2021.
B. Consultant will provide NCAI an invoice monthly for hours worked, which invoice
shall detail the days and number of hours worked, and the matters worked on.
C. Consultant is an independent contractor and will be responsible for all of its own
expenses of every nature and type. However, NCAI will reimburse Consultant for
reasonable preapproved travel and other expenses Consultant incurs in
connection with performing the Services. Preapproval will be given or withheld by
NCAI’s Chief Executive Officer or his designee. To obtain reimbursement,
Consultant will submit to NCAI’s Chief Executive Officer or his designee, an
invoice describing services rendered and expenses incurred.
D. Invoices for Services and/or expense reimbursements may be submitted by
email to an email provided to Consultant by NCAI.
E. Invoices will be due and payable no later than the 15th business day of any
month.
3. Independent Contractor Status
The parties expressly agree that this Agreement creates an independent contractor
relationship, not an employment relationship. In its capacity as an independent
contractor, Consultant agrees and represents, and NCAI agrees, as follows:
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(a) Neither Consultant nor Muller shall be deemed an NCAI employee.
(b) Consultant and Muller have the right to perform services for others during the
term of this Agreement subject to the confidentiality provisions of this Agreement.
(c) Consultant has the sole right to control and direct the means, manner, and
method by which the Services required by this Agreement will be performed;
provided, however, Consultant acknowledges and agrees neither it nor Muller
has authority to obligate NCAI to any action or commitment, financial or
otherwise, without first obtaining such authority on a case-by-case basis from
NCAI ’s Chief of Staff or his designee(s). NCAI shall not be considered to be a
joint employer of Muller.
4. Business Licenses, Permits, and Certificates
Consultant represents and warrants that Consultant will comply with all applicable
federal, state, local, and Tribal laws, regulations, codes, and/or ordinances in its
performance of the Services to be performed under this Agreement.
5. State and Federal Taxes
NCAI will not:
• withhold FICA (Social Security and Medicare taxes) from Consultant's or Muller’s
(if any) payments or make FICA payments on Consultant's behalf,
• make state or federal unemployment compensation contributions or payments on
behalf of Consultant or Muller, and Consultant and/or Muller will not be entitled to
these benefits in connection with work performed under this Agreement; or
• withhold state or federal income tax from Consultant's payments.
Consultant shall pay all applicable taxes incurred while performing any services
under this Agreement, including all applicable income taxes and, if Consultant is not
or ceases to be a corporation, self-employment (Social Security) taxes.
6. Fringe Benefits
Consultant understands that neither it nor Muller are eligible to participate in any
employee pension, health, vacation pay, sick pay, or other fringe benefit plan(s) of
NCAI.
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7. Workers' Compensation
NCAI shall not obtain workers' compensation insurance on behalf of Consultant or
any of its employees.
8. Insurance
NCAI shall not provide insurance coverage of any kind for Consultant or its
employees.
9. Confidential and Proprietary Information
Consultant acknowledges that it will be necessary for NCAI to disclose certain
confidential and proprietary information to Consultant in order for Consultant to
perform duties under this Agreement. Consultant acknowledges that disclosure to a
third party or misuse of this proprietary or confidential information would irreparably
harm NCAI. Accordingly, Consultant will not disclose or use, either during or after
the term of this Agreement, any proprietary or confidential information of NCAI
without NCAI 's prior written permission except to the extent necessary to perform
Services on NCAI 's behalf.
(a) Proprietary or Confidential information
Proprietary or confidential information includes, but is not limited to:
• written, printed, graphic, or electronically recorded materials furnished by NCAI
for Consultant to use;
• notes, memoranda, and other hard copy or electronic memorialization of inperson, telephonic, text messaging, email or other discussions reasonably
understood to be for internal NCAI use;
• any written or tangible information stamped “confidential,” “proprietary,” or with a
similar legend, or any information that NCAI makes reasonable efforts to
maintain the secrecy of;
• legislative, business, marketing, and/or publishing plans or strategies;
• customer lists;
• NCAI operating procedures, trade secrets as defined by federal statute and case
law, design formulas, know-how and processes, computer programs and
inventories, discoveries, and improvements of any kind, sales projections, and
pricing information; and
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•

information belonging to NCAI members, clients, customers and/or suppliers
about whom Consultant gained knowledge as a result of Consultant's services to
NCAI.

Upon termination of Consultant's services to NCAI, or at NCAI 's request, Consultant
shall deliver to NCAI all materials in Consultant's possession relating to NCAI's
and/or its clients and/or customers’ data.
(b) Work Product
1) The product of all work performed under this Agreement (“Work Product”),
including without limitation all notes, reports, documentation, drawings,
computer programs, inventions, creations, works, devices, models, work-inprogress, and deliverables will be the sole property of NCAI; and Consultant
hereby transfers and assigns to NCAI all right, title and interest therein,
including but not limited to all audiovisual, literary, moral rights, and other
copyrights, patent rights, trade secret rights, and other proprietary rights
therein, Consultant now has or may have in the future; and quitclaims to NCAI
all right, title and interest to the Work Product it now has or may hereafter
acquire in any manner. Consultant expressly represents that all work done for
it by Muller is work made for hire by which Consultant acquires all ownership
rights of any nature and type in such work product. Consultant retains no right
to use the Work Product and agrees not to challenge the validity of NCAI ’s
ownership in the Work Product.
2) Consultant hereby assigns to NCAI all right, title, and interest in any and all
photographic images and videos or audio recordings made by or for NCAI
during Consultant’s work for it, including, but not limited to, any royalties,
proceeds, or other benefits derived from such photographs or recordings.
3) NCAI is entitled to use Consultant’s name and/or likeness in advertising and
other materials. Consultant may divulge its relationship with NCAI.
(c) Exclusions from Confidential or Proprietary Information
Obligations set out in this Paragraph 9 shall not apply to any portion of NCAI
Confidential or Proprietary Information which:
1) was at the time of disclosure to Consultant part of the public domain by
publication or otherwise; or
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2) became part of the public domain after disclosure to Consultant by publication
or otherwise, except by breach of this Agreement; or
3) was already properly and lawfully in Consultant’s possession at the time it
was received from NCAI; or
4) was or is lawfully received by Consultant from a third party who was under no
obligation of confidentiality with respect thereto; or
5) was or is independently developed by Consultant without reference to NCAI
Confidential or Proprietary Information; or
6) is required to be disclosed by law, regulation or judicial or administrative
process.
Consultant acknowledges that any breach or threatened breach of this
Confidentiality clause will result in irreparable harm to NCAI for which damages
would be an inadequate remedy. Therefore, NCAI shall be entitled to equitable relief,
including an injunction, in the event of such breach or threatened breach of the
Confidentiality clause of this Agreement.
10. General Terms
(a) This Agreement may not be terminated by NCAI during the first 183 days of the
Initial time Period except for malfeasance or gross misconduct on the part of
Consultant or Muller; and thereafter only for just cause. Should NCAI terminate
this Agreement, NCAI shall, within seven (7) calendar days of the notice of
cancellation, pay over to Consultant any and all then outstanding payments and
expense reimbursements due Consultant, which outstanding payments shall
include a pro rata amount for any days within a calendar month for which
Services have been provided.
(b) If Consultant terminates this Agreement by providing no less than 30 days’
written notice to NCAI, Consultant shall nevertheless wind up in an orderly
fashion assignments for NCAI which Consultant began prior to the date of notice
of termination hereunder.
(c) No alteration or modification of this Agreement shall be valid unless made in
writing and executed by Consultant and NCAI ’s President.
(d) This Agreement shall be construed and interpreted pursuant to the laws of the
District of Columbia applicable to contracts wholly entered into and performed in
the District of Columbia.
(f) Any notice or other communication by one party to the other hereunder shall be
in writing and shall be given, and be deemed to have been given, if either hand
delivered or mailed, postage prepaid, certified mail (return receipt requested),
addressed as follows:
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If to Consultant: 16144 Linden Street, Overland Park, Kansas 66085
If to NCAI: 1516 P St. NW, Washington, D.C. 20005
(g) Survival - The duty of Consultant to be bound by its obligation of confidentiality
under this Agreement shall survive the termination of this Agreement.
(h) Assignment - This Agreement is not assignable by either party. Any attempt by
either Party to assign any of the obligations of this Agreement is void. This
Agreement can only be modified by a written agreement signed by both Parties.
(i) Partial Invalidity - If any provision(s) of this Agreement are held invalid, illegal or
unenforceable, the validity, legality, and enforceability of the remaining provisions
shall not in any way be affected or impaired thereby.
(j) Complete Agreement; Counterparts - This Agreement is the complete and
exclusive agreement between NCAI and Consultant regarding the subject matter
hereof, which supersedes all proposals or prior agreements, oral or written, and all
other communications between NCAI and Consultant relating to the subject matter
of this Agreement. This Agreement may be executed in separate counterparts,
each of which shall be an original, but all of which taken together shall constitute
one and the same instrument.
IN WITNESS WHEREOF, the parties have executed this Agreement on the date first
written above.
Max Muller & Associates, LLC

National Congress of American Indians
National Congress of Americans Indians Fund

By: ________________________
Max Muller, Principal

By: _____________________________
Dante Desiderio
Chief Executive Officer
***
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ATTACHMENT A - SCOPE OF WORK
SERVICES TO BE PERFORMED
Contracts:
• Craft, evaluate, negotiate and execute a wide variety of different contracts covering
a range of transactions.
• Create and maintain relationships with suppliers and serve as the singular point of
contact for matters concerning contracts.
• Maintain records for correspondence and documentation in relation to established
contracts and those in progress.
• Communicate and present information to stakeholders about all contract-related
matters.
• Monitor contracts and move forward with close-out, extension or renewal according
to what’s best for the organization.
• Solve any contract-related problems that may arise with other parties and internally
within the organization itself.
• Assist and guide NCAI staff in negotiating, writing and executing agreements and
contracts,
• Research the impacts of current and previous service provider agreements with a
view to preventing future contract abuse and waste,
Human Resources:
• Review all current HR policies, and draft, revise or delete policies and procedures as
needed, with the concurrence and approval of the Chief Executive Officer or his/her
designee.
• Act as the organization’s equal employment opportunity officer.
• Handle, as necessary and appropriate, personnel disciplinary matters, including
investigations of misfeasance and/or malfeasance.
• Assist appropriate staff members in identifying, reviewing, and negotiating employee
benefit programs.
General Legal Matters:
• Draft or assist with drafting documents of any nature and type, as needed or
properly requested.
• Offer counsel on a variety of legal, human resource and general business issues.
• Consulting with advisors on general liability, benefits, stop loss, and other forms of
insurance coverage.
• Advise executives within the organization, as requested.
• Work directly with various departments within the organization, as needed or
requested.
• Advise on legal risks and legal liabilities associated with different deals.
• Anticipate unique legal issues that could impact the organization.
• Provide guidance to NCAI staff on the legal impacts of various past and future
decisions.
• Handle potential litigation and complaints; working with outside counsel or experts
as necessary and appropriate.
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•

Provide such other services as requested or directed by the Chief Executive Officer
or his/her designee.
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