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GLOSSARY 

Short version Description 

Band The Bad River Band of the Lake Superior Tribe of 

Chippewa Indians of the Bad River Reservation—

Plaintiff in this action. 

BIA Bureau of Indian Affairs, a federal agency within the 

U.S. Department of Interior 

CWA Clean Water Act, 33 U.S.C. § 1251 et seq. 

Dkt. __ Docket number entry for the Court’s electronic filing 

system. 

Enbridge 

 

Enbridge Energy Partners, L.P., Enbridge Energy 

Company, Inc. and Enbridge Energy, L.P.— named 

Defendants in this action 

EPA U.S. Environmental Protection Agency 

PHMSA Pipeline and Hazardous Materials Safety 

Administration—a federal regulatory agency within the 

U.S. Department of Transportation 

PSA Pipeline Safety Act, 49 U.S.C. § 60101 et seq.   

TAC Third Amended Complaint (Dkt. 123) 

1977 Transit Treaty Agreement between the Government of Canada and the 

Government of the United States Of America 

Concerning Transit Pipelines, Jan. 28, 1977, 28 U.S.T. 

7449, 1977 WL 181731. 

 

 

 

 

                                                 
 Although not required, a glossary is provided for the Court’s convenience. 
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Defendants (collectively, “Enbridge”) respectfully submit this reply in support of their 

motion for partial summary judgment on Counts 1, 2, 4, and 5 of the Third Amended Complaint 

(TAC).  See Fed. R. Civ. P. 56(a).   

ARGUMENT 

I. Federal law forecloses the Band’s public nuisance, regulatory authority, and 

ejectment counts  

A. The Pipeline Safety Act preempts and displaces the Band’s claims (Counts 1, 

2, 4, and 5) 

Enbridge’s opening brief explained that the federal Pipeline Safety Act (“PSA”), 49 

U.S.C. § 60101 et seq., establishes a uniform and exclusive scheme of interstate pipeline safety 

regulation by an expert federal regulator—thereby foreclosing the Band’s attempts to regulate 

pipeline safety (Counts 1, 2, 4, and 5).  See Dkt. 231 at 2-13.  There are no material factual 

disputes precluding resolution of summary judgment on this defense.  See Dkt. 284 at 1.1  The 

Band’s counterarguments are legal and have no merit. 

1. The Band’s claims are either preempted or displaced 

The Band’s lead argument is that its “federal nuisance …, ejectment, and regulatory 

authority claims sound in federal common law” and “federal statutes including the PSA do not 

preempt other federal law.”  Dkt. 282 at 1, 9; see also id. at 2 (agreeing that the Band’s Count 2 

is a state-law claim and that preemption is thus the right framework).  This argument is beside 

the point, however.  The Band’s claims are preempted by the PSA to the extent that they arise 

under state or tribal law, and they are displaced by the PSA to the extent that they sound in 

                                                 
1 The Band has submitted proposed findings (Dkt. 283) but those proposed findings relate only 

to an alternative ground for partial summary judgment raised in the last five pages of Enbridge’s 

opening brief.  See Enbridge Opening Brief, Dkt. 231 at 21-25 (explaining that the Band cannot 

show necessary elements of its public nuisance claims); see also Band’s Opp. Br. 21-32 (Dkt. 

282).  The Court can grant partial summary judgment in Enbridge’s favor without reaching the 

Band’s proposed findings of fact or Enbridge’s responses. 
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federal common law.  See Dkt. 231 at 2-13.  Thus, regardless of the source of law that gives rise 

to a given claim, the result is the same: The PSA forecloses it.   

Indeed, the Band’s insistence on using the displacement framework only weakens its 

position, because displacement is a lower bar than preemption.  “Legislative displacement of 

federal common law does not require the same sort of evidence of a clear and manifest 

congressional purpose demanded for preemption of state law.”  Am. Elec. Power Co. v. 

Connecticut, 564 U.S. 410, 423-24 (2011) (cleaned up).  For displacement, “Congress need not 

‘affirmatively proscribe’ the common-law doctrine at issue.”  United States v. Texas, 507 U.S. 

529, 534 (1993).  “The test for whether congressional legislation excludes the declaration of 

federal common law is simply whether the statute speaks directly to the question at issue.”  Am. 

Elec. Power Co., 564 U.S. at 423-24 (cleaned up).  In short, if a claim would be preempted if it 

arose under state or tribal law, then it follows a fortiori that it is displaced if it arises under 

federal common law.2   

2. The Band’s focus on the PSA’s express preemption clause is 

misplaced 

The Band argues that its claims “fall well outside the preemptive scope of the PSA.”  

Dkt. 282 at 2.  Its argument focuses on the PSA’s express preemption clause, which provides that 

“[a] State authority may not adopt or continue in force safety standards for interstate pipeline 

facilities or interstate pipeline transportation.”  49 U.S.C. § 60104(c).  According to the Band, 

this clause does not preempt its claims because the Band is not a “State authority” and its claims 

are not “safety standards.”  Dkt. 282 at 2-4. 

                                                 
2 The Band now denies that it has brought claims arising under tribal law, but it does not dispute 

Enbridge’s point that federal law preempts tribal law as it does state law.  See Dkt. 282 at 2. 
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This argument, too, is largely beside the point.  Enbridge argues that the doctrines of 

implied preemption (field preemption and obstacle preemption) apply.  See Dkt. 231 at 2-9.  The 

PSA’s express preemption clause simply provides “further confirmation of [Congress’s] intent to 

occupy the field to the exclusion of other regulators.”  Id. at 6.  For the Band’s state law claim 

(Count 2), the PSA’s express preemption clause directly applies.  See id. at 10 n.6.  Count 2 is 

also foreclosed by field and obstacle preemption. 

If the Band means to suggest that a statute with an express preemption clause has no 

implied preemptive effect beyond the reach of the express clause (see Dkt. 282 at 2), it is 

mistaken.  The Supreme Court has made clear that “Congress’ inclusion of an express pre-

emption clause ‘does not bar the ordinary working of conflict pre-emption principles.’”  

Sprietsma v. Mercury Marine, 537 U.S. 51, 65 (2002) (quoting Geier v. Am. Honda Motor Co., 

529 U.S. 861, 869 (2000)); see also English v. Gen. Elec. Co., 496 U.S. 72, 79 & n.5 (1990) 

(obstacle and field preemption may be understood as species of conflict preemption).  Indeed, the 

Court held in Geier that the state-law claim there was not preempted by the relevant statute’s 

express preemption clause but nonetheless was preempted under conflict preemption principles.  

See Geier, 529 U.S. at 867; see also Aux Sable Liquid Prods. v. Murphy, 526 F.3d 1028, 1034 & 

n.3 (7th Cir. 2008).  As Enbridge has explained, the Band’s claims are likewise preempted by the 

ordinary working of implied preemption principles.3 

                                                 
3 The Band appears to suggest that the express clause’s preemption of state-law “safety 

standards” applies only to “positive law” (i.e., statutes and agency regulations), not to common-

law claims about a pipeline’s safety.  See Dkt. 282 at 3-4.  The Band is incorrect.  See Olympic 

Pipe Line Co. v. City of Seattle, 437 F.3d 872, 879-80 & n.20 (9th Cir. 2006) (holding that the 

PSA expressly preempted contract provisions purporting to regulate the pipeline’s safety, even 

though contract provisions are a creature of common law rather than positive law).  In fact, the 

Supreme Court has stated in a variety of contexts that the term “standards” or “requirements” 

refers to common law as well as positive law.  E.g., CSX Transp. Inc. v. Easterwood, 507 U.S. 
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3. Field and obstacle preemption foreclose the Band’s claims 

The Band largely leaves Enbridge’s field and obstacle preemption arguments unrebutted.  

It does not deny that the PSA occupies the field of pipeline safety.  See also Dkt. 256 at 34 (the 

Band’s reply in support of its summary judgment motion, insisting that “this Court does not need 

to inquire as to whether the PSA preempts the field of pipeline safety”).  Nor does the Band 

dispute that Congress sought with the PSA to establish uniformity for interstate pipeline safety—

an objective that plainly would be undermined if states, tribes, and other localities were 

permitted to establish a patchwork of requirements applicable to interstate pipelines passing 

through their territory.  These considerations are dispositive and undisputed.  See Dkt. 231 at 2-9.   

The Band responds that “preemption turns ‘on what the [Band] did, not why it did it.’”  

Dkt. 282 at 4 (quoting Va. Uranium, Inc. v. Warren, 139 S. Ct. 1894, 1905-06 (2019) (opinion of 

Gorsuch, J.)).  The Band misreads Virginia Uranium.  While the Band quotes and cites Virginia 

Uranium as if it were quoting an opinion of the Supreme Court, there actually was no opinion of 

the Court in that case.  There was not even a plurality opinion.  Rather, the Court split 3-to-3-to-

3.4  The Band quotes from Justice Gorsuch’s opinion to contend that a court should never 

                                                                                                                                                             

658, 664 (1993) (holding Congress preempted common law claims in using the terms safety 

standards); Bates v. Dow Agrosciences LLC, 544 U.S. 431, 443 (2005) (holding that analogous 

preemption clauses “reach[] beyond positive enactments, such as statutes and regulations, to 

embrace common-law duties”); Riegel v. Medtronic, 552 U.S. 312, 324-25 (2008) (explaining 

that common law claims are less deserving of protection than positive law).  In any event, the 

Band’s argument leads nowhere.  Enbridge relies principally upon conflict—not express—

preemption here.  
4 There were two separate opinions for two groups of three Justices each that agreed on the 

outcome but disagreed on the reasoning, along with a dissent from the three other Justices.  See 

139 S. Ct. at 1899-1909 (opinion of Gorsuch, J.); id. at 1909-16 (Ginsburg, J., concurring in the 

judgment); id. at 1916-20 (Roberts, C.J., dissenting).   
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consider the purpose that motivated an allegedly preempted action.  See Dkt. 282 at 4.  But six 

Justices—a supermajority—actually rejected that notion.5 

In any event, Enbridge’s preemption argument is not based on speculation about the 

“subjective” motivation behind the Band’s actions.  Enbridge’s preemption argument is based on 

the Band’s acts.  As the Band’s complaint demonstrates, the Band is actually seeking to regulate 

pipeline safety—a responsibility that Congress vested exclusively in Enbridge’s federal 

regulator, PHMSA.   

Start with the Band’s state-law public nuisance claim (Count 2).  See Dkt. 123 (TAC) at 

¶¶ 146-51.  The Band claims in that count that, due to erosion, the Bad River threatens to “strip 

the pipeline of its supporting soils and expose it to the river flows and an array of other stresses 

that it was never designed to withstand,” allegedly creating “a grave threat of a rupture, which 

would unreasonably interfere with the treaty-protected rights of the Band.”  Dkt. 123 (TAC) 

¶¶ 147, 150.  The Band concludes: “Enbridge is accordingly engaged in a public nuisance.”  Id. 

¶ 151.  In short, the Band’s nuisance claim is that the pipeline is a nuisance because it is 

insufficiently safe.  To establish its claim, the Band would necessarily have to prove that the 

pipeline’s safety falls short of the safety standard imposed by Wisconsin’s law of public 

nuisance.  The very elements of the Band’s claim, and not just its subjective motivation in 

                                                 
5 The three concurring Justices specifically declined to join Justice Gorsuch’s opinion because 

“his discussion of the perils of inquiring into legislative motive … sweeps well beyond the 

confines of this case.”  139 S. Ct. at 1909 (Ginsburg, J., concurring in the judgment).  And the 

three dissenting Justices maintained that “a state law is preempted not only when it ‘conflicts 

with federal law,’ but also when its purpose is to regulate within a preempted field.”  Id. at 1917 

(emphasis in original); see also id. at 1917-18 (“For example, even though a State may generally 

regulate its roads, it may not shut down all of the roads to a nuclear power plant simply because 

it disagrees with the NRC’s nuclear safety regulations.”). 
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bringing the claim, thus turn on the application of a preempted safety standard that the Band is 

seeking to enforce through this lawsuit.   

The Band’s federal public nuisance and regulatory authority claims (Counts 1 and 5) are 

practically identical to its state nuisance claim.  See Dkt. 123 (TAC) ¶¶ 139-45, 164-70.  In 

Count 1, the Band alleges that Enbridge is engaged in a federal public nuisance because Line 5’s 

operations allegedly present “a high risk of pipeline rupture.”  Id. at ¶¶ 141-44.  In Count 5, the 

Band asserts that its “regulatory authority applies to the question of whether the pipeline can 

appropriately and safely continue” on the Bad River Reservation.  Id. at ¶ 170. 

The Band’s ejectment claim (Count 4) likewise flows from an impermissible attempt to 

act as a pipeline safety regulator.  See Dkt. 123 (TAC) at ¶¶ 159-163.  The claim is based on the 

Band’s refusal to renew an easement because Enbridge allegedly did not meet safety regulation 

preconditions that the Band sought to impose.  As the Band itself explains in its own Proposed 

Findings of Fact in support of its summary judgment motion, when “Enbridge sought to obtain 

new easements,” “[t]he Band insisted instead on receiving from Enbridge detailed 

environmental, pipeline safety, oil spill, and emergency response information pertaining to 

Line 5 as a condition of moving forward with renewal negotiations.”  Dkt. 167 at 7 (¶¶ 50-51) 

(emphasis added).  The Band then purportedly determined that “Enbridge’s information was 

deficient and contained critical omissions” and “enacted a Resolution expressing its grave 

concerns … and directing Band staff to instead take steps to ensure the removal of the pipeline.”  

Id. at 8 (¶¶ 54-55).  These are actions by the Band that were expressly framed in terms of 

pipeline safety.  And in each one of these counts, the Band seeks an order enjoining Enbridge 

from operating on the Reservation due to these safety concerns.  See Dkt. 123 at p. 60 (TAC, 

Prayer for Relief).   
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The Band also suggests that PHMSA’s regulatory authority over shutdown orders is 

limited to emergency situations.  See Dkt. 286 at 8.  In the Band’s view, there is no PSA 

displacement or preemption for shutdown orders unless it is an emergency situation.  See id.  

This argument has no merit.  As Enbridge explained, the PSA establishes a comprehensive 

regulatory scheme, administered by an expert federal agency, to “provide adequate protection 

against risks to life and property posed by pipeline transportation and pipeline facilities.”  Dkt. 

231, quoting 49 U.S.C. § 60102(a).  Under PHMSA’s implementing regulations, the Associate 

Administrator can suspend or restrict the use of a particular pipeline facility if she finds, after 

giving notice and an opportunity for a hearing, that the pipeline facility “is or would be 

hazardous to life, property, or the environment ….”  49 C.F.R. §§ 190.233(a), 190.239.  PHMSA 

can take additional actions, such as issuing corrective action orders, consent orders, and civil 

penalties to enforce federal safety rules.  See 49 C.F.R. Part 190, Subpart B (Enforcement).  The 

Band also cites to the PSA’s citizen-suit provision but this provision supports Enbridge’s 

position.  See Dkt. 286 at 8, citing 49 U.S.C. § 60121(d).  Section 60121 limits injunctions to 

violations “of this chapter or a regulation prescribed or order issued under this chapter.” 49 

U.S.C. § 60121(a)(1).  The Band did not sue under the citizen-suit provision and its injunction 

request is not based on any violation of the PSA.  Against this backdrop, the Band’s claims must 

be seen for what they are—a bold attempt to bypass the comprehensive statutory scheme and 

have a jury displace an experienced federal regulator already on the job.    

In short, Enbridge’s preemption argument is based on the Band’s overt acts—not its 

subjective motives.  The Band’s contrary argument is meritless. 

4. Judicial estoppel does not save the Band’s claims  

The Band’s judicial estoppel argument (Dkt. 282 at 5-6) also fails, for there is no 

inconsistency between Enbridge’s position here and its position in Matter of Enbridge Energy, 
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LP, 964 N.W.2d 173 (Minn. Ct. App. 2021).  As explained there, the state commission was not 

adopting a safety standard on existing pipeline operations but instead was permitting the location 

of a new pipeline to be constructed—an area that Congress has expressly reserved for the states. 

In Matter of Enbridge Energy, Enbridge sought to build a replacement for portions of its 

Line 3 in Minnesota.  Id. at 184.  To do so, it needed a certificate of need from the state 

commission.  Id.  Enbridge informed the commission that the replacement project would benefit 

the state by, among other things, addressing potential risks from the existing, older pipeline, and 

the regulator granted the certificate.  Id. at 184-87.  As the Band observes (Dkt. 282 at 5), entities 

challenging the commission’s issuance of the certificate then argued that the PSA’s express 

preemption clause “preempt[ed] the commission’s consideration of safety issues related to 

Line 3” in determining whether to grant the certificate.  964 N.W.2d at 204.  As the Band also 

observes, Enbridge disagreed and contended that it was permissible for the state commission to 

consider safety-related issues in determining whether to permit Enbridge to carry out the 

replacement project.  See Dkt. 282 at 6.  The state court agreed with Enbridge, holding that “the 

commission has not adopted any safety standards—for existing Line 3 or for the new pipeline.  

Rather, the commission has considered the safety of existing Line 3 in deciding whether to grant 

a certificate of need for replacement Line 3.”  964 N.W.2d at 204. 

As the Band admits, to establish judicial estoppel it must show that Enbridge’s position 

here is “clearly inconsistent” with the one that prevailed in the Minnesota case, such that this 

Court’s acceptance of Enbridge’s preemption argument “would create the perception that either 

the first or second court was misled.”  Dkt. 282 at 6 (quoting Grochocinski v. Mayer Brown 

Rowe & Maw, LLP, 719 F.3d 785, 795 (7th Cir. 2013)).  But there is no inconsistency at all 

(much less clear inconsistency) between Enbridge’s position here and in the Minnesota case.  In 
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the Minnesota case, the state commission was not adopting a safety standard at all—it was not 

penalizing Enbridge or requiring Enbridge to take (or refrain from) any action based on the 

supposed unsafe condition of Line 3.  See Enbridge Brief, In the Matter of the Application of 

Enbridge Energy, 2021 WL 1586927, at *46 (Minn. Ct. App. Jan. 11, 2021) (“By considering 

the societal benefits of the Project, the [commission] did not engage in any ‘direct and 

substantial’ regulation of pipeline safety.” (citation omitted)); Matter of Enbridge Energy, 964 

N.W.2d at 204 (explaining that the court was not adopting any safety standards).  Rather, the 

commission was exercising its power to authorize Enbridge’s proposal to construct a new 

pipeline.  As the Minnesota court noted, the state commission clearly had the right to do so under 

the PSA, which gives states authority over authorizing new pipelines, by withholding from the 

federal regulator power “to prescribe the location or routing of a pipeline facility.”  49 U.S.C. 

§ 60104(e); see Matter of Enbridge Energy, 964 N.W.2d at 204-05. 

Here, by contrast, the Band seeks to force Enbridge to shut down an existing pipeline 

because it allegedly is not safe enough to satisfy the Band, though it does satisfy federal law.  In 

attempting to shut down an existing pipeline based on its own views about pipeline safety, the 

Band is impermissibly treading on PHMSA’s exclusive jurisdiction and erecting an obstacle to 

the federal objective of uniformity in interstate pipeline safety.  Nothing in Enbridge’s arguments 

in the Minnesota case is to the contrary.6 

 

 

                                                 
6 Because Matter of Enbridge Energy turned on the PSA’s express language including the 

savings clause, the Minnesota court did not address the implied preemption principles that 

Enbridge invokes here.  Thus, even if Enbridge somehow were judicially estopped from arguing 

express preemption here (and it is not), that would not affect its field preemption and obstacle 

preemption arguments. 
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5. The PSA’s saving clause does not apply here 

The Band also errs in invoking the PSA’s saving clause, which provides that the PSA 

“does not affect the tort liability of any person.”  49 U.S.C. § 60120(c); see also Dkt. 286 at 7-8.  

The argument fails for two independent reasons.  First, by preserving the “tort liability of any 

person,” the clause merely preserves a pipeline operator’s liability to pay tort damages to 

compensate a plaintiff for damages actually suffered; it does not open the door for government 

entities to regulate pipeline safety through injunctions, as the Band seeks to do here.  Second, as 

the Band’s own case makes clear, courts do not read saving clauses to thwart the operation of 

implied preemption doctrines like field and obstacle preemption.7  

a. The term “liability” refers to “legal responsibility” and is often used in the 

narrower sense of “[a] financial or pecuniary obligation in a specified amount” (i.e., a debt), as in 

the phrase “tax liability.”  See “Liability,” Black’s Law Dictionary (11th ed. 2019).  The PSA’s 

saving clause’s reference to the “tort liability of any person” is best understood in this sense, as 

referring to a person’s pecuniary obligation to pay compensation for damages arising from a tort.  

The Band prefers a broader reading of the clause as saving not just pecuniary liabilities but also 

nonpecuniary remedies like injunctions—even though Congress knows how to write a saving 

clause preserving “the remedies now existing at common law” when it wishes to do so.  Morales 

v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992).  Under the Band’s reading, the saving 

clause permits any use of state (or tribal) law to regulate interstate pipeline safety so long as the 

state-law claim can be classified as a tort claim.  But such a reading would impermissibly gut 

                                                 
7 The Band complains that Enbridge’s opening brief did not mention the savings clause or 

explain how the PSA preemption arguments can be squared with it.  See Dkt. 286 at 7.  But 

Enbridge does not bear the burden of alleging and establishing the application of any savings 

clause—the Band does.  See Duluth, Winnipeg and Pacific Ry. Co. v. City of Orr, 529 F.3d 794, 

798 (8th Cir. 2008).  In any event, the savings clause does not apply here. 
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Congress’s attempt to promote uniformity in pipeline safety regulation by committing interstate 

pipeline safety to the expert federal regulator.  The far better reading of the saving clause is that 

it preserves a pipeline operator’s liability to pay tort damages if the pipeline causes such 

damages (for instance, as a result of a release of oil), but leaves intact the PSA’s preemption of 

state and tribal attempts to directly regulate pipeline safety, including through common-law 

actions for injunctive relief.  See Morales, 504 U.S. at 384 (“we do not believe Congress 

intended to undermine this carefully drawn statute through a general saving clause”) (citation 

and quotation omitted).  This reading is fully consistent with Supreme Court precedent. 

The Supreme Court addressed a similar issue in United States v. Locke, 529 U.S. 89 

(2000).  Federal law regulates oil tanker ships in an effort to prevent oil releases.  Id. at 94.  The 

State of Washington, pursuing the same goal, “adopted regulations governing tanker operations 

and design.”  Id.  In the course of holding that Washington’s “regulations regarding general 

navigation watch procedures, English language skills, training, and casualty reporting are pre-

empted” by federal law, id. at 116, the Court considered the impact of two saving clauses in the 

federal law.  See id. at 103-07.  The clauses appeared to have broad language, stating that 

“[n]othing in this Act … shall … affect, or be construed or interpreted as pre-empting, the 

authority of any State … from imposing any additional liability or requirements with respect to 

… the discharge of oil” or “the authority of … any State … to impose additional liability or 

additional requirements … relating to the discharge, or substantial threat of a discharge, of oil.”  

Id. at 104-05.  The Court concluded that these saving clauses did not authorize broad state 

regulation of oil tanker safety but, rather, merely preserved state authority to impose damages 

liability to compensate for the effects of oil releases: “The evident purpose of the saving clauses 

is to preserve state laws which, rather than imposing substantive regulation of a vessel’s primary 
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conduct, establish liability rules and financial requirements relating to oil spills.”  Id. at 105; see 

also id. at 106 (“The text of the statute indicates no intent to allow States to impose wide-ranging 

regulation of the at-sea operation of tankers.”).  Likewise, the PSA’s saving clause preserves 

common-law “liability” for damages caused by pipelines, but it does not authorize states or tribes 

to use common law and injunctive relief to regulate the safety of pipeline operations. 

The Supreme Court’s decision in Sprietsma v. Mercury Marine, 537 U.S. 51 (2002), is 

also on point.  The plaintiff’s wife died after falling from a boat and being hit by its motor.  Id. at 

54.  The plaintiff brought a tort suit against the motor’s manufacturer, claiming that the motor 

was unreasonably dangerous because it was not equipped with a propeller guard.  Id. at 55.  A 

federal statute, the Federal Boat Safety Act of 1971, contained a preemption clause but also a 

saving clause practically identical to the one at issue here: “Compliance with this chapter … does 

not relieve a person from liability at common law.”  46 U.S.C. § 4311(g).  The Supreme Court 

interpreted the saving clause to protect claims like the plaintiff’s, which “necessarily perform an 

important remedial role in compensating accident victims.”  Sprietsma, 537 U.S. at 64.  The 

Court reasoned that “compensation is the manifest object of the saving clause, which focuses not 

on state authority to regulate, but on preserving ‘liability at common law or under State law.’  In 

context, this phrase surely refers to private damages remedies.”  Id. (quoting 46 U.S.C. 

§ 4311(g)) (emphasis added). 

The same is true here.  The PSA’s operative language (“tort liability”) is practically 

identical to the phrase that the Court focused on in interpreting the Boat Safety Act (“liability at 

common law”).  In both statutes, “compensation is the manifest object of the saving clause,” and 

the key language “surely refers to private damages remedies.”  Id.  The Band’s broader reading, 

according to which the clause preserves not just damages liability but also other remedies such as 
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injunctions, would allow the saving clause to undermine the PSA’s goal of bringing uniformity 

to interstate pipeline safety.  There is no basis for that sweeping reading of the clause. 

The Band’s opposition cites to a small handful of district court decisions but none 

involved an effort to shut down an operating pipeline.  See Dkt. 286 at 7-8, citing Cheverez v. 

Plains All Am. Pipeline, LP., No. CV15-4113 PSG (JEMx), 2016 WL 4771883 at *7 (C.D. Cal. 

Mar. 4, 2016); Am. Energy Corp. v. Tex. E. Transmission, LP, 701 F. Supp. 2d 921, 931 (S.D. 

Ohio 2010); Stutler v. Marathon Pipe Line Co., 998 F. Supp. 968, 970 (S.D. Ind. 1998).  In 

Stutler, the plaintiff landowners filed a negligence action seeking money damages after oil 

leaked onto their property.  998 F. Supp. at 968.  In American Energy Corp., the plaintiffs sought 

an order directing the natural gas pipeline operator to develop a mitigation plan and to pay 

mitigation damages.  701 F. Supp. 2d at 924.  In Cheverez, the pipeline was shut down following 

a spill, and it remains shut down today.  2016 WL 4771883 at *1.  Plaintiffs sought 

compensation from the spill and argued that the pipeline owner should be required to implement 

certain safety technology (i.e., automatic safety values) on nearby pipelines to avoid another 

spill.  See id. at *6.  The district court refused to dismiss the public nuisance count at the 

pleading stage because defendant had not shown a conflict with the PSA’s objectives.  See id.  

None of these cases supports the Band’s argument that this Court can shutdown Line 5 using the 

PSA’s savings clause. 

b. Even if the language of the saving clause is read to preserve all remedies rather 

than just damages liability, the clause does not impede Enbridge’s implied preemption 

arguments.  The Band relies on Geier, in which the Supreme Court held that the National Traffic 

and Motor Vehicle Safety Act’s express preemption clause should be read narrowly in light of its 

saving clause because “a reading of the express pre-emption provision that excludes common-
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law tort actions gives actual meaning to the saving clause’s literal language.”  Dkt. 282 at 7 

(quoting Geier, 529 U.S. at 868).  But though Geier read the saving clause to limit the scope of 

the statute’s express preemption clause, it made clear that implied preemption is a different 

matter: “We have just said that the saving clause at least removes tort actions from the scope of 

the express pre-emption clause.  Does it do more?  In particular, does it foreclose or limit the 

operation of ordinary pre-emption principles insofar as those principles instruct us to read 

statutes as pre-empting state laws (including common-law rules) that ‘actually conflict’ with the 

statute”?  529 U.S. at 869.  The answer was a resounding “no”: “We now conclude that the 

saving clause (like the express pre-emption provision) does not bar the ordinary working of 

conflict pre-emption principles.”  Id.  Again, “conflict pre-emption principles” include principles 

of field and obstacle preemption.  See English, 496 U.S. at 79 & n.5. 

The Supreme Court “has repeatedly ‘decline[d] to give broad effect to saving clauses 

where doing so would upset the careful regulatory scheme established by federal law.’”  Geier, 

529 U.S. at 870 (quoting Locke, 529 U.S. at 106-07).  Nor does a saving clause “create some 

kind of ‘special burden’ beyond that inherent in ordinary pre-emption principles—which ‘special 

burden’ would specially disfavor pre-emption here.”  Id.  “To the extent that [an] interpretation 

of [a] saving provision reads into a particular federal law toleration of a conflict that those 

principles would otherwise forbid, it permits that law to defeat its own objectives, or potentially, 

as the Court has put it before, to ‘destroy itself.’”  Id. at 872 (quoting AT&T Co. v. Cent. Off. 

Tele., Inc., 524 U.S. 214, 228 (1998)). 

Here, Enbridge has explained that the Band’s claims are preempted under ordinary 

principles of implied preemption.  See Dkt. 231 at 3-9.  The Band has no serious 

counterargument.  Certainly, as Geier makes clear, the PSA’s saving clause does not supply one. 
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6. If the Band’s claims are not preempted, they are displaced 

Enbridge’s opening brief explained that the Band’s claims, to the extent that they sound 

in federal common law rather than state or tribal law, are displaced by the PSA.  See Dkt. 231 at 

10-13.  As noted above, displacement is easier to establish than preemption, because preemption 

of state law implicates federalism principles whereas displacement of federal common law 

merely rests on the notion that Congress, rather than the federal Judiciary, is the primary maker 

of federal law.  See Am. Elec. Power, 564 U.S. at 423-24.  The Band’s own lead citation—

Michigan v. U.S. Army Corps of Engineers, 667 F.3d 765 (7th Cir. 2011) (“Asian Carp I”)—

makes the same point: “Importantly, while Congress must have spoken to the particular question 

at issue, it is not necessary for us to find the same manifest congressional purpose that we would 

require in an analysis of whether Congress has preempted state law.”  Id. at 778. 

In American Electric Power, the Supreme Court squarely held that “[t]he test for whether 

congressional legislation excludes the declaration of federal common law is simply whether the 

statute speaks directly to the question at issue.”  564 U.S. at 424 (cleaned up).  As Enbridge 

explained, the PSA quite plainly speaks to the question at issue here—the question of interstate 

pipeline safety and, in particular, regulating interstate pipelines to prevent releases.  See Dkt. 231 

at 10-12.  Rather than contest Enbridge’s application of the Supreme Court’s test, the Band 

quotes language from the Seventh Circuit’s Asian Carp I decision and contends that that 

language is not satisfied.  See Dkt. 282 at 9.  But Asian Carp I was decided just months after 

American Electric Power and, naturally, cites it heavily.  See 667 F.3d at 776-780.  It would be 

odd, to say the least, if the Seventh Circuit were somehow establishing a different legal test than 

the one the Supreme Court had just announced.  Needless to say, the Seventh Circuit did not do 

so.  Asian Carp I proceeds to state the test in the same terms as American Electric Power: Does 

the federal statute speak directly to the question at issue?  See id. at 778. 
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Since Asian Carp I applies the same legal standard as American Electric Power, it is no 

surprise that it leads to the same result here: The Band’s claims are indeed displaced by the PSA.  

In Asian Carp I, the Seventh Circuit focused on “the level of congressional action that is 

sufficient to displace federal common law.”  Id.  While the Clean Air Act provisions discussed in 

American Electric Power represented a sufficient “level of congressional action” to displace 

federal common law nuisance claims, the Seventh Circuit held that congressional action on 

invasive carp did not “reach the level of detail one sees in the air or water pollution schemes.”  

Id. at 778-79.  “Congress has not passed any substantive standard that speaks directly to the 

interstate nuisance about which the states are complaining” (the threat of invasive fish migrating 

into the Great Lakes and harming the ecosystem there).  Id. at 780.  With minor exceptions, 

“neither the Corps nor any other [federal] agency has been empowered actively to regulate the 

problem of invasive carp, and Congress has not required any agency to establish a single 

standard to deal with the problem or to take any other action.”  Id.  In short, Congress had made 

only a “narrow delegation” of authority which “bears little resemblance to the regulatory power 

that the EPA wields under the Clean Air Act.”  Id.  And “Congress has not provided any 

enforcement mechanism or recourse for any entity or party negatively affected by the carp, and 

there is certainly no recourse to the courts under the minimal scheme that has been established.”  

Id.  For these reasons, the Seventh Circuit concluded that the federal common law claim was not 

displaced. 

This case is entirely different: The PSA represents a “level of congressional action” far in 

excess of that at issue in Asian Carp I and comparable to that found sufficient to displace federal 

common law in American Electric Power.  The Band is complaining about the alleged risk of a 

release of oil from an interstate pipeline.  Congress has passed a substantive statute that speaks 
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directly to this issue: The PSA, whose stated “purpose … is to provide adequate protection 

against risks to life and property posed by pipeline transportation and pipeline facilities by 

improving the regulatory and enforcement authority of the Secretary of Transportation.”  49 

U.S.C. § 60102(a)(1).  That statute empowers an expert federal regulator—PHMSA, to which the 

Secretary has delegated authority—to actively regulate the issue of interstate pipeline safety 

(with prevention of releases being a central component of that issue).  And the PSA requires the 

agency to establish standards to deal with the issue: “The Secretary shall prescribe minimum 

safety standards for pipeline transportation and for pipeline facilities,” which “shall be … 

designed to meet the need for … pipeline safety … and … protecting the environment.”  Id. 

§ 60102(a)(2), (b)(1) (emphasis added).  This is not a “narrow delegation”; it gives PHMSA 

regulatory authority over pipeline safety comparable to what the EPA has over emissions 

sources.  The point is not open to serious debate. 

The Band asserts that the PSA provides no solution to the supposed “threat posed by the 

looming exposure of Line 5” because it “says nothing … about how close a river can come to 

exposing a pipeline, or how much of the pipe must be exposed, or what relief might be had in 

such circumstances.”  Dkt. 282 at 10.  To the contrary, PHMSA has taken ownership of these 

issues and addressed them in safety regulations implemented under the PSA.8  And, as Enbridge 

has explained, PHMSA has authority to shut down the pipeline to protect against risks to life and 

property.  But even assuming PHMSA’s regulations were silent on these issues, it is beyond 

                                                 
8 See 49 C.F.R. § 195.401(b) (explaining when the operator must take corrective action and 

prescribing the priority of corrective actions); see also PHMSA Notice, Pipeline Safety: Potential 

for Damage to Pipeline Facilities Caused by Earth Movement and Other Geological Hazards 84 

Fed. Reg. 18919 (May 2, 2019) (“Land movement, severe flooding, river scour, and river 

channel migration are the types of unusual operating conditions that can adversely affect the safe 

operation of a pipeline and require corrective action under … 195.401(b).”). 
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dispute that the PSA gives PHMSA authority to promulgate safety standards addressing these 

very issues in the manner it deems fit in the exercise of its expert discretion.  And American 

Electric Power makes clear that the displacement question does not turn on whether the Band is 

satisfied with how the federal agency has actually exercised its broad delegated authority.  The 

Supreme Court there rejected the argument “that federal common law is not displaced until EPA 

actually exercises its regulatory authority, i.e., until it sets standards governing emissions from 

the defendants’ plants.”  564 U.S. at 425-26.  “The crucial point is that Congress delegated to 

EPA the decision whether and how to regulate carbon-dioxide emissions from powerplants; the 

delegation is what displaces federal common law.  Indeed, were EPA to decline to regulate … 

the federal courts would have no warrant to employ the federal common law of nuisance to upset 

the Agency’s expert determination.”  Id. at 426 (emphasis added).  The same point holds here.9 

The Band points out how, in other displacement cases, Congress had provided 

enforcement mechanisms as part of the statutory scheme.  See Dkt. 282 at 10-11.  But the Band 

concedes that Congress has done the same in enacting the PSA.  See id. at 8, 10 n.8.  In addition 

to giving PHMSA itself broad enforcement authority, a section of the PSA titled “Actions by 

private persons” authorizes private “civil action[s] … for an injunction against another person … 

for a violation of this chapter or a regulation prescribed or order issued under this chapter ….”  

49 U.S.C. § 60121(a).  As the Band notes (Dkt. 282 at 11), American Electric Power treated an 

analogous private enforcement provision in the Clean Air Act as strengthening the argument for 

                                                 
9 The Band focuses on the point that, in an earlier displacement case (City of Milwaukee), the 

agency actually had implemented regulations governing the activity at issue.  See Dkt. 282 at 10-

11.  But American Electric Power expressly acknowledged City of Milwaukee and explained that 

the existence of agency regulations addressing the subject matter is not necessary for 

displacement.  See 564 U.S. at 426.  Asian Carp I makes the very same point: “executive action 

or lack thereof does not affect the displacement analysis.”  667 F.3d at 777. 
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displacement.  See 564 U.S. at 425; 42 U.S.C. § 7604(a).  Still, the Band urges the Court to 

disregard the PSA’s private right of action, invoking a separate provision of the PSA: “[a] 

remedy under this section is in addition to any other remedies provided by law.  This section 

does not restrict a right to relief that a person or a class of persons may have under another law or 

at common law.”  49 U.S.C. § 60121(d); see Dkt. 282 at 8, 10 n.8.  But the Band ignores that the 

Clean Air Act section discussed in American Electric Power had a practically identical 

provision: “Nothing in this section shall restrict any right which any person (or class of persons) 

may have under any statute or common law to seek enforcement of any emission standard or 

limitation or to seek any other relief ….”  42 U.S.C. § 7604(e) (emphasis added).  Such a 

provision does not affect the displacement analysis because federal common law is displaced so 

long as Congress has spoken directly to the question at issue, regardless of whether it has stated 

an intent to displace federal common law.  See, e.g., Am. Elec. Power, 564 U.S. at 423-24. 

Moreover, the Seventh Circuit has expressly rejected an argument that a federal statute 

did not displace a federal common law remedy because the statute did not confer a remedy on 

the plaintiff.  In Illinois v. Outboard Marine Corp., the plaintiff sought to pursue a common law 

claim for pollution and urged the Seventh Circuit “to find that Congress has not ‘addressed the 

question’ because it has not enacted a remedy against polluters.”  680 F.2d 473, 478 (7th Cir. 

1982).  The Seventh Circuit declined that invitation to second-guess the scheme chosen by 

Congress:  “Adopting this distinction … would be no different from holding that the solution 

Congress chose is not adequate.  This we cannot do. … [O]ur fundamental commitment to the 

separation of powers precludes the courts from scrutinizing the sufficiency of the congressional 

solution.”  Id.  The same reasoning forecloses the Band’s argument here. 
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In the end, the displacement question here is not a close one.  The regulation of interstate 

pipeline safety is a complex endeavor involving highly technical matters and the balancing of a 

range of crucial policy interests.  Congress has chosen to address the issue by giving an expert 

federal agency broad authority to regulate interstate pipeline safety.  As the Supreme Court 

reasoned in American Electric Power, “[i]t is altogether fitting that Congress designated an 

expert agency … as best suited to serve as primary regulator” given that “[f]ederal judges lack 

the scientific, economic, and technological resources an agency can utilize in coping with issues 

of this order.”  564 U.S. at 428.  Judges “are confined by a record comprising the evidence the 

parties present,” and thus limited to a narrow assessment that takes into account only the 

potential impact on the parties before the court.  Id.  “The expert agency is surely better equipped 

to do the job than individual district judges issuing ad hoc, case-by-case injunctions.”  Id.  The 

Band may be displeased with Congress’s chosen solution to the problem, or with the federal 

agency’s discharge of its delegated authority, but none of that justifies its attempt to use the 

common-law-making power of the federal courts to create an alternate scheme more to its liking.  

In short, the Band insists that its federal nuisance, ejectment, and regulatory authority 

claims “sound in federal common law.”  Dkt. 282 at 1.  The PSA displaces those claims.10 

                                                 
10 The Band’s nuisance, regulatory authority, and ejectment counts are also displaced by the 

Clean Water Act (CWA) to the extent that those claims are based on impacts from a future spill 

to waterways.  See Dkt. 231 at 12-13 & n.8.  As Enbridge explained, the CWA speaks directly to 

this question by establishing a comprehensive regulatory regime for responding to releases into 

jurisdictional waters.  See id., citing Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 

849, 857 (9th Cir. 2012) (“AEP extinguished [the Tribe’s] federal common law public nuisance 

damage action, along with the federal common law public nuisance abatement actions.”).  The 

Band asserts CWA displacement is more “fine-grained,” but in actuality the Act’s displacement 

of common law nuisance claims has been broadly applied.  See Middlesex County Sewerage 

Auth. v. Nat’l Sea Clammers Ass’n, 453 U.S. 1, 21-22 (1981) (“The Court has now held that the 

federal common law of nuisance in the area of water pollution is entirely pre-empted.”); 

Arkansas v. Oklahoma, 503 U.S. 91, 99 (1992) (“[T]he comprehensive regulatory regime created 

 

Case: 3:19-cv-00602-wmc   Document #: 323   Filed: 07/01/22   Page 27 of 45



 

21 

 

B. The Band’s ejectment count is foreclosed by the Foreign Affairs Doctrine 

(Count 4) 

The Band’s ejectment count is separately foreclosed by the Federal Government’s foreign 

affairs policy, as expressed in a 1977 Transit Treaty with Canada.  See Dkt. 231 at 13-18.  The 

Band’s opposition does not raise any material fact precluding summary judgment of the 

ejectment count based on the Foreign Affairs Doctrine.  The Band’s responsive arguments are 

legal and without merit.  

1. The Supreme Court’s reasoning in Garamendi controls 

As Enbridge explained, the U.S. Supreme Court struck down a state law based on an 

express foreign policy favoring resolution of certain disputes through inter-governmental 

negotiations and diplomacy.  See Dkt. 231 at 17, discussing Am. Ins. Ass’n v. Garamendi, 539 

U.S. 396 (2003).  The same reasoning applies with even more force here.   

The Band does not dispute that Line 5 is covered by the 1977 Transit Treaty.  In fact, 

during the 1977 ratification hearings, a State Department representative and other witnesses 

made clear that Line 5 would fall within the Treaty’s protection.  See Dkt. 231 at 15 & n.9; see 

also Senate Committee on Foreign Relations, Agreement with Canada Concerning Transit 

Pipelines, S. Exec. Rep. No. 95-9, at 58 (prepared statement of Ashland Oil executive) (‘The 

Lakehead system is routed through the states of Minnesota, Wisconsin, and Michigan in its 

principal route to the Sarnia-Toronto area.”).  Thus, at the time Congress had ratified the 1977 

Transit Treaty, Line 5 had already been operating for more than two decades with the Band’s 

permission (and the BIA’s approval). 

                                                                                                                                                             

by the 1972 amendments pre-empted [a State’s] federal common law remedy [of nuisance].”); 

Illinois v. Outboard Marine Corp., 680 F.2d 473, 478 (7th Cir. 1982) (“[T]he ‘question’ 

Congress ‘addressed’ in the 1972 Amendments [to the CWA] was the entire question of water 

pollution. The displacement of federal common law must … be equally broad.”). 
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Contrary to the Band’s argument (Dkt. 282 at 15), Enbridge is not relying upon the 

foreign policy views of Canada.  Enbridge relies upon the U.S. foreign policies expressed in the 

1977 Transit Treaty, which was signed by the U.S. President and ratified by Congress.  See Dkt. 

231 at 15-16.  Article II prohibits any “public authority” from impeding the operation of 

international pipelines like Line 5.  See Art. II of 1977 Transit Treaty, available at 1977 WL 

18173111  There is no question that federally recognized Indian Tribes (including the Band) are 

public authorities.12  And Article IX expresses a U.S. foreign policy favoring bilateral resolution 

of disputes over the Treaty’s “interpretation, application, or operation ….”  Art. IX of the 1977 

Transit Treaty.  The Band’s attempt to force the shutdown of Line 5 in litigation would fly in the 

face of these two federal policies expressed in the 1977 Transit Treaty.  See In re Assicurazioni 

Generali, S.P.A., 592 F.3d 113, 119 (2d Cir. 2010) (applying Garamendi to preclude a state 

lawsuit).   

Enbridge’s brief relied upon Canada’s statements to confirm a conflict with those U.S. 

foreign policies.  Dkt. 231 at 16.  As the Supreme Court has explained, the test for conflict 

preemption is whether the state (or tribal) action will have “more than some incidental or indirect 

effect in foreign countries.”  Zschernig v. Miller, 389 U.S. 429, 434 (1968) (quotations omitted).  

Thus, the conflict preemption test itself contemplates consideration of the foreign government’s 

reaction.  In Garamendi, for example, the Court emphasized that California’s law “raised a 

                                                 
11 The 1977 Transit Treaty recites that the United States and Canada “[b]eliev[e] that pipelines 

can be an efficient, economical and safe means of transporting hydrocarbons” and are 

“[c]onvinced that measures to ensure the uninterrupted transmission by pipeline” is “the proper 

subject of an agreement between the two Governments.”  1977 Transit Treaty Preamble, 

available at 1977 WL 181731.   
12 In various statutory schemes, for example, Congress has defined a public authority to include 

federally recognized Indian tribes.  E.g., 23 U.S.C. § 101(a)(23) (explaining that a “public 

authority” may include a federal, state, or municipal government, or an Indian tribe). 
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further irritant to the European allies by undercutting European privacy protections.” 539 U.S. at 

425 (cleaned up).  There is no question that a shutdown of Line 5 will have this impact.  As 

Enbridge explained and as the Band does not dispute, the shutdown efforts have certainly 

aggravated the Government of Canada and led directly to the invocation of the 1977 Transit 

Treaty dispute resolution process.  Dkt. 231 at 16; Dkt. 284 at ¶ 6 (Band admitting that the 

Government of Canada invoked Article IX’s dispute resolution process on October 4, 2021).   

The Band is trying to do here what the Supreme Court rejected in Garamendi—pursue its 

own foreign policy.  In Garamendi, the agreements between the United States and Germany 

embodied a policy of compromise that conflicted with the “iron fist” of the unilaterally adopted 

California statute.  See Garamendi, 539 U.S. at 424-27.  “The express federal policy and the 

clear conflict raised by the state statute are alone enough to require state law to yield.”  Id. at 

425.  Similarly, the Band’s ejectment count should yield to the foreign policies expressed in the 

1977 Transit Treaty.  See In re Assicurazioni Generali, S.P.A., 592 F.3d at 119. 

2. The 1977 Transit Treaty does not abrogate any specific rights 

embodied in the Band’s earlier treaties with the United States 

The Band does not dispute that Indian tribes are dependent domestic nations subject to 

plenary authority of Congress.  See Dkt. 231 at 3.  The Band’s main argument is that the 1977 

Transit Treaty does not abrogate specific rights embodied in the Band’s earlier treaties with the 

United States.  See Dkt. 286 at 13-14.  This reasoning is misplaced, however, because no specific 

rights embodied in the Band’s treaties are being abrogated.  

The Band relies upon “its possessory rights in its land” described in the 1854 Treaty 

between the United States and the Chippewa.  Dkt. 282 at 13, citing Wisconsin v. Hitchcock, 201 

U.S. 202, 214-15 (1906) and United States v. Thomas, 151 U.S. 577, 582 (1893).  The 1854 

Treaty states that the United States agrees “to set aside and withhold from sale, for use of the 
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Chippewas of Lake Superior, the following-described tracts of land …”  1854 Treaty, Art. 2.  

Nothing in the 1854 Treaty forecloses federal regulation of Reservation land or prevents 

Congress from imposing some limits on the tribal use of the Reservation land.  See U.S. Const., 

Art. I, § 8, cl. 3.  Similar to zoning requirements, these limits are not viewed under the law as 

taking away property rights.  By the same token, the 1977 Transit Treaty does not abrogate any 

possessory rights under the 1854 treaty by preventing the Band from impeding the flow of 

hydrocarbons through a transit pipeline installed decades ago in the Reservation’s subsurface 

with the Band’s consent and the BIA’s approval.   

The Band also relies upon its inherent authority to exclude non-Indians from tribal lands.  

See Dkt. 282 at 13.  The Band argues that Enbridge must satisfy an “exceedingly high” burden to 

demonstrate that Congress intended to abrogate treaty rights.  See Dkt. 282 at 13-14.  But, as the 

Band’s cited cases reveal, this burden applies only to the abrogation of specific treaty rights.  See 

id., citing Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 202-03 (1999) and 

United States v. Dion, 476 U.S. 734, 740 (1986).  It does not apply to a general, inherent right to 

exclude as a sovereign.  See U.S. Dep’t of Labor v. Occupational Safety & Health Review 

Comm’n, 935 F.2d 182, 186-87 (9th Cir. 1991); see also Smart v. State Farm Ins. Co., 868 F.2d 

929, 934-35 (7th Cir. 1989) (explaining that the Chippewa treaties “simply convey land within 

the exclusive sovereignty of the Tribe” but do not delineate specific rights in a manner 

comparable to the Navajo treaty, which granted a specific right to exclude unwanted federal 

OSHA inspectors).  The Band has failed to identify a single specific treaty right that would be 

abrogated by application of the 1977 Treaty. 
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3. The Band’s arguments about the 1977 Transit Treaty’s scope are 

without merit 

The Band next asserts that the 1977 Transit Treaty “is not an absolute ban on 

government action affecting the cross-border flow of oil.”  Dkt. 286 at 16 (emphasis added).  

This, too, mischaracterizes Enbridge’s arguments.  Enbridge has not claimed the 1977 Transit 

Treaty sets an absolute ban on government action or regulation affecting the pipeline.  As 

Enbridge has explained, the 1977 Transit Treaty prohibits any public authority—including Indian 

Tribes—from adopting measures that impede or stop the flow of hydrocarbons across the U.S.-

Canada border.  Here, the Band seeks not merely to subject Line 5 to government regulation or 

action authorized by the 1977 Transit Treaty but to force Line 5 to shutdown entirely.  This is 

precisely what the 1977 Transit Treaty forbids.   

The Band’s brief quotes Article IV of the 1977 Transit Treaty but does not articulate any 

argument that its ejectment count is justified under this article.  See Dkt. 286 at 16.  Nor could 

the Band.  Article IV provides that, “[n]otwithstanding the provisions of Article II,” the transit 

pipeline “shall be subject to regulations by the appropriate governmental authorities having 

jurisdiction over such Transit Pipeline” with respect to safety, environmental, fiscal, and 

reporting requirements.  1977 Transit Treaty, Art. IV (emphasis added).  Article IV does not 

justify the Band’s ejectment claim for several reasons.   

First, the Band seeks to shut down Line 5’s operations entirely rather than merely subject 

the pipeline to “regulations.”  Second, Article IV is not an affirmative grant of power but rather, 

similar to a savings clause, merely preserves authority to those “appropriate” agencies already 
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having such authority under each Party’s national laws.13  PHMSA regulators are “the 

appropriate governmental authorit[y] having [regulatory] jurisdiction over” Line 5’s safety—not 

the Band or a jury applying federal common law.  Third, Article IV—cited by the Band—does 

not address stoppages.  Rather, Article V is the only provision in the 1977 Transit Treaty that 

addresses a complete stoppage of the operation of a transit pipeline.  It allows a Party (Canada or 

the United States) to “temporarily” stop the pipeline’s normal operation in rare situations such as 

a “disaster, emergency, or other demonstrable need occurs.”  Art. V(1), 1977 Transit Treaty; see 

id. at Art. V(2) (establishing a mechanism for allocating between the Parties the reduced supply 

of hydrocarbons whenever a temporary reduction occurs).  And a “temporary” stoppage is 

allowed only until such time as the emergency has passed.  See id. at Art. V(1).  In contrast, 

Article IV—relied upon the Band—contemplates ordinary course regulatory measures that do 

not impede the flow of hydrocarbons across the border.  To the extent that a regulatory measure 

permanently stops transmission altogether, it is barred by Article II of the 1977 Transit Treaty.  

(As noted above, Article II’s prohibition applies to “public authorities” including federally 

recognized Indian tribes).  Thus, contrary to the Band’s suggestion, Article IV cannot justify the 

Band’s ejectment count.   

The Band relies upon a 1991 Presidential Permit issued to Enbridge’s predecessor for the 

construction and operation of a cross-border pipeline.  See Dkt. 286 at 16.  Article 6 of that 

Permit states:  “This permit is subject to the limitations, terms, and conditions contained in any 

orders issued by any competent agency of the [U.S.] or of the State of Michigan with respect to 

the United States facilities.”  Dkt. 161-1 at 2, Art. 6 of Permit (emphasis added).  According to 

                                                 
13 Cf. Gorbach v. Reno, 219 F.3d 1087, 1094 (9th Cir. 2000) (“A saving clause does not create 

anything; it merely preserves from repeal what is already there.”).   
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the Band, Article 6 of the Presidential Permit means that the United States “interpreted … the 

[1977] Transit Treaty” to permit state and local authorities to shut down a transit pipeline based 

on safety or other concerns.  See Dkt. 286 at 16.  This argument is meritless.  

Obviously, if the United States were interpreting the 1977 Transit Treaty in the 1991 

Presidential Permit, that Permit would at least make some reference to the Treaty.  But the 1991 

Presidential Permit makes no mention of the 1977 Transit Treaty at all.  In fact, this same 

language in Article 6 appears in numerous Presidential Permits—including permits issued to 

other industries (such as railroads).14  It hardly reflects the Unites States’ interpretation of the 

1977 Transit Treaty, which governs only transit pipelines.  In all events, Article 6 of the 

Presidential Permit merely recognizes that the United States facilities are subject to state 

regulation to the extent permitted under federal law.  It does not vest the State with new 

authority.  See Art. 6 (referring to “any competent agency” of the U.S. or the State) (emphasis 

added); see also Art. 5 (saying that the permittee shall comply with “all applicable Federal and 

State laws”) (emphasis added).  There is no “competent” state agency authorized to regulate 

pipeline safety.  The state has permitting authority for the location or routing of a new pipeline 

within a State.  See 49 U.S.C. § 60104(e).  The PSA, however, displaces state and local 

regulation of pipeline safety once the facilities are constructed.  See id. § 60104(c); Olympic Pipe 

Line Co. v. City of Seattle, 437 F.3d 872, 883 (9th Cir. 2006).  Thus, the Band’s arguments 

regarding the 1991 Presidential Permit lead nowhere. 

                                                 
14 E.g., Presidential Permit authorizing Canadian National Railway Company for the 

Construction of Replacement Tunnel, containing the same Article 6 provision verbatim, 

https://www.presidency.ucsb.edu/documents/permit-authorizing-the-canadian-national-railway-

company-grand-trunk-corporation-and-any (last visited June 22, 2022).   
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In the end, the Band’s arguments about the 1977 Transit Treaty’s scope only confirm that 

the ejectment count is displaced.  The interpretation and application of the Transit Treaty is 

currently part of the U.S-Canada negotiations taking place as part of Article IX’s dispute 

resolution process.  See Dkt. 284 at ¶ 6 (Band admitting that the Government of Canada invoked 

Article IX’s dispute resolution process on October 4, 2021).  In short, the Band’s ejectment count 

is foreclosed by the Foreign Affairs doctrine.  Because there is no genuine issue of material fact, 

Enbridge is entitled to summary judgment on this Count.   

II. The Band’s ejectment and regulatory authority claims fail as a matter of law 

(Counts 4 and 5) 

Even assuming the Band’s counts are not displaced or preempted by the federal 

regulatory regimes, Enbridge is entitled to summary judgment on these claims on alternative 

grounds.  As Enbridge explained, the Band’s ejectment count is redundant of the trespass count 

and should be dismissed with prejudice.  See Dkt. 231 at 18-19.  These counts allege the same 

elements and facts, and ejectment is the remedy sought for the trespass claim.  See id.  

The Band’s opposition brief confirms that the claims are redundant.  According to the 

Band, trespass turns on the defendant’s presence on the land without the owner’s consent.  See 

Dkt. 286 at 17, citing Sattelberg v. United States, No. 12-cv-898-wmc, 2013 WL 6058955 at *3 

(W.D. Wis. Nov. 18, 2013) (Conley, J.).  Ejectment, according to the Band, turns on the 

defendant’s presence on the land when plaintiff is the owner and entitled to possession.  See Dkt. 

286 at 18, citing Joy v. City of St. Louis, 201 U.S. 332, 340 (1906).  There is no meaningful 

distinction between these claims in this case.  As Enbridge explained, the Band’s Complaint 

alleges the same facts to satisfy these counts.  See Dkt. 231 at 18.  The Band does not disagree.  

See Dkt. 286 at 18.  Because the ejectment count is duplicative of the trespass count, it should be 

dismissed with prejudice.      
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The Band does little to defend Count 5’s duplication with the other counts in the 

complaint.  See Dkt. 286 at 19 (noting that Count 5 seeks declaratory relief whereas the others 

seek injunctive relief).  The Band instead raises a different point, stating that its own Count 5 is 

not presently ripe for adjudication.  See id.  According to the Band, at the time of filing the 

Complaint, the Band believed that a ripe controversy might develop in the litigation as to the 

existence and scope of its regulatory authority over Enbridge.  See id.  But, according to the 

Band, this controversy never developed because (in the Band’s view) “Enbridge now recognizes 

the Band possesses that authority.”  See id.  The Band asks the Court to hold Count 5 in 

abeyance “unless and until a live controversy develops.”  Dkt. 231 at 19.  Enbridge, however, 

has its own claims about inappropriate regulation by the Band and does not concede that there is 

no live controversy.  Enbridge already established that Count 5 is displaced by the PSA and that 

it is redundant of the other counts in any event.  Enbridge is entitled to summary judgment on 

these grounds.  But even if the Court accepts the Band’s representations that its own Count 5 is 

not ripe, the proper disposition is dismissal rather than holding the unripe claim in abeyance.  See 

Medical Assur. Co., Inc. v. Hellman, 610 F.3d 371, 375 (7th Cir. 2010).   

III. The Band’s public nuisance claims fail as a matter of law  

A. The Band does not have standing to sue for a public nuisance under 

Wisconsin law (Count 2) 

As Enbridge explained, Count 2 of the Band’s complaint is grounded in Wisconsin state 

law.  See Dkt 231 at 20-21, citing Dkt. 123 (TAC) at ¶¶ 20, 146–51 and Wisc. Stat. § 823.01.  

This count fails because the Band lacks standing to sue under Wisconsin nuisance law.   

In its opening brief, Enbridge explained that the Band has no cause of action for public 

nuisance under Wisconsin law.  Dkt. 231 at 20–21.  Wisconsin Statutes section 823.01 identifies 

(as a matter of state substantive law) the parties eligible to maintain a public nuisance action—
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and Indian tribes are not included.  See Brauneis v. State, Lab. & Indus. Rev. Comm’n, 2000 WI 

69, ¶ 27, 236 Wis.2d 27, 612 N.W.2d 635 (“[A court] should not read into [a] statute language 

that the legislature did not put in.”).  The Band does not respond to this argument, thereby 

conceding Enbridge’s correct interpretation of state law.  Beal v. Wyndham Vacation Resorts, 

Inc., 956 F. Supp. 2d 962, 968 (W.D. Wis. 2013) (“Plaintiff failed to respond to defendant’s 

preemption arguments, thereby conceding that this claim is preempted and waiving any 

argument in response.”). 

The Band’s response instead addresses a phantom argument Enbridge never made.  True, 

Enbridge used the term “standing.”  Yet the Band mischaracterizes Enbridge’s argument as one 

about Article III—even though Enbridge never mentioned Article III or any caselaw on federal 

standing doctrine.  Enbridge makes no Article III argument.15  It rather argues the Band is not 

among the classes of parties the Wisconsin Legislature provided with a cause of action for public 

nuisance.  This would be true even if the Band had brought its claim in state court, where Article 

III does not apply.  Whether called “lack of standing,” “failure to state a claim,” or something 

else, the substance of Enbridge’s argument—unrebutted by the Band—is clear:  the Band does 

not have a cause of action for state-law public nuisance.  Cf. Travel All Over the World, Inc. v. 

Kingdom of Saudi Arabia, 73 F.3d 1423, 1429 (7th Cir. 1996) (“The district court may look 

beyond . . . technical nomenclature . . . to reach the substance of the movant’s contentions.”). 

 

 

                                                 
15 The Band’s cited case, which turned on Article III standing, therefore has no relevance here.  

Dkt. 231 at 21 (citing Protect Our Parks, Inc. v. Chicago Park Dist., 971 F.3d 722, 730–31 (7th 

Cir. 2020)). 

Case: 3:19-cv-00602-wmc   Document #: 323   Filed: 07/01/22   Page 37 of 45



 

31 

 

B. The Band cannot establish the necessary elements of its nuisance claims 

(Counts 1 and 2) 

 The Band’s nuisance counts fail for other reasons.  As Enbridge explained, the Band is 

not alleging that Line 5 is currently a public nuisance.  Nor could it.  Enbridge is operating an 

interstate and international pipeline under the jurisdiction of its federal safety regulator.  

Enbridge’s Line 5 supplies petroleum products that citizens on both sides of the U.S.-Canada 

border rely upon to heat homes and businesses, fuel cars, and power industry.  Simply operating 

an international pipeline cannot be a public nuisance.  The Band instead is raising anticipatory 

nuisance claims.  That is, the Band alleges that Line 5 may become a nuisance years into the 

future and that Line 5 should be shut down now based on the Band’s safety concerns. 

The Band’s anticipatory nuisance claim fails for two independent reasons.  First, for 

anticipatory nuisance claims, courts have required plaintiffs to meet a high threshold standard.  

Under Wisconsin law, the anticipatory public nuisance is actionable only if such harm is 

“certain.”16  Under federal common law, the harm must be “imminent.”17  Because the 

undisputed facts show that the Band cannot satisfy this standard under state or federal law, 

Enbridge is entitled to summary judgment on the public nuisance claims on this basis alone.  

Second, the Band has refused to allow Enbridge to prevent any anticipatory nuisance from 

manifesting itself in the future.  The Band seeks to inject factual disputes (see Dkt. 282 at 26-32; 

Dkt. 283 at 4-10), but the Court need not reach these arguments raised by the Band.   

                                                 
16 Krueger v. AllEnergy Hixton, LLC, 2018 WI App 60, ¶ 14, 29, 384 Wis. 2d 127, 137, 918 

N.W.2d 458, 463.   
17 Michigan v. U.S. Army Corps of Eng’rs, 758 F.3d 892, 900, 905 (7th Cir. 2014) (Asian Carp 

II); see also Matter of Chicago, Rock Island and Pacific R. Co., 756 F.2d 517, 521-22 (7th Cir. 

1985) (a “land use that will create a nuisance can be enjoined in advance … [b]ut as with any 

exercise of the injunctive power to prevent a future injury, the applicant … must show that the 

injury is imminent”).   
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1. The Band cannot satisfy the threshold requirement that any future 

release is “certain” (state law) or “imminent” (federal law) 

 As Enbridge explained, the Band’s state law public nuisance claim fails as a matter of 

law because the alleged threatened harm from Line 5’s rupture is not certain to occur.  Under 

Wisconsin state law, an alleged threatened harm must be certain or inevitable.18  Probable or 

contingent injury is not sufficient to support a public nuisance action.19  Faced with this 

Wisconsin case law, the Band does not even mention its state law public nuisance claim in this 

portion of its opposition brief.  See Dkt. 286 at 21-32.  And it was right not to do so, for it is 

undeniable that its allegations, even in their most extreme forms, do not involve a threatened 

harm that will certainly or necessarily occur.  Enbridge is entitled to summary judgment on the 

state public nuisance claim (Count 2). 

 The Band’s federal nuisance claim fails because, as Enbridge demonstrated, any 

threatened future release is not imminent.  See Dkt. 231 at 22-24.  The Band does not expressly 

disagree.  It instead claims that the Seventh Circuit requires only “significant” harm rather than 

“imminent” harm.  Dkt. 231. at 22 (quoting Asian Carp I, 667 F.3d at 780–82).  The Band is 

wrong.  If the mere significance, or magnitude, of the threatened harm were all that mattered, 

there would not have been a dispute in Asian Carp I, for “all sides agree[d] that if invasive carp 

                                                 
18 See Wergin v. Voss, 179 Wis. 603, 192 N.W. 51, 53 (1923) (“While a court of equity may 

enjoin a threatened or anticipated nuisance, public or private, it should do so only where it 

clearly appears that a nuisance will necessarily result from the contemplated act or thing which it 

is sought to enjoin.”); Wergin, 192 N.W. at 53 (injunctive relief is granted only if the alleged 

harm is “inevitable and undoubted”) (quotations omitted); Krueger, 2018 WI App 60, ¶ 29, 384 

Wis. 2d at 145, 918 N.W.2d at 467 (interpreting Wergin to require that a defendant “necessarily” 

or “certainly” create a private nuisance). 
19 Krueger, 2018 WI App 60, ¶ 20, 384 Wis. 2d at 140, 918 N.W.2d at 465 (“The mere 

possibility of a future nuisance and future resulting harm will not suffice to justify a court’s 

intervention.”); State v. Zawistowski, 2008 WI App 51, ¶ 15, 309 Wis. 2d 233, 747 N.W.2d 527 

(“‘probable or contingent’ injury is not sufficient” to issue an injunction to prevent a future 

nuisance); In re Weinhold, 347 B.R. 887, 895–96 (Bankr. E.D. Wis. 2006) (“Where injuries are 

simply too remote and speculative, they cannot support a cause of action in nuisance.”). 
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were to achieve a sustainable population in the Great Lakes, the environmental and economic 

impact would qualify as an unreasonable interference with a public right.”  Id. at 781.  And the 

defendants “repeatedly and publicly acknowledged the seriousness of the problem.”  Id.  Yet the 

district court insisted that the plaintiff show an imminent harm, and the Seventh Circuit affirmed 

this aspect of the court’s ruling.  See id. at 781-82.  

As the Seventh Circuit explicitly stated, “the central question” was “whether the harm … 

is sufficiently close to occurring [i.e., imminent] that the courts should order the defendants to 

take some new action that will be effective to abate the public nuisance.”  Id. at 781-82.  The 

“‘threatened harm underlying [a] nuisance claim ‘must be shown to be real and immediate.’”  

667 F.3d at 781 (quoting Missouri v. Illinois, 200 U.S. 496, 518 (1906)).  As the Seventh Circuit 

explained (and as the Band should have quoted in its opposition brief):  

The district court[‘s] … discussion of “immediacy” did nothing more than flesh 

out the Court’s requirement of a “real and immediate” threat in public nuisance 

cases.  There is no meaningful legal difference for purposes of the ultimate 

resolution of a public nuisance claim between a threatened nuisance that is 

“imminent” and one that is “immediate,” “significant,” “real,” an 

“unreasonable risk,” or anything similar.  The job of a court considering the 

merits of a public nuisance claim is simply to determine whether the activity 

complained of is a nuisance and, if so, whether it is sufficiently close to occurring 

[i.e., imminent] that equitable relief is necessary to prevent it from happening. 

 

Id. at 781–82 (emphasis added).  Given the full context of the Seventh Circuit’s opinion, then, it 

is clear that the district court in Asian Carp I was correct to insist that the plaintiff show an 

imminent harm for an anticipated public nuisance claim.  The Seventh Circuit held that a 

significant threat of injury must be imminent.  It did not replace “significant” for the “imminent” 

requirement. 

 Having misinterpreted Asian Carp I, the Band then overlooks the relevant holding in 

Asian Carp II.  While the Seventh Circuit may have found a preliminary injunction was 
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warranted in Asian Carp I, it upheld the district court’s ultimate dismissal of the public nuisance 

claim in Asian Carp II because the threat turned out not to be imminent.  Asian Carp II, 758 F.3d 

at 905 (“In the final analysis, the States’ complaint does not plausibly allege that the Corps and 

the District are creating a current or imminent public nuisance by their manner of operating the 

[Chicago Area Waterways System].”).  And the Court reached this conclusion despite still 

considering the alleged threat to be significant.  See id. at 895 (“Since we last saw this case, the 

threat that the Asian carp pose to Lake Michigan has not diminished.”).  In short, both Asian 

Carp I and Asian Carp II explicitly require that a federal common law public nuisance claim 

show an imminent threatened harm.   

 The Band cannot satisfy this standard here.  The Band’s opposition indicates that the 

pipeline at the meander will be exposed “within the next 3–5 years.”  Dkt. 286 at 24; see also 

Dkt. 283 at 1.  But, as Enbridge explained, imminence means “threatening to occur 

immediately,” “dangerously impending,” or “[a]bout to take place.”20  Courts have found a 

timeframe of “within the next 3–5 years” to be not imminent as a matter of law in multiple 

contexts.21  The Band adds that the pipeline could become exposed in significantly less time.  

Dkt. 286 at 24; see also Dkt. 283 at 1.  But the Band’s own statistics show the chances of this 

                                                 
20 See Dkt. 231 at 22 & n.16, citing Imminent, BLACK’S LAW DICTIONARY (11th ed. 2019); Asian 

Carp II, 758 F.3d at 905 (“There is a notable lack of factual allegations that Asian carp are 

passing or are about to pass the barriers that the Corps has established ….”). 
21 See generally Schmidling v. City of Chicago, 1 F.3d 494, 499 (7th Cir. 1993) (finding an 

alleged threat of prosecution that had not materialized in a few years was not imminent for 

Article III standing); Nucor Steel-Arkansas v. Pruitt, 246 F. Supp. 3d 288, 302 (D.D.C. 2017) 

(considering an alleged harm from construction of a dam that was “years away” not imminent for 

Article III standing); Alford v. Moulder, No. 3:16-CV-350-CWR-LRA, 2016 WL 3449911, at *2 

(S.D. Miss. June 20, 2016) (considering an alleged harm from denial of a marriage license 

“sometime within the next three years” not imminent for purposes of a preliminary injunction); 

Borum v. Brentwood Vill., LLC, 218 F. Supp. 3d 1, 26 (D.D.C. 2016) (considering an alleged 

harm of housing relocation “at least three years away” not imminent for purposes of a 

preliminary injunction).   
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acceleration are extremely low.  According to the Band, within “a single year,” there is “a one 

percent [1%] chance of more than thirty-one feet of … erosion taking place.”  Dkt. 286 at 25.  

And within “a single year” “there is a five percent [5%] chance of more than nineteen feet of 

bank erosion.”  Id.  Barring such rare and catastrophic events, “the remaining distance will likely 

be erased within the next 3–5 years.”  Dkt. 286 at 24 (emphasis added).   

The Band’s ever-changing allegations make clear that there is no imminent threat of 

exposure.  Despite being filed two years apart, the Band’s original Complaint and Third 

Amended Complaint make the same allegation regarding the imminence:  that the Band 

“anticipate[s] that the Bad River will reach the pipeline within the next two to five [2–5] years 

….”  Dkt. 1 at 5, 36 (Compl. ¶¶ 14, 96) (emphasis added); Dkt. 123 at 5, 37 (TAC ¶¶ 14, 96).  

The original Complaint (filed in July 2019), alleged that exposure of the line (a prerequisite to a 

rupture) would occur as early as last year but no later than 2024.  The Third Amended Complaint 

(filed in April 2021) effectively extended the predicted date of exposure to between April 2023 

and 2026.  And the Band’s proposed findings of fact (filed in June 2022) now assert that 

exposure of the Line at the Meander is “likely” within “the next three to five years”—i.e., 

between 2025 and 2027.  See Dkt. 287 at p. 2 ¶ 1.  The Band thus keeps extending into the future 

the dates when any exposure of Line 5 may occur.   

What’s more, any exposure does not mean a release will necessarily occur.  As the Band 

admits, any release would still depend on events that may or may not occur after any exposure, 

further undermining the Band’s attempt to show an imminent harm.  Dkt. 283 at 3.22  Because 

                                                 
22 In all events, Enbridge’s integrity plan for Line 5 includes careful monitoring of the meander 

and provisions for a shutdown of operations if conditions at the meander put the Line’s safety at 

risk.  See Enbridge Response to Band’s Proposed Finding of Fact No. 2 (filed July 1, 2022).  

 

Case: 3:19-cv-00602-wmc   Document #: 323   Filed: 07/01/22   Page 42 of 45



 

36 

 

the Band cannot show that any release is imminent, the Band should not be permitted to proceed 

to a jury.   

In short, the Band’s anticipatory nuisance claims (Count 1 and 2) fail as a matter of state 

and federal law.   

2. The Band has refused to allow Enbridge to implement reasonable 

remediation measures 

The Band’s anticipatory nuisance claims suffer from an independent problem.  Enbridge 

has publicly and repeatedly informed the Band that it is willing to implement any reasonable 

remedial measures at the meander—including horizontal directional drilling, rip-rap (human 

placed rocks or material), or a timber revetment (short wooden walls).  The Band, however, 

refuses to permit Enbridge to take any such remedial action.   

The Band’s opposition attempts to inject factual disputes as to the viability of Enbridge’s 

proposed remediation measures at the meander.  See Dkt. 286 at 27-32; see also Dkt. 283 

(Band’s proposed findings of fact numbers 4 through 10).  The Court need not consider the 

Band’s arguments to resolve Enbridge’s motion.  As explained above, the Band has failed as a 

matter of law to satisfy the threshold requirement of an imminent or certain threat of injury—

separate and apart from Enbridge’s remediation efforts.  Even if the Court were to consider the 

Band’s factual assertions relating to Enbridge’s remediation measures, the record reveals that the 

Band, like the plaintiffs in Asian Carp II, insists on “implementing one particular solution”: (758 

F.3d at 905)—namely, ejecting Line 5 from the Reservation.  

Here, it is undisputed that Enbridge has submitted ten different remediation proposals to 

the Band.  These proposals offered three different types of industry-standard remediation 

                                                                                                                                                             

Under that plan, Enbridge would stop operation of Line 5 long before there is any meaningful 

risk of release at this location.   
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measures as part of its Section 401 Clean Water Act permit application (horizontal directional 

drilling; installing a temporary tree revetment and turf reinforcement matter; using rip rap 

method to protect against potential future erosion).  The Band refused to meet with Enbridge to 

discuss any of the proposals, even though such meetings are standard regulatory practice for 

Clean Water Act permits.  See Enbridge Response to Band’s Proposed Findings of Fact No. 10 

(filed July 1, 2022).  The Band denied all of the Enbridge proposals outright, without providing 

an opportunity for discussion.  See id.  The Seventh Circuit rejected such an uncompromising 

approach in Asian Carp II (758 F.3d at 905–06), and this Court should do the same.   

CONCLUSION 

This Court should grant summary judgment for Enbridge on Counts 1, 2, 4, and 5 of the 

Third Amended Complaint.   

Dated this 1st day of July, 2022   Respectfully submitted, 
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