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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 
 
LOWER BRULE SIOUX TRIBE, a federally 
recognized Indian Tribe,  
 
 Plaintiff, 
 
v. 
 
HON. DEB HAALAND, Secretary, United 
States Department of the Interior, or her 
successor in office; the UNITED STATES 
DEPARTMENT OF INTERIOR; BRYAN 
NEWLAND, Acting Assistant Secretary of 
the Interior for Indian Affairs, or his successor 
in office; DARRYL LACOUNTE, Director of 
the Bureau of Indian Affairs; THE UNITED 
STATES BUREAU OF INDIAN AFFAIRS; 
KRISSANNE STEVENS, or her successor, 
Awarding Official for the Bureau of Indian 
Affairs Great Plains Region; and THE 
UNITED STATES OF AMERICA. 
 
 Defendants. 
 

 
 3:21-CV-03018-RAL 

 
 
 
 

REPLY BRIEF IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS 

 
 
 

 
 COMES NOW, the United States of America, on behalf of Defendants, Deb Haaland, 

Secretary, U.S. Department of the Interior; the U.S. Department of the Interior (“DOI”); Bryan 

Newland, Acting Assistant Secretary of the Interior for Indian Affairs; Darryl LaCounte, Director, 

Bureau of Indian Affairs; the U.S. Bureau of Indian Affairs (“BIA”); Krissanne Stevens, Awarding 

Official for the BIA Great Plains Region; and the United States of America,1 by and through 

Dennis R. Holmes, United States Attorney for the District of South Dakota, and Alexis A. Warner 

 
1 The United States Department of the Treasury, Bureau of the Fiscal Service, and Timothy 
Gribben, Commissioner of the Bureau of the Fiscal Service, or his Successor in Office (“Treasury 
Defendants”) were dismissed from this action.  See Doc. 21.   
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and Ellie J. Bailey, Assistant United States Attorneys, and submits the following reply brief in 

support of Defendants’ Motion to Dismiss. 

INTRODUCTION 

 Sidestepping its failure to exhaust, Plaintiff Lower Brule Sioux Tribe (“the Tribe”) 

describes this action as an effort to “end collection of funds . . . and restore funds already 

collected[]” rather than an appeal of final agency decisions.  Doc. 17 at 2.  This ignores that the 

respective Findings and Determinations at issue—and the Tribe’s failure to appeal those Findings 

and Determinations—set in motion the collections the Tribe now disputes.  Pursuant to the 

Contract Disputes Act, the Tribe was entitled to dispute the Awarding Official’s final 

determinations by appeal but failed to do so.  As such, the Tribe’s failure to exhaust is fatal and 

this action should be dismissed for lack of subject matter jurisdiction.     

ARGUMENT 

I. The Court lacks subject matter jurisdiction because the Tribe failed to exhaust its 
administrative remedies. 

 
As outlined in Defendants’ initial brief, cost disallowance disputes under the Tribally 

Controlled Schools Act (“TCSA”) are governed by provisions of the Indian Self-Determination 

and Education Assistance Act (“ISDEAA”), which in turn incorporates the Contracts Disputes Act 

(“CDA”).  These provisions create a mandatory exhaustion scheme for claims arising under TCSA 

grants.  See 25 §§ 5331(a) and (d).   

In the event of a contract dispute—and after the contracting officer issues a decision on a 

claim—the TCSA grant recipient has one of three options: (1) appealing the decision to the 

Civilian Board of Contract Appeals (“CBCA”) (within 90 days of the decision), 41 U.S.C. § 7104 

(a), 25 U.S.C. § 5331(d); (2) appealing the decision to the United States Court of Federal Claims 

(within 12 months of the decision), 41 U.S.C. § 7104 (b)(1), (3); or (3) appealing the decision to a 
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federal district court (within 12 months of the decision).  Unless appealed, the CDA provides that 

“[t]he contracting officer’s decision on a claim is final and conclusive and is not subject to review 

by any forum, tribunal, or Federal Government agency . . . .”  41 U.S.C. § 7103(g).   

The Tribe’s March 27, 2019, and May 5, 2021, letters do not constitute appeals.   

The present action involves two final decisions by a BIA Awarding Official.  The first is 

the Findings and Determination (“F&D”) for Fiscal Year 2017, dated March 20, 2019, which set 

forth the Awarding Official’s determination “to sustain the questioned costs of $3,679,223.”  Doc. 

12-4 at 4.  The accompanying cover letter describes the enclosed F&D as “a final decision of the 

Awarding Official” and alerts the Tribe of its “right to dispute any information contained in the 

Awarding Official’s final decision.”  Id. at 1.  The letter also provides the phrase “APPEAL 

NOTICE” and then outlines the steps to file an appeal.  Id.  The Tribe confirmed receipt of the 

letter and enclosed 2017 F&D that same month.  Doc. 12-5 at 3.  No appeal was filed.  Doc. 12 at 

4-5, ¶¶ 23-24. 

In its response, the Tribe argues it, “appealed the awarding official’s Findings and 

Determinations for the fiscal year 2016 and 2017 audit in a letter dated March 27, 2019[.]”  Doc.  

17 at 2 (referencing Doc. 18-1).  The March 27 letter the Tribe references is described as a 

“justification and response” to the 2017 F&D and is addressed to Awarding Official Krissanne 

Stevens of the BIA Great Plains Regional Office.  Id.   The letter does not dispute the Awarding 

Official’s cost determination, caption itself as an appeal, mention the CBCA, United States Court 

of Claims, or Federal District Court, or even contain the word “appeal.”  Id.  

The second final agency determination is the 2018 F&D, dated November 5, 2019, which 

set forth the Awarding Official’s determination that, “the Tribe misapplied $3,552,860 in 

questioned costs . . . and the questioned costs are sustained.”  Doc. 12-7 at 4.  The accompanying 
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cover letter describes the enclosed F&D as “a final decision of the Awarding Official” and alerts 

the Tribe of the appropriate next steps, “[s]hould [it] elect to file an appeal[.]”  Id. at 4.  The letter 

also provides the phrase “APPEAL NOTICE” and then proceeds to outline the steps for appeal.  

Id.  The Tribe confirmed receipt of the letter and enclosed 2018 F&D on November 8, 2019.  Doc. 

12-8 at 2.  No appeal was filed.  Doc. 12 at 6, ¶¶ 34-35.   

In its response addressing the 2018 F&D, the Tribe highlights a letter sent to the Director 

of the Great Plains Regional Office on May 5, 2021.  Doc. 17 at 2 (referencing Doc. 18-2).  The 

May 5, 2021, letter suffers from many of the same flaws as the March 27, 2019, letter—it does not 

dispute the past determination, caption itself as an appeal, or mention in any way the CBCA, 

United States Court of Claims, or Federal District Court.  Doc. 18-2.   

In regard to these letters, the Tribe suggests in its response that “the BIA could have 

notified the Tribe of any technical error in perfecting its appeal, and either forwarded the Tribe’s 

letter to the CBCA or informed the Tribe of its error with instructions as to how to correct it.”  

Doc. 17 at 4.  Such a suggestion is neither proper nor logical.  The cover letters accompanying the 

F&Ds clearly—and in bold, capitalized lettering—notice the Tribe’s right to appeal.  See Docs. 

12-4, 12-7.  Nowhere in the letters does it indicate that the Tribe could appeal directly to the BIA, 

or that the BIA would forward the Tribe’s letters to the CBCA or elsewhere.  Rather, the 

“APPEAL NOTICE” clearly states the procedure the Tribe must follow to appeal the decision: 

If you decide to appeal, you must mail or otherwise furnish a written notice of 
appeal to the CBCA within 90 days of receipt of this decision and provide a copy 
to the Authorizing Official from whose decision the appeal is taken.  The notice of 
appeal must indicate that an appeal is intended, reference this decision, and identify 
the contract number and the audit report number. 

 
Docs. 12-4, 12-7.   
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As evidenced, the notice specifically provides who the notice of appeal should be directed 

to (“the CBCA”), when the notice of appeal is due (“within 90 days of receipt of this decision”), 

and what is required of the notice of appeal (“must indicate that an appeal is intended, reference 

this decision, and identify the contract number and the audit report number”).  The Tribe’s 

purported appeal letters complied with none of these requirements, and no mechanism exists that 

would allow the BIA to file or forward an appeal to the CBCA, or elsewhere, on the Tribe’s behalf.   

The letters do not “substantially comply” with the appeal requirements of the CDA. 

Further, the Tribe’s letters fail to substantially comply with the CDA and its statutory time 

limitations.  See Doc. 17 at 3.   Setting aside the fact that the Tribe’s response is void of any legal 

authority on the topic—including whether the principle of substantial compliance is even 

applicable to the CDA—substantial compliance with a statute means:  

Actual compliance in respect to the substance essential to every reasonable 
objective of the statute.  It means that a court should determine whether the statute 
has been followed sufficiently so as to carry out the intent for which it was adopted.  
Substantial compliance with a statute is not shown unless it is made to appear that 
the purpose of the statute is shown to have been served. 

 
Marshall v. Warwick, 155 F.3d 1027, 1031 (8th Cir. 1998) (citing Wagner v. Truesdell, 1998 S.D. 

9 ¶ 7, 574 N.W.2d 627, 629); see also Medina v. Pub. Utility Dist. No. 1 of Benton County, 53 

P.3d 993 (Wash. 2002) (failure to comply with a statutory time limitation cannot be considered 

substantial compliance with the statute).   

The objectives and intent of the CDA are clear: “to confine these government contract 

disputes to expert tribunals . . . .”  United States v. Suntip Co., 82 F.3d 1468, 1474 (9th Cir. 1996).  

This intent, however, “is defeated if a contracting party may, by filing a declaratory judgment 

action in district court, compel the government to litigate the merits of its contracting officers’ 

decision in district court.”  Id. (citing Ingersoll–Rand Co. v. United States, 780 F.2d 74, 78 (D.C. 
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Cir. 1985) (finding that the CDA requires action challenging termination of government contract 

to be brought in expert Court of Claims, not district court).  Here, the Tribe’s letters do not 

accomplish the objectives or intent of the CDA.  The Tribe itself acknowledges that it failed to 

send its letters to the CBCA or file in federal court within the requisite statutory period.  See Doc. 

17 at 3 (“The appeal letters were not sent to the Civilian Board of Contract Appeals (CBCA), and 

no action prior to the present one was filed in federal court”).  Such errors cannot be construed as 

mere “technical errors,” see Doc. 17 at 4, because doing so would frustrate and circumvent the 

statutory process entirely.  The Tribe’s argument that it substantially complied with the CDA 

should be disregarded.   

25 C.F.R. § 900.217 is inapplicable to the current fact set. 

 Lastly, the Tribe cites to 25 C.F.R. § 900.217 for the proposition that its letters were 

“consistent with previous interactions with the BIA.”  Doc. 17 at 3.  The regulation is inapplicable 

to the current fact set.  25 C.F.R. § 900.217, which provides alternatives to filing a claim under the 

CDA, states:  

(a) Before issuing a decision on a claim, the awarding official should consider 
using informal discussions between the parties, assisted by individuals who 
have not substantially participated in the matter, to aid in resolving differences. 
 

(b) In addition to filing a CDA claim, or instead of filing a CDA claim, the parties 
may choose to use an alternative dispute resolution mechanism, pursuant to the 
provisions of the Administrative Dispute Resolution Act, Public Law 101–552, 
as amended, 5 U.S.C. 581 et seq., or the options listed in section 108(1)(b)(12) 
of the Indian Self–Determination Act, as applicable. 

 
Under part (a), informal discussions are encouraged before the issuance of a final determination, 

and under part (b) the parties must mutually agree to partake in alternative dispute resolution.   

Here, the discussions regarding the F&Ds for Fiscal Year 2017 and Fiscal Year 2018 

commenced after the Awarding Official’s final determinations—the F&D for Fiscal Year 2017 
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was issued on March 20, 2019, and the Tribe responded via letter dated March 27, 2019.  Doc. 12-

4 and Doc. 18-1.  The F&D for Fiscal Year 2018 was issued on November 5, 2019, and the Tribe 

responded via letter dated May 5, 2021.  Doc. 12-7 and Doc. 18-2.  Additionally, there is no 

evidence of an intent by the parties to resolve the cost disputes other than through the formal, 

statutory mechanism of the CDA, which the Tribe failed to do.   

II. The alleged failure by the Defendants to provide technical assistance to the Tribe does 
not provide a basis for declaratory relief.   

 
 The Tribe alleges that declaratory relief is warranted, in part, due to the Defendants’ alleged 

failure “to provide technical assistance to the Tribe, as required by the Indian Self-Determination 

and Education Assistance Act.”  Doc. 17 at 5.  According to the Tribe, the trust obligation to 

provide technical assistance comes from the ISDEAA, specifically 25 U.S.C. § 5322(d) and (e).  

Id. at 4.  The Tribe’s arguments regarding technical assistance are misplaced and do not provide a 

basis for declaratory relief.   

Pursuant to Sections 5322(d) and (e),2 the Secretary of the Interior has an obligation to 

provide technical assistance, subject to the availability of appropriations, to develop new ISDEAA 

 
2 25 U.S.C. § 5322(d)-(e) provide: 

(d) Technical Assistance: The Secretary is directed, upon the request of any tribal 
organization and subject to the availability of appropriations, to provide technical 
assistance on a nonreimbursable basis to such tribal organization— 

(1) to develop any new self-determination contract authorized pursuant to this 
chapter; 
(2) to provide for the assumption by such tribal organization of any program, or 
portion thereof, provided for in section 5321(a)(1) of this title; or 
(3) to develop modifications to any proposal for a self-determination 
contract which the Secretary has declined to approve pursuant to section 5321 of 
this title. 

(e) Grants for Technical Assistance and for Planning, etc., Federal Programs For Tribe: 
The Secretary is authorized, upon the request of an Indian tribe, to make a grant to 
any tribal organization for— 

(1) obtaining technical assistance from providers designated by the tribal 
organization, including tribal organizations that operate mature contracts, for the 
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contracts, to allow a tribal organization to assume government-administered programs, and to 

develop modifications to contract proposals that were previously declined.  See 25 U.S.C. § 5322 

(d)-(e); 25 C.F.R.§ 900.7 (requiring the Secretary to provide technical assistance to a Tribe for 

initial contract proposals); 25 C.F.R. §§ 900.28 and 900.30 (requiring the Secretary to provide 

technical assistance to avoid declination of a contract proposal); 25 C.F.R. § 900.248 (requiring 

the Secretary to provide technical assistance in the reassumption stage); see also Northern Arapaho 

v. LaCounte, 2017 WL 2728408 (D. Mont., June 23, 2017) (applying 25 C.F.R. § 900.30 in the 

pre-award context).  The Secretary is not required, however, to provide technical assistance to a 

tribe for any post-award contract dispute issues for an ISDEAA contract or TCSA grant award.  

See 25 C.F.R. §§ 900.215-230 (regulations pertaining to Post-Award Contract Disputes do not 

contain a “technical assistance” requirement).   

Even assuming the Tribe’s technical assistance argument is correct, which Defendants do 

not concede, the Tribe was required to file “any and all claims” arising under the ISDEAA in a 

matter consistent with 25 U.S.C. 5331(a) and (d) and the CDA.  The Tribe failed to do so and 

accordingly, the Court lacks subject matter to hear the Tribe’s Complaint. 

 
purposes of program planning and evaluation, including the development of any 
management systems necessary for contract management, and the development of 
cost allocation plans for indirect cost rates; and 
(2) the planning, designing, monitoring, and evaluating of Federal programs 
serving the tribe, including Federal administrative functions. 
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III. A permanent injunction cannot issue because the Tribe cannot succeed on the merits. 
 

The Tribe argues that a permanent injunction should issue to prevent collection of 

additional funds for Fiscal Years 2016, 2017, and 2018.3  Doc. 17 at 6.  The Tribe cannot succeed 

on the merits, and therefore a permanent junction cannot issue.4   

 “The standard for issuing a preliminary and permanent injunction is essentially the same, 

excepting one key difference.  A permanent injunction requires the moving party to show actual 

success on the merits[.]”  Oglala Sioux Tribe v. C&W Enters., Inc., 542 F.3d 224, 229 (8th Cir. 

2008).  If a court finds actual success on the merits, then it will consider the following factors as 

to whether a permanent injunction should issue: “(1) the threat of irreparable harm to the moving 

party; (2) the balance of harms with any injury an injunction might inflict on other parties; and (3) 

the public interest.”  Id. (citing Dataphase Sys., Inc. v. C.L. Sys., Inc., 640 F.2d 109, 113 (8th Cir. 

1981)).   

 Here, as Defendants argued in their initial brief, and as outlined above, the Tribe is unable 

to show or attain success on the merits because of its failure to exhaust administrative remedies as 

prescribed under the CDA.  The Tribe’s attempt to gloss over this threshold inquiry, and instead 

steer the focus to the harm the Tribe may suffer (factor 1), is unconvincing and contrary to law.  

See Doc. 17 at 6-7.   

 
3 In its response, the Tribe acknowledges that a preliminary injunction is unnecessary so long as 
the debts at issue remain inactivate.  Doc. 17 at 6.   
4 The Tribe’s complaint requests “restoration of all funds already collected, seized, or diverted.”  
Doc. 1 at 2.  Count One, in part, seeks a permanent injunction to halt further collection and “restore 
federal funds already seized[.]”  Id. ¶ 70.  Such relief is unavailable in equity.  Although an 
injunctive award may require expenditure of funds to ensure compliance, repayment for past 
conduct is not available.  Navajo Nation v. State of N.M., 975 F.2d 741, 745 (stating that an 
equitable award “may not, however, compensate the plaintiff for the government’s past illegal 
acts; it may only remedy a present and ongoing violation”). 
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In support of its argument, the Tribe erroneously relies on Bank One, Utah v. Guttau, 190 

F.3d 844 (8th Cir. 1999), for the proposition that all it needs to show in this case is irreparable 

harm.5  Doc. 17 at 6 (“Similar to the situation in Bank One, Utah, in the present case, the balance 

between the harm to the Tribe and any harm to Defendants can be disregarded if the Tribe prevails 

on the merits, as long as the Tribe shows irreparable harm without injunctive relie[f], since the 

Tribe would be entitled to the relief and the public interest would be served by it.”).  The Tribe’s 

argument is misplaced.  Notably, the reason the Bank One, Utah Court was able to reach an 

“irreparable harm” analysis was because the threshold inquiry—preemption—was found in the 

bank’s favor.  Bank One, Utah, 190 F.3d at 849-50 (“[W]e conclude that Bank One’s ATMs are 

not subject to the restrictions contained in Iowa Code § 527.4(1).”).  In the present case, the Tribe 

cannot satisfy the threshold inquiry of “success on the merits,” and thus it is fatal to the remaining 

analysis.  See Oglala Sioux Tribe, 542 F.3d at 233 (“Having found the Oglala Sioux Tribe . . . 

has—necessarily—failed to show any likelihood of success on the merits . . . . we find it 

unnecessary to assess the remaining factor for injunctive relief.”).  Without such a showing, the 

inquiry ends there, and a permanent injunction cannot issue.   

 

 

 
5 In Bank One, Utah, the Eighth Circuit Court of Appeals analyzed whether an Iowa banking statute 
was preempted by the National Bank Act.  Bank One, Utah, 190 F.3d at 847-50.  In finding that it 
was preempted, the Court aptly noted that the harm to the State of Iowa (factor 2) or the public 
interest (factor 3) were irrelevant inquiries, and thus focused its inquiry on whether the bank had 
established the existence of irreparable harm.  Id. at 847-48.  (“If Bank One proves that the relevant 
provisions of the Iowa EFT are preempted by the NBA and that it will suffer irreparable harm if 
the State it not enjoined from enforcing those provisions, then the question of harm to the State 
and the matter of public interest drop from the case, for Bank One will be entitled to injunctive 
relief no matter what the harm to the State, and the public interest will perforce be served by 
enjoying the enforcement of the invalid provisions of state law.”).   
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IV. The Tribe’s failure to exhaust administrative remedies is fatal to its claims under the 
Administrative Procedures Act (“APA”). 

The Tribe’s recycled arguments regarding the APA are unconvincing and contrary to law 

and congressional intent.  The Tribe’s failure to exhaust administrative remedies under the CDA 

bar it from now pursuing claims and remedies in this Court.  

The policies requiring administrative remedies to be fully exhausted before jurisdiction 

vests in a federal court is well settled:  

The underlying principle of th[e] doctrine [of exhaustion of administrative 
remedies] . . . is that [s]imple fairness to those who are engaged in the tasks of 
administration, and to litigants, requires as a general rule that courts should not 
topple over administrative decisions unless the administrative body not only erred 
but has erred against objection made at the time appropriate under its practice.  To 
allow the bypass of agency expertise would be inefficient and would undermine 
Congressional intent.  

First Nat. Bank of St. Charles v. Bd. of Governors of Fed. Rsrv. Sys., 509 F.2d 1004, 1007 (8th 

Cir. 1975) (internal citations and quotations omitted).  Additionally, pursuant to 5 U.S.C. § 704, 

there must be a final agency action to provide a district court jurisdiction to review.  See 5 U.S.C. 

§ 704 (“Agency action made reviewable by statute and final agency action for which there is no 

other adequate remedy in a court are subject to judicial review”); PGS Geophysical AS v. Iancu, 

891 F.3d 1354, 1361 (Fed. Cir. 2018) (internal quotations omitted) (“Generally, agency action is 

final when the agency's decision-making process is complete and the action determines legal rights 

or obligations or otherwise gives rise to legal consequences.”); Veldhoen v. U.S. Coast Guard, 35 

F.3d 222, 225 (5th Cir. 1994) (finding that under the APA, a court lacks subject matter jurisdiction 

to review action of administrative agency that is not “final agency action.”).  Such requirements 

are designed to: 

(1) avoid premature interruption of the administrative process; (2) let the agency 
develop the necessary factual background upon which decisions should be based; 
(3) permit the agency to exercise its discretion or apply its expertise; (4) improve 
the efficiency of the administrative process; (5) conserve scarce judicial resources, 
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since the plaintiff may be successful in vindicating rights in the administrative 
process and the courts may never have to intervene; (6) give the agency a chance 
to discover and correct its own errors; and (7) avoid the possibility that flouting of 
administrative processes could weaken the effectiveness of an agency by 
encouraging people to ignore its procedures. 
 

Hells Canyon Pres. Council v. Richmond, 841 F. Supp. 1039, 1044 (D. Or. 1993) (citing Postal 

Service v. Notestine, 857 F.2d 989, 993 (5th Cir. 1988)); see also Edwards v. Dept. of the Army, 

708 F.2d 1344, 1347 (8th Cir. 1983) (finding that the “final agency action” is a critical piece of 

the exhaustion requirement because it allows the agency to “develop a record and have the 

opportunity to exercise its discretion, to apply its expertise, and, possibly discover and correct its 

own errors.”); Johnson v. Bergland, 614 F.2d 415 (5th Cir. 1980) (explaining that “if the agency 

does not reach the merits of the complaint because the complainant fails to comply with the 

administrative procedures the Court should not reach the merits either.  Otherwise, the complainant 

might be dilatory at the administrative level, knowing that he can get into federal court anyway.”).   

Here, the Tribe argues that its March 27, 2019, letter responding to the 2017 F&D, and its 

May 5, 2021, letter responding to the 2018 F&D, should be construed as an appeal and exhaustion 

of administrative remedies.  Doc. 17 at 7.  However, such a notion should not be entertained by 

this Court.  As outlined above, the Tribe did not comply with the CDA exhaustion requirements, 

which mandate that the Tribe either file an appeal with the CBCA within 90 days of the awarding 

official’s decision, or file an appeal with the Federal Court of Claims or a federal district court 

within 12 months of a decision.6  See 25 U.S.C. § 5331(d) (“Chapter 71 of Title 41 [the Contracts 

Disputes Act] shall apply to self-determination contracts[.]”); 41 U.S.C. § 7104 (a)-(b).  Because 

 
6 Notably, the Tribe timely filed an administrative appeal with the CBCA challenging the BIA’s 
Findings and Determinations for Fiscal Year 2019.  Doc. 12 at ¶ 44.  The Tribe’s administrative 
appeal is currently pending with the CBCA.  Id. 
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the Tribe failed to pursue and exhaust its administrative remedies, redress cannot be had in this 

Court.  The Tribe’s APA claims must also be dismissed.   

V. The Tribe cannot establish any of the requirements for mandamus relief. 
 

The Tribe argues that it is entitled to mandamus relief because (1) Defendants failed to 

provide technical assistance, in violation of its trust responsibilities, and (2) no remedy remains 

since “the BIA has already disregarded the Tribe’s efforts to resolve the findings and conclusions 

in favor of embarking on the extreme act of collections.”  Doc. 17 at 7.   

 Mandamus relief will issue only if “(1) the petitioner can establish a clear and indisputable 

right to the relief sought, (2) the defendant has a nondiscretionary duty to honor that right, and (3) 

the petitioner has no other adequate remedy.”  Castillo v. Ridge, 445 F.3d 1057, 1060-61 (8th Cir. 

2006) (citing In re SDDS, Inc., 97 F.3d 1030, 1034 (8th Cir. 1996)).  Whether mandamus should 

issue “is largely a matter within the district court’s discretion.”  Id. at 1061 (citing In re 

MidAmerican Energy Co., 286 F.3d 483, 486 (8th Cir. 2002)).   

 Here, the Tribe cannot establish any of the requirements for mandamus relief.  First, the 

Tribe cannot establish a clear right to the requested relief.  As outlined above, the technical 

assistance aspect of the ISDEAA does not require the BIA to provide technical assistance for post-

award contract disputes.  See 25 C.F.R. §§ 900.215-230 (regulations pertaining to Post-Award 

Contract Disputes do not contain a “technical assistance” requirement).  Rather, the ISDEAA 

provides a clear and unequivocal mechanism to handle disputes (i.e., the Contracts Dispute Act), 

which the Tribe failed to pursue and exhaust.  Second, the fact that “no other adequate remedy” 

exists now is a product of the Tribe’s own error.  The Tribe was provided letters detailing its appeal 

rights, but allowed those statutory time limits to pass.  That the Tribe failed to heed these clear 

statutory requirements does not now subject Defendants to suit in federal court, and certainly does 
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not provide a legal basis for mandamus relief to issue.  The Tribe’s request for mandamus relief 

must fail.   

CONCLUSION 

The disputed costs at the crux of this litigation stem from the Tribe’s use of TCSA grant 

funds and the Awarding Official’s final determination of disallowed costs, which resulted in 

federal debt.  Doc. 12 at ¶ 5.  The CDA mandates that an appeal of a final agency determination 

become final unless a timely appeal or action is commenced.  41 U.S.C. § 7103(g).  Here, the 

Tribe’s failure to timely appeal renders this Court without jurisdiction.  Alternatively, the Tribe 

has failed to state a claim upon which relief can be granted.   

For these reasons, as well as those contained in the Defendants’ initial brief, Defendants 

respectfully request that the Court dismiss Plaintiff’s Complaint.  

Dated this 31st day of March, 2022. 

      DENNIS R. HOLMES 
      UNITED STATES ATTORNEY 
 

/s/ Alexis A. Warner  
Alexis A. Warner 
Ellie J. Bailey 
Assistant U.S. Attorneys 
P.O. Box 2638 
Sioux Falls, SD 57101-2638 
(605) 330-4400 
Alexis.Warner@usdoj.gov 
Ellie.Bailey@usdoj.gov 
Attorneys for Defendants 
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