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Defendants Xavier Becerra, Secretary of the United States Department of Health and 

Human Services (“HHS”), Elizabeth Fowler, Acting Director of the Indian Health Service (“IHS”), 

and the United States (collectively, “Defendants”), respectfully submit this Reply in support of 

their Motion to Dismiss Plaintiff Tanana Chiefs Conference’s Complaint (ECF No. 1) for lack of 

jurisdiction. (ECF No. 15, “Motion”).1   

INTRODUCTION 

In their Opening Brief, Defendants argued that Tanana Chiefs Conference’s Complaint 

should be dismissed for lack of jurisdiction under Federal Rule of Civil Procedure 12(b)(1) because 

Plaintiff failed to properly present its Indian Self-Determination and Education Assistance Act 

(“ISDEAA”) Contract Support Costs claims to the IHS contracting officer, as required under the 

Contract Disputes Act. The Contract Disputes Act requires contractors to submit their claims in 

writing to a contracting officer for decision. Under 25 C.F.R. § 900.218(a)(1), a claim is a written 

demand by one of the contracting parties, asking for “Payment of a specific sum of money under 

the contract,” or another of the enumerated remedies not at issue here. 

Defendants first argued that despite filing claims with IHS, Tanana Chiefs Conference did 

not clearly delineate the bases for its claims, or the pertinent amounts attributable to either of its 

two unique ISDEAA contracts in effect during FY 2013.  Defs’ Open. Br. at 12.  Defendants 

further argued that the claims articulated in the Complaint differ from those presented to IHS.  Id.  

In short, Tanana Chiefs Conference cannot avail itself of the Contract Disputes Act’s waiver of 

sovereign immunity because it did not comply with the administrative requirements for the claims 

(which are jurisdictional), and Tanana Chiefs Conference cannot cure the presentment defect via 

 
1  Defendants filed a Memorandum in Support of Motion to Dismiss (ECF No. 15-1), which 
is referred to herein as “Defendants’ Opening Brief.” Defendants also filed two exhibits ECF Nos. 
15-2 and 15-3.   
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its Complaint. See Defs’ Open. Br. at 12, 14; SMS Data Prods. Grp., Inc. v. United States, 19 Cl. 

Ct. 612, 614-16 (1990).   

In opposition,2 Tanana Chiefs Conference responds by first arguing that it did properly 

present its claims to IHS and accusing the government of cherry-picking language from Tanana 

Chiefs Conference’s own claims letter to demonstrate ambiguity in the claims asserted to the 

Agency.  Pl’s Opp. at 9-10 & 12.  Tanana Chiefs Conference seeks to focus on the fact that the 

subject of the claims letter in its September 30, 2019 submission, Pl’s Ex. D (ECF No. 1-4, “Claims 

Materials”), mentions the Compact, Pl’s Opp. at 7, 12; however, Plaintiff downplays its own 

references to contracts (plural) in the claims letter as “boilerplate claim language to preserve TCC’s 

right to seek additional damages,” Pl’s Opp. at 12.   

In framing its response, Tanana Chiefs Conference attempts to minimize the relationship 

between the “letter” and the other components of the Claims Materials.  Pl’s Opp. at 2, 14.  It 

asserts that the letter itself should be the sole focus of the Court’s analysis; however, Plaintiff 

simultaneously states that, “[t]o determine whether the contract has satisfied [the presentment] 

requirements, the Court uses a ‘common sense analysis’ and views the contractor’s submissions 

as a whole.”  Pl’s Opp. at 11 (quoting CPS v. Mech. Contractors, Inc. v. United States, 59 Fed. 

Cl. 760, 763 (2004)).  

 Tanana Chiefs Conference next argues that its letter in its Claims Materials did seek a sum 

certain ($12,153,793 plus interest) under its Title V ISDEAA Compact, despite the multiple 

references in the claims letter and supporting documentation to the Title I contract.  Pl’s Opp. at 

13-14.  Tanana Chiefs Conference appears to reason: (1) it claimed an amount under its Compact, 

Pl’s Opp. at 14; (2) that sum can theoretically be subsequently amended, id.; (3) Tanana Chiefs 

 
2  Plaintiff’s brief in opposition (ECF No. 17) is referred to herein as “Plaintiff’s Opposition.” 
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Conference is not required to submit supporting documentation (and, to the extent that it did submit 

supporting materials, it is immaterial whether or not those supporting calculations are confusing), 

Pl’s Opp. at 15; and (4) to the extent that Tanana Chief’s Conference’s claim was unclear, IHS 

could have asked for additional information and/or could have calculated the amount based upon 

simple arithmetic, Pl’s Opp. at 16-17.  In Plaintiff’s view, it has satisfied its obligations under the 

Contract Disputes Act, thereby providing this Court with jurisdiction over its claims, and it should 

be permitted to pursue the entire sum it originally asserted against IHS, minus the expectancy 

damages Tanana Chiefs Conference has itself elected to forego ($1,767,329).  Pl’s Opp. at 12 n.3 

(citing Compl. at 21n.4)).  But these arguments do not withstand scrutiny.  

As Plaintiff minimally acknowledges, the heading of one of the columns in the supporting 

schedules included with the Claims Materials referenced the separate Title I (ISDEAA) contract, 

and the claims letter included with the Claims Materials referred IHS to those supporting materials 

to facilitate review. Pl’s Opp. at 14-15.  As discussed in Defendants’ Opening Brief and further 

below, however, Tanana Chiefs Conference fails to explain how its repeated references to its 

“contracts” in the claims letter, could credibly be read to exclude Tanana Chiefs Conference’s 

Title I ISDEAA contract, especially when—looking at the Claims Materials as a whole—it also 

referred IHS to the calculation schedules that expressly referenced the Title I agreement in multiple 

places, not just in a single column header. See generally Defs’ Open. Br. at 7-8 & 16-18. 

Lastly, Tanana Chiefs Conference argues that a challenge to its underlying calculations is 

merely a defense to liability on the merits, rather than an argument with jurisdictional 

ramifications. See Pl’s Opp. at 17, 19.  Tanana Chiefs Conference further contends that the letter 

in the Claims Materials only spoke of making a claim under its Compact, and the Complaint seeks 

the exact same categories of relief and damages as originally asserted in the Claims Materials. See 
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Pl’s Opp. at 18.  Accordingly, Plaintiff argues that the Complaint’s references to both the sum 

demanded in the Claims Materials and the schedules in support of what is now characterized as a 

claim arising solely under the Title V Compact, cannot possibly be construed as changing 

Plaintiff’s claims.  Pl’s Opp. at 18.  As with Plaintiff’s other arguments, though, this too must be 

squared with the Claims Materials’ multiple references to the Title I contract and repeated use of 

the term “contracts” in articulating the bases for Plaintiff’s claims.  

In its final argument, Tanana Chiefs Conference does not appear to address or dispel a 

primary assertion from the Defendants’ Opening Brief: that review of the supporting schedules 

submitted in connection with the Claims Materials appears to show that the Tanana Chiefs 

Conference calculations flowed from the two, separate ISDEAA contracts (or, stated another way, 

that the Title I values appear to be tangled with the potential Title V values).  See Defs’ Open. Br. 

at 17-18.  Tanana Chiefs Conference tellingly fails to explain how “simple arithmetic” 

demonstrates that its claims for $12,153,793 are supported solely under the Title V Compact. 

 Tanana Chiefs Conference’s arguments fail, and the Complaint should be dismissed. 

ARGUMENT 

I. Tanana Chiefs Conference Did Not Properly Present Its Claim to IHS 

As explained in Defendants’ Opening Brief, the Contract Disputes Act provides a 

mandatory administrative process, referred to as “presentment,” which is applicable to contract 

disputes between government contractors and the United States.  See Defs’ Open. Br. at 4-6, 13; 

Pueblo of Zuni v. United States, 243 F.R.D. 436, 442 (D.N.M. 2007); Pueblo of Zuni v. United 

States, 467 F. Supp. 2d 1099, 1077-1108 (D.N.M. 2006) (presentment under Contract Disputes 

Act is jurisdictional requirement); Tunica-Biloxi Tribe of La. v. United States, 577 F. Supp. 2d 

382, 408 (D.D.C. 2008) (adhering to law of the case that plaintiff’s compliance with presentment 

requirement of Contract Disputes Act to be jurisdictional prerequisite).  
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Under 25 C.F.R. § 900.218(a), a claim is a written demand by one of the contracting parties 

asking for one or more of the following: (1) payment of a specific sum of money under the contract; 

(2) adjustment or interpretation of contract terms; or (3) any other claim relating to the contract. 

At two points, § 900.218(a) refers to “the” contract—using the definite article to indicate that the 

claim must specify the particular contract under which the claim originated.3 As Plaintiff frames 

it, the presentment requirement is that (1) the claim must be submitted in writing to the contracting 

officer, (2) it must be submitted as a matter of right under the relevant contract, and (3) it must 

include a demand for a “sum certain.” Pl’s Opp. at 10 (citing H.L. Smith, Inc. v. Dalton, 49 F.3d 

1563, 1565 (Fed. Cir. 1995)).  However, as explained above and in Defendant’s Opening Brief, 

though Tanana Chiefs Conference has argued that its claim and sum certain derive from a singular 

agreement, the letter included in the Claims Materials is explicit in its repeated references to both 

of Plaintiff’s contracts:  

During the covered years, TCC’s Compact, funding agreements, 
indirect cost agreements, and the ISDEAA obligated the United 
States to pay TCC no less than the full amount of contract support 

 
3  Plaintiff asserts that under Defendants’ theory of presentment, an agency could deny a 
claim with even the slightest ambiguity without making any effort to discern the basis of the claim. 
Pl’s Opp. at 17 (emphasis omitted). Plaintiff argues that Defendants’ position runs counter to the 
Contracts Dispute Act and is contrary to the ISDEAA’s mandate that any ambiguity be construed 
in favor of the Tribe. Id. (citing 25 C.F.R. §§ 900.3(b)(11) & 900.218); see also Pl’s Opp. at 4-5. 
It is unclear what Plaintiff challenges as ambiguous: the Claims Materials submitted to IHS, the 
ISDEAA, the Contract Disputes Act, or regulations such as 25 C.F.R. § 900.218. In any event, this 
line of argument lacks merit because presentment is a jurisdictional issue and viewed strictly in 
favor of the federal government. See Defs’ Open. Br. at 11-12 (citing M. Maropakis Carpentry, 
Inc. v. United States, 609 F.3d 1323, 1329 Fed. Cir. 2010)). Further, the canon of construction 
regarding the resolution of ambiguities in favor of Indians, does not permit reliance on ambiguities 
that do not exist; nor does it permit disregard of the clearly expressed intent of Congress. See South 
Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986); see also San Carlos Apache 
Tribe v. Azar, 482 F. Supp. 3d 932, 940-41 (D. Ariz. 2020) (discussing the Indian canon of 
statutory construction; neither 25 U.S.C. § 5325 nor § 5326 is fairly capable of two interpretations 
and therefore ambiguous) appeal docketed No. 21-15641 (9th Cir. April 13, 2021). As noted, 
Section 900.218 references “the contract” rather than a suite of contracts, so Plaintiff’s assertions 
regarding supposed ambiguity are unpersuasive.   
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costs, including indirect costs and direct contract support costs, 
associated with TCC’s operation of the IHS programs, functions, 
services, and activities specified in TCC’s contracts with IHS, as 
amended. . . . 

 
These claims seek the sums set forth above and, without limitation, 
all other damages arising out of IHS's failure to pay full contract 
support costs as required by the ISDEAA and [the Tanana Chiefs 
Conference’s] contracts, including contract support costs due on 
portions of [the Tanana Chiefs Conference’s] health program 
supported by third-party revenues. These claims are supported by 
the originals of all contracts, contract modifications, funding 
agreements, amendment thereto, indirect cost rate agreements, and 
audits, all of which are in the custody of the Government. 
 

ECF No. 1-4 at 1-2 (emphasis added); see also Defs’ Open. Br. at 14.  

As noted in the Defendants’ Opening Brief, the headings for Column 1 of the supporting 

schedules submitted by Tanana Chiefs Conference to IHS cite the identifying contract numbers 

for both the Title I Contract and the Title V Compact and FY 2013 Funding Agreement, and the 

headings for Column 2 state that the FY 2013 amounts listed in the column are for “Title I & V 

Agreements.”  Defs’ Open. Br. at 8, 14; ECF No. 1-4 at 5-6.  And these references occur on both 

pages of the schedules.  See ECF No. 1-4 at 5-6.  Notwithstanding, Tanana Chiefs Conference 

persists that the claims letter only spoke of making claims under its Title V ISDEAA Compact. 

Pl’s Opp. at 7, 18.  Tanana Chiefs Conference variously argues that IHS cherry-picked language 

and focused on a merely “mislabeled column.”  Pl’s Opp. at 2, 12.  But Tanana Chiefs Conference 

ultimately advocates against common sense and the plain meaning of its own words.  

As set forth in Defendants’ Opening Brief, although the Claims Materials asserted claims 

for a total of $12,153,793, Tanana Chiefs Conference did not explain what amount was at issue 

under each contract and accordingly did not state a sum certain under the specific contract in 

accordance with the law. Tanana Chiefs Conference now asks to be allowed to proceed with its 

claims, already voluntarily reduced by greater than ten percent ($1,767,329), as if the letter in its 
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Claims Materials only said Title V “Compact” rather than “contracts” (which it did not), and as if 

its supporting materials also only spoke in terms of the Title V Compact, rather than expressly 

referencing the Title I contract (which is also incorrect). These arguments plainly disregard the 

record. 

 Plaintiff also suggests that, despite its decision to include the supporting schedules to 

explain its demand for over $12,000,000, those schedules should not be considered part of Tanana 

Chiefs Conference’s claim for the purpose of determining whether it demanded a sum certain under 

a particular contract.  But reliance on the supporting schedules—which Tanana Chiefs Conference 

solicited—in addition to giving meaning to the context of the broader language of the claims letter 

(and its repeated reference to “contracts”) are entirely consistent with a common sense, whole 

submission approach.  See ECF No. 17 at 11 (citing CPS Mech. Contractors, Inc. v. United States, 

59 Fed. Cl. 760, 763 (2004)). 

Because Tanana Chiefs Conference failed to properly present its claims to the contracting 

officer, this Court does not have jurisdiction over the Complaint, and it should be dismissed 

pursuant to Rule 12(b)(1).  

II. Tanana Chiefs Conference’s Further Arguments Are Unavailing  

In Opposition, Tanana Chiefs Conference also asserts a variety of additional arguments. 

These include that (1) the Defendants could have calculated the alleged damages through “simple 

arithmetic,” Pl’s Opp. at 16, 19; and (2) that Tanana Chiefs Conference relies on the same set of 

“operative facts” as its original submission to IHS to assert damages in the Complaint, Pl’s Opp. 

at 17-19.  As to the first point, despite the claimed simplicity, Plaintiff never demonstrates or 

explains in its Opposition how its claim is supported by the Title V Compact alone.  As to the 

second point, the primary problem is that, while Plaintiff now argues that its damages arise 

exclusively under its Title V Compact, the Claims Materials make clear that two, separate 
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ISDEAA contracts were apparently used to derive the sums demanded from the contracting officer 

in 2019—which Plaintiff concedes is the same amount it is seeking in this litigation (less the 

$1,767,329 expectancy damages it is now foregoing).  Simply put, Tanana Chiefs Conference’s 

further arguments are unpersuasive.  

A. “Simple Arithmetic”  

Tanana Chiefs Conference argues at multiple instances that its Claims Materials included 

the requisite information for Defendants to determine by “simple arithmetic” the claimed amount, 

even if it was not facially clear that the $12,153,793 sum demanded could be supported by the 

Title V Compact alone.  Pl’s Opp. at 16, 19.  Despite this assertion, Tanana Chiefs Conference 

does not show its mathematical homework as part of its Opposition or rely on its own claims 

schedules to elaborate or explain how its claims were derived.  Indeed, Tanana Chiefs 

Conference’s position also presupposes knowledge about which agreement (with the 

correspondingly specific programs, functions, services, or activities) is even at issue and over-

simplifies the nature of Contract Support Cost claims.  Nowhere does Tanana Chiefs Conference 

appear to dispute Defendants’ argument that the schedules submitted in support of its claims to 

IHS contain values that seem to flow from both the Title I and Title V agreements. See Defs’ Open. 

Br. at 17-19.   

Plaintiff’s approach is conclusory and fails to explain, reproduce, or reconstruct the 

calculations offered or its underlying and purportedly simple arithmetic; it did not submit a “clear 

and unequivocal statement” of the claim to the contracting officer that is demanded.  See Tunica-

Biloxi Tribe of La. v. United States, 655 F. Supp. 2d 62, 67-68 (D.D.C. 2009) (denying plaintiffs’ 

motion for leave to file supplemental complaint as futile due to lack of subject matter jurisdiction 

as claims presented by plaintiffs, in their letters and attached documents, did not provide sufficient 
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information to assess the amount of damages, if any, suffered by plaintiffs) (internal citations 

omitted).  

B. Different Operative Facts 

Finally, as explained in Defendants’ Opening Brief, Tanana Chiefs Conference’s current 

attempt to argue that the damages it now seeks derive solely from its Title V Compact is, at its 

core, an attempt to amend the claims it made at the presentment phase and allowing these amended 

claims to proceed would clearly undermine the scheme of adjudication prescribed by the Contract 

Disputes Act.  Defs’ Open. Br. at 14-17; Tunica-Biloxi, 577 F. Supp. 2d at 409.  At the 

administrative level, though Plaintiff demanded a global rather than specific sum, its submission 

was too vague about which contract obligations supported the demand. See Defs’ Open. Br. at 16; 

ECF No. 1-4. Again, Plaintiff’s current assertion that the claims were based only on the Title V 

Compact and FY 2013 Funding Agreement is belied by the express contents of Claims Materials, 

which refer to all “contracts” and make explicit reference to the Title I agreement.  If the claims 

asserted in Plaintiff’s federal civil Complaint really are based solely on its Title V Compact, the 

“operative facts” underlying the federal civil complaint are necessarily different from those at the 

administrative level, which were clearly based on two contracts yet sought the same damages.  

Under Tanana Chiefs Conference’s theory of the case, a contractor could submit claims 

tied to several contracts and so long as some sum was demanded, the onus would be on the relevant 

agency to sort out the source of its obligation to pay that alleged sum.  There would be no 

requirement for the claimant to specify the source of the sum demanded, including by identifying 

the contract giving rise to any obligation to pay.  Further, as observed in Defendants’ Opening 

Brief, a single certification amidst several claims across multiple contracts only muddies the 

water—an observation which Tanana Chiefs Conference appears to incorrectly construe as 

abandonment of the issue.  See Pl’s Opp. at 12.  Rather, Defendants’ position is that Tanana Chiefs 
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Conference’s certification—upon which it relies to assert multi-million-dollar claims—is 

unhelpful because Tanana Chiefs Conference’s letter and supporting materials seeking Contract 

Support Costs, refer to two distinct ISDEAA contracts with different scopes. Compare Pl’s Opp. 

at 6 (describing services under Title V ISDEAA Compact) with Pl’s Opp. at 7 (referencing Title I 

ISDEAA contract scope); see also 25 U.S.C. §§ 5325(a)(2)-(3).  

Tanana Chiefs Conference’s approach to this dispute would result in a departure from the 

requirement that a contractor provide a “sum certain” by specific contract to comply with 

presentment requirements. See 25 C.F.R. § 900.218. Tanana Chiefs Conference’s Claims Materials 

did not offer sufficient notice of the basis and amount for its claims, i.e., seek a specific sum of 

money by unique contract, and that deficiency cannot be cured by now asserting that a single 

contract is the foundation for those claims in a federal civil complaint. Congress has not waived 

sovereign immunity for the Tanana Chief’s Conference’s civil action, and this Court lacks 

jurisdiction over it.  

 

*     *     * 
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CONCLUSION 

Based on the foregoing and for those reasons set forth in Defendants’ Opening Brief, 

Defendants respectfully request that the Court dismiss the Complaint, as it lacks subject matter 

jurisdiction. 

Dated: July 19, 2021 
 Washington, DC 
 Respectfully submitted, 

 
CHANNING D. PHILLIPS, D.C. Bar #415793 
Acting United States Attorney 
 
BRIAN P. HUDAK 
Acting Chief, Civil Division 

  
 
By: /s/ 

SIAN JONES, D.C. Bar No. 1024062 
Assistant United States Attorney 
555 Fourth Street, NW 
Washington, DC 20530 
202-252-2578 
Sian.Jones@usdoj.gov 
 

Attorneys for the United States of America 
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