
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

SOLENEX LLC, 
 

 Plaintiff, 
  

  v. 
DEBRA HAALAND, in her official 
capacity as Secretary of the Interior, et al.,  

 
 Defendants, 

 
  and 

 
PIKUNI TRADITIONALIST  
ASSOCIATION, et al., 
 
 Defendant-Intervenors. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Civil Case No. 13-00993 (RJL) 
 

 
 
 

 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT REPLY AND  

OPPOSITION TO FEDERAL DEFENDANTS’ CROSS-MOTION 
 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 1 of 55



i 

TABLE OF CONTENTS 

Page 
 

TABLE OF AUTHORITIES .........................................................................................  iv 
 
INTRODUCTION .........................................................................................................  1 
 
STANDARD OF REVIEW ...........................................................................................  2 
 
ARGUMENT ............................................................................................................. 3 
 
I. The Secretary Lacked Authority to Cancel the Solenex Lease...................... 3 
 

A. The Secretary’s Arguments Here Contravene the Cancellation 
Decision; The Lease was Not “Invalid from its Inception” ............... 3 
 

B. Boesche and Related Cases Do Not Support a Claim that the 
Solenex Lease was “Invalid.” ............................................................ 5 
 
1. In Boesche, the Supreme Court limited the Secretary’s 

authority to cancel a lease for “pre-issuance factors” 
to situations in which the lease was void for MLA 
violations ................................................................................ 5 

2. Post-Boeshe cases have not held that a NEPA violation 
makes a lease void ................................................................. 7 

 
C. Basic Principles of Contract Law Demonstrate that the Lease 

was, at Worst, “Voidable,” It was Not “Invalid from its 
Inception” or Void ............................................................................. 10 
 

D. Federal Defendants Backtrack on the import of 43 C.F.R. 
§ 3108.3.............................................................................................. 12 

E. Due to Solenex’s Bona Fide Purchaser Status, the MLA 
Precluded the Secretary from Cancelling the Lease .......................... 13 

1. Solenex meets all bona fide purchaser requirements ............ 13 

(a) To understand what it means for a bona fide 
purchaser to be without notice of defect requires 
defining “defect.” ...................................................... 14 

(b) Solenex was a bona fide purchaser because it 
paid valuable consideration ....................................... 15 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 2 of 55



ii 

II. The Secretary’s Decision to Cancel the 1982 Solenex Lease Was 
Arbitrary and Capricious and Not in Accordance With Law ........................ 16 

 
A. The Cancellation Decision Unreasonably Misconstrued the 

Law .................................................................................................... 17 
 
1. The Lease issued in 1982 did not violate NEPA .................... 17 

2. The Lease issued in 1982 did not violate NHPA.................... 22 

B. The Secretary Relied on Factors that Congress Did Not Intend 
for the Secretary to Consider ............................................................. 25 
 

C. The Secretary Failed to Consider Several Important Aspects of 
the Problem ........................................................................................ 27 
 
1. The Secretary failed to consider various reliance 

concerns ................................................................................. 27 

2. The Secretary misconstrued, and therefore failed to 
consider, contrary instructions from Congress ..................... 31 

3. The Secretary failed to consider her contract and 
property law obligations to Solenex ...................................... 31 

4. Even if NEPA and the NHPA were violated, that 
question is not dispositive on the issue of whether the 
cancellation of Solenex’s Lease was arbitrary and 
capricious ............................................................................... 33 

D. Failure to Explain the Secretary’s Sudden Reversal of a Long-
Held Position is Arbitrary and Capricious ......................................... 35 

 
III. The Secretary’s Withdrawal of the Previously Approved APD Was 

Arbitrary and Capricious................................................................................ 36 
 
A. The Designation of the 165,000-Acre APE was Arbitrary and 

Capricious .......................................................................................... 37 

B. The Adverse Effects Determination was Arbitrary and 
Capricious .......................................................................................... 40 

C. Refusal to Adequately Consider Mitigation Was Arbitrary and 
Capricious .......................................................................................... 42 

 
CONCLUSION ..............................................................................................................  45 
  

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 3 of 55



iii 

Table of Authorities 
(* denotes cases primarily relied upon) 

Page 
Cases 
 
Allis v. Billings, 

47 Mass. 415 (1843) ............................................................................................... 10 
 
Alpharma, Inc. v. Leavitt, 

460 F.3d 1 (D.C. Cir. 2006) .................................................................................... 3 
 
Bob Marshall All. v. Hodel, 

852 F.2d 1223 (9th Cir. 1988) ................................................................................ Passim 
 
Boesche v. Udall, 

373 U.S. 472 (1963) ............................................................................................... Passim 
 
Brown v. Gardner, 

513 U.S. 115 (1994) ............................................................................................... 12 
 
Buckeye Check Cashing, Inc. v. Cardegna, 

546 U.S. 440 (2006) ............................................................................................... 10 
 
Burlington Truck Lines, Inc. v. United States, 

371 U.S. 156 (1962) ............................................................................................... 3, 41 
 
Cabinet Mountains Wilderness/Scotchman’s Peak Grizzly Bears v. Peterson,  

685 F.2d 678 (D.C. Cir. 1982) ................................................................................ 21, 22 
 
Calvert Cliffs’ Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 

449 F.2d 1109 (D.C. Cir. 1971) .............................................................................. 20 
 
Cameron v. United States, 

252 U.S. 450 (1920) ............................................................................................... 9 
 
Carlson v. Postal Regulatory Comm’n, 

938 F.3d 337 (D.C. Cir. 2019) ................................................................................ 12 
 
Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 

563 F.3d 466 (D.C. Cir. 2009) ................................................................................ 18 
 
Chevron, U.S.A., Inc. v. NRDC, Inc., 

467 U.S. 837 (1984) ............................................................................................... 2 
 
City of Arlington v. FCC, 

569 U.S. 290 (2013) ............................................................................................... 2, 13 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 4 of 55



iv 

 
Confederated Tribes of Grand Ronde Cmty. of Or. v. Jewell, 

830 F.3d 552 (D.C. Cir. 2016) ................................................................................ 34, 35 
 
Conner v. Burford, 

848 F.2d 1441 (9th Cir. 1988) ................................................................................ Passim 
 
Consumer Electronics Ass’n v. FCC,  

347 F.3d 219 (D.C. Cir. 2003) ................................................................................ 4 
 
Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 

140 S. Ct. 1891 (2020)............................................................................................ 29, 30, 32 
 
Dine Citizens Against Ruining Our Env’t v. Bernhardt, 

923 F.3d 831 (10th Cir. 2019) ................................................................................ 38, 39 
 
District of Columbia v. USDA, 

444 F.Supp.3d 1 (D.D.C. 2020) .............................................................................. 40, 45 
 
Emp’r Sols. Staffing Grp. II, LLC v. Office of Chief Admin. Hearing Officer,  

833 F.3d 480 (5th Cir. 2016) .................................................................................. 17 
 
Encino Motorcars, LLC v. Navarro, 

579 U.S. 211 (2009) ............................................................................................... 29, 30 
 
Entergy Corp. v. Riverkeeper, Inc., 

556 U.S. 208 (2009) ............................................................................................... 8 
 
FCC v. Fox Television Stations, Inc.,  

556 U.S. 502 (2009) ....................................................................................................  35 
 
Griffin & Griffin Expl., LLC v. United States, 

116 Fed. Cl. 163 (2014) .......................................................................................... Passim 
 
Grynberg v. Kempthorne, 

No. 06-cv-01878, 2008 WL 2445564 (D. Colo. June 16, 2008) ............................ 8 
 
Hannifin v. Morton, 

444 F.2d 200 (10th Cir. 1971) ................................................................................ 9 
 
La. Pub. Serv. Comm’n v. FCC, 

476 U.S. 355 (1986) ............................................................................................... 11, 13 
 
Lykins v. McGrath, 

184 U.S. 169 (1902) ............................................................................................... 15 
 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 5 of 55



v 

Mingo Logan Coal Co. v. EPA, 
829 F.3d 710 (D.C. Cir. 2016) ................................................................................ Passim 

 
Mobil Oil Expl. & Producing v. United States, 

530 U.S. 607 (2000) ............................................................................................... 32 
 
Moncrief v. U.S. Dep’t of Interior, 

339 F. Supp. 3d 1 (D.D.C. 2018) ............................................................................ 11, 31 
 
Mont. Wilderness Ass’n v. Fry, 

310 F. Supp. 2d 1127 (D. Mont. 2004)................................................................... 23 
 
Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29 (1983) ................................................................................................. 16 
 
NAACP v. Trump, 

315 F. Supp. 3d 457 (D.D.C. 2018) ........................................................................ 3 
 
Narragansett Indian Tribe v. Warwick Sewer Auth., 

334 F.3d 161 (1st Cir. 2003) ................................................................................... 45 
 
Nat. Res. Def. Council, Inc. v. Hughes, 

454 F. Supp. 148 (D.D.C. 1978) ............................................................................. 8 
 
Nat. Res. Def. Council, Inc. v. Morton, 

458 F.2d 827 (D.C. Cir. 1972) ................................................................................ 22 
 
Ohio Forestry Ass’n, Inc. v. Sierra Club, 

523 U.S. 726 (1998) ............................................................................................... 18 
 
Pit River Tribe v. U.S. Forest Service, 

469 F.3d. 768 (9th Cir. 2006) ................................................................................. 23 
 
Rapanos v. United States, 

547 U.S. 715 (2006) ............................................................................................... 12 
 
Reed v. Morton, 

480 F.2d 634 (9th Cir. 1973) .................................................................................. 9 
 
Sierra Club v. Hathaway, 

579 F.2d 1162 (9th Cir. 1978) ................................................................................ 20 
 
Sierra Club v. Peterson, 

717 F.2d 1409 (1983) ............................................................................................. Passim 
 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 6 of 55



vi 

Silver State Land, LLC v. Schneider, 
843 F.3d 982 (D.C. Cir. 2016) ................................................................................ 9 

 
Solenex v. Bernhardt, 

962 F.3d 520 (D.C. Cir. 2020) ................................................................................ 28 
 
Spiller v. White,  

352 F.3d 235 (5th Cir. 2003) .................................................................................. 21, 22 
 
Stewart v. Penny, 

238 F. Supp. 821 (D. Nev. 1965) ............................................................................ 32 
 
Summit Petroleum Corp. v. EPA, 

690 F.3d 733 (6th Cir. 2012) .................................................................................. 12 
 
Sw. Petroleum Corp. v. Udall, 

361 F.2d 650 (10th Cir. 1966) ................................................................................ 13 
 
Tex. Oil & Gas Corp. v. Andrus, 

498 F. Supp. 668 (1980) ......................................................................................... 7 
 
Tex. Oil & Gas Corp. v. Hodel, 

654 F. Supp. 319 (D.D.C. 1997) ............................................................................. 27 
 
Tex. Oil & Gas Corp. v. Watt, 

683 F.2d 427 (1982) ............................................................................................... 7, 8, 36 
 
Texaco, Inc. v. Hickel, 

437 F.2d 636 (D.C. Cir. 1970) ................................................................................ 8 
 
Union Oil Co. of Cal. v. Morton, 

512 F.2d 743 (9th Cir. 1975) .................................................................................. 32 
 
U.S. ex rel. Siewick v. Jamieson Sci. & Eng’g, Inc., 

214 F.3d 1372 (2000) ............................................................................................. 10 
 
United States v. Windstar Corp., 

518 U.S. 839 (1996) ............................................................................................... 32 
 
Valley Cmty. Pres. Comm’n v. Mineta, 

373 F.3d 1078 (10th Cir. 2004) .............................................................................. 38, 39 
 
Wilson v. Block, 

708 F.2d 735 (D.C. Cir. 1983) ................................................................................ 24 
 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 7 of 55



vii 

Winkler v. Andrus, 
614 F.2d 707 (10th Cir. 1980) ................................................................................ 7, 14 

 
Wyo. Outdoor Council v. U.S. Forest Serv., 

165 F.3d 43 (D.C. Cir. 1999) .................................................................................. 18 
 
 
Administrative Decisions 
 
Am. Min. Leasing, 

83 IBLA 372 (1984) ............................................................................................... 14 
 
Barbara C. Lisco, 

26 IBLA 340 (1976) ............................................................................................... 32 
 
Bernard Kosik, 

70 IBLA 373 (1983) ............................................................................................... 14 
 
D.M. Yates, 

74 IBLA 159 (1983) ............................................................................................... 8 
 
Earth Power Res., Inc., 

181 IBLA 94 (2011) ............................................................................................... 40 
 
Estate of Glenn F. Coy Res. Serv. Co., 

52 IBLA 182 (1981) ............................................................................................... 8 
 
Fortune Oil Co., 

69 IBLA 13 (1982) ................................................................................................. 8 
 
George G. Witter, 

129 IBLA 359 (1994) ............................................................................................. 43 
 
Penroc Oil Corp., 

84 IBLA 36 (1984) ................................................................................................. 8, 33 
 
Robert L. True, 

101 IBLA 320 (1988) ............................................................................................. 14 
 
Sun Expl. and Prod. Co., 

95 IBLA 140 (1987) ............................................................................................... 9, 32 
 
Statutes 
  
5 U.S.C. §706(2)(A)................................................................................................... 16 

5 U.S.C. § 706(2)(C) .................................................................................................. 11, 13 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 8 of 55



viii 

28 U.S.C § 2401(a) .................................................................................................... 15 

42 U.S.C. § 4332(c) ................................................................................................... 22 

43 U.S.C. § 2 .............................................................................................................. 2 

43 U.S.C. § 1457 ........................................................................................................ 2 

54 U.S.C. § 306108 .................................................................................................... 24 

Preservation of Historic Properties,  
Pub. L. No. 89-665 (1966) ...................................................................................... 26 

 
Tax Relief and Health Care Act of 2006,  

Pub. L. No. 109-432, 120 Stat. 2922 (2006) .......................................................... 31 
 
Regulations 
 
36 C.F.R. § 800.4 (1979) ........................................................................................... 24 

36 C.F.R. § 800.6 ....................................................................................................... 44 

36 C.F.R. § 800.15 (1979) ......................................................................................... 25 

36 C.F.R. § 800.16(d) ................................................................................................ 37 

40 C.F.R. § 1502.14(d) .............................................................................................. 20 

43 C.F.R. § 3108.3 ..................................................................................................... 12 

43 C.F.R. § 3108.3(d) ................................................................................................ 12, 13 

Other Authorities 
  
BLACK’S LAW DICTIONARY (11th ed. 2019) .............................................................. 10 
 
RESTATEMENT (SECOND) OF CONTRACTS .................................................................. 10, 11 

 
ROBERT T. DEVLIN, THE LAW OF REAL PROPERTY AND DEEDS 1467 (1911) ............ 15, 16 

 
  

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 9 of 55



1 

INTRODUCTION 

The Secretary of the Interior cancelled Solenex’s 33-year-old, partially performed oil and 

gas lease, confident in her belief that she had the unconstrained plenary power to do so and that 

whatever interests the lessee may have were unworthy of consideration. Federal Defendants’ 

justification for the Secretary’s action is laden with reasons why the Secretary allegedly has more 

power than can be found in statutes or precedent and why the interests of Solenex are insignificant.  

Fortunately for Solenex, and for the oil and gas industry, the Secretary is not so omnipotent and 

the laws protecting oil and gas interests, contracts, and property are not so impotent. 

In 1982, the BLM, in conformance with the Mineral Leasing Act, issued an oil and gas 

lease that was later owned by Solenex.  Federal Defendants’ new claim that the Lease was “invalid 

from inception” is error. Federal Defendants admit that the power to cancel a 33-year-old lease 

cannot be found in statute. Rather, they justify the cancellation as an exercise of the Secretary’s 

general power and claim that such power has been recognized by none less than the United States 

Supreme Court. Federal Defendants exaggerate the scope of the cases they rely on. An objective 

review of the law demonstrates that the Solenex Lease was not “invalid at inception” and that the 

Secretary therefore lacked the power to cancel the Lease administratively. 

Further, the Secretary’s decision to cancel Solenex’s Lease was arbitrary and capricious. 

The Secretary ignored statutory protection for valid existing rights, ignored principles of contract 

law that should have constrained her decision, and again misconstrued the cases that she relied 

upon. The decision to deny the APD previously approved for the Solenex Lease was also arbitrary 

and resulted from improper delegation of decision-making and unreasoned conclusions resting on 

no more than the competing claims of the neighboring Tribe. Solenex’s Motion for Summary 

Judgment should therefore be granted. 
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STANDARD OF REVIEW 

Federal Defendants have not justified their demand for deference. Federal Defendants 

assert that the “Secretary’s interpretation of the scope of her powers under a statute that she 

administers is entitled to deference[,]” and governs so long as it is reasonable. ECF No. 165 at 22. 

Yet, Federal Defendants fail to identify an ambiguous statute the Secretary has interpreted. They 

cite 43 U.S.C. § 2 and 43 U.S.C. § 1457 as granting her broad plenary authority. ECF No. 165 at 

13. But they never contend that these statutes are ambiguous, cite an instance of a court deferring 

to the Secretary’s interpretation of those statutes, nor contend that she “administers” these statues 

in the same way that she administers the MLA, NEPA, NHPA, or other statutes.  

Moreover, Federal Defendants disclaim that the Secretary was acting under the MLA, 

depending instead on an extra-statutory “plenary” power. ECF No. 165 at 25. Federal Defendants 

contend that the authority to cancel the Lease was “in accordance with” NEPA and the NHPA, 

ECF No. 165 at 12, but again never identify a provision of either statute that, ambiguously or not, 

gives the Secretary the power to cancel a lease issued in conformity with the MLA. 

A court should only defer to an agency’s interpretation of its authority where Congress 

expressed its intent ambiguously. Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 842–43 

(1984); ECF No. 156 at 32–33. Where Congress has unambiguously expressed the limit of an 

agency’s authority, the court should not give the agency’s “interpretation” any deference. City of 

Arlington v. FCC, 569 U.S. 290, 300–01 (2013). For agencies, “[b]oth their power to act and how 

they are to act are authoritatively prescribed by Congress, so that when they act improperly, no 

less than when they act beyond their jurisdiction, what they do is ultra vires.” Id. at 297. 

Congress unambiguously delineated how, when, where, and why the Secretary could 

pursue lease cancellation of a lease issued in compliance with the MLA, and the Cancellation 

Decision is at odds with the power conferred and limited by Congress. 
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ARGUMENT 

I. The Secretary Lacked Authority to Cancel the Solenex Lease. 

A. The Secretary’s Arguments Here Contravene the Cancellation Decision; The 
Lease was Not “Invalid from its Inception.” 

Federal Defendants’ new argument that the Solenex Lease was “invalid from its inception,” 

is inconsistent with the Cancellation Decision, unsupported by law, and should be rejected. 

Between the Cancellation Decision and their argument here, Federal Defendants change 

the foundation underlying the Secretary’s alleged ability to cancel the Lease. In the Cancellation 

Decision, the Secretary stated that alleged NEPA and NHPA inadequacies made the Lease 

“voidable,” but not void. ECF No. 68-1 at 7 (a void lease is one “issued for lands that were not 

legally available for leasing,” a “voidable” lease “suffers from a procedural defect”). Throughout 

the Cancellation Decision, the Secretary asserted that the Solenex Lease was “voidable.” Id. at 8 

(“Lease No MTM53323 Was Improperly Issued and is Voidable”); Id. at 12 (“These legal 

violations . . . make the lease voidable.”); Id. at 13 (the lease “remains voidable[,]” BLM “cannot 

properly validate this voidable lease.”). The Secretary never made the claim that Federal 

Defendants now rely upon, that the Solenex Lease was “invalid from its inception.” ECF No. 165 

at 12. Neither “invalid” nor “inception” appears in the Cancellation Decision. ECF No. 68-1. This 

fundamental change in position is sufficient to reject Federal Defendants’ cross-motion for 

summary judgment. See Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962) 

(“The courts may not accept appellate counsel’s post hoc rationalizations for agency action[.]”); 

NAACP v. Trump, 315 F. Supp. 3d 457, 465–66 (D.D.C. 2018) (“[T]he [post hoc rationalization] 

rule’s purpose is simply to prevent courts from considering ‘rationales offered by anyone other 

than the proper decisionmakers[,]’ such as those appearing ‘for the first time in litigation affidavits 

and arguments of counsel[.]’”) (quoting Alpharma, Inc. v. Leavitt, 460 F.3d 1, 6 (D.C. Cir. 2006)). 
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Further, Federal Defendants offer no legal support for their position that the Lease was 

“invalid.” The Cancellation Decision explained the difference between a “void” lease and a 

“voidable” lease. According to the Cancellation Decision, a “void” lease was a “legal nullity” 

because the land was not available for leasing at the time the lease was issued. ECF No. 68-1 at 7. 

Courts and the agency have accepted that when the BLM issues a lease on land unavailable for 

leasing, the lease is null and conveys no interest to the lessee. But that is not what happened here.  

The Cancellation Decision elaborated that a “voidable” lease, “in contrast,” is one “issued 

in violation of a procedural requirement, such as NEPA, which does not compel a particular 

decision.” Id. In their cross-motion, Federal Defendants do not acknowledge that their position 

that the Lease was “invalid” is a new claim that the Lease was void, and offer the “invalidity” 

conclusion with no citation or elaboration. ECF No. 165 at 12. 

Instead, Federal Defendants posit that because the Secretary’s power has been granted “in 

broad, sweeping language” it “should be given broad, sweeping application,” therefore making it 

“reasonable to conclude” that the Secretary’s “general authority enabled the Secretary to ‘correct 

[an] error[]’ of her predecessor.” ECF No. 165 at 25 (citation omitted). Federal Defendants cite 

Consumer Electronics Association v. FCC, 347 F.3d 291, 298 (D.C. Cir. 2003) for the “broad, 

sweeping” language and application. Id. But Consumer Electronics dealt with a specific 

substantive statute, not with a claimed general delegation of power from Congress. 347 F.3d at 

297. Federal Defendants argue that the Secretary of Interior has “virtually unlimited power over 

federal lands[,]” that she exercises the power of both the legislative and executive branches of 

government, and that judicial review must be constrained. ECF No. 165 at 13–14, 22–23. The 

Court should not, however, banish Constitutional considerations from this case. 
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Relying on the Secretary’s “broad, sweeping” power to declare the Lease invalid, Federal 

Defendants then invoke cases addressing the Secretary’s ability to cancel an invalid lease—that is, 

a lease that was void from inception because the MLA or other granting statute was violated. Id. 

at 23 (noting the “Secretary’s power to cancel [a mineral] lease administratively for invalidity at 

its inception”); Id. at 24 (claiming Solenex conceded the Secretary’s power to cancel some “invalid 

leases”); Id. at 25–29. Solenex explained in its opening brief why it is questionable that the Lease 

was ever voidable, and why it was not voidable in 2016. ECF No. 156 at 41–45. The Secretary did 

not address, let alone refute, these arguments. 

In short, Federal Defendants’ cross-motion depends upon an unsupported and incorrect 

legal conclusion that is also inconsistent with the Cancellation Decision. That conclusion further 

assumes that lessees have no protectable interest in an oil and gas lease. The Court should deny 

Federal Defendants’ cross-motion and grant summary judgment to Solenex. 

B. Boesche and Related Cases Do Not Support a Claim that the Solenex Lease 
was “Invalid.” 

1. In Boesche, the Supreme Court limited authority the Secretary’s authority 
to cancel a lease for “pre-issuance factors” to situations in which the lease 
was void. 

Federal Defendants begin their argument by claiming power to cancel a lease for 

“invalidity at its inception,” assuming, now in litigation, that the Solenex Lease was “invalid,” and 

citing Boesche v. Udall, 373 U.S. 472 (1963). ECF No. 165 at 24–32. But Boesche and the cases 

that followed do not support Defendants’ false premise that the Solenex Lease was “invalid” from 

its inception, and they do not support cancellation of the Lease. 

Boesche addressed a lease issued in violation of the MLA, the statute that empowered the 

Secretary to grant an interest in public land; and was accordingly void from inception. It did not 

address procedural environmental statutes subject to agency discretion. The Boesche Court 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 14 of 55



6 

identified what was it was deciding: “The question presented . . . is whether the Secretary . . . has 

authority to cancel in an administrative proceeding a lease . . . issued under the provisions of the 

[MLA], in circumstances where such lease was granted in violation of the” MLA. 373 U.S. at 473 

(emphasis added). As the Court recognized, the MLA delineates the Secretary’s ability to issue 

“noncompetitive” leases; the Secretary promulgated a regulation pursuant to the MLA prohibiting 

offers for—and the Secretary’s issuance of—noncompetitive leases “for less than 640 acres” 

unless the surrounding land was “not available”; yet the Secretary’s subordinates issued to the 

petitioner a noncompetitive lease for less than 640 acres even though the surrounding land was 

“available” for leasing. Id. at 473–74. The leasing process did not comply with the MLA leasing 

limit that “the land is available, . . . the applicant is qualified, and . . . the application appears to 

conform to the regulations . . . .” Id. at 485. Because the lease was issued in violation of the MLA, 

the Secretary exceeded his authority to alienate an interest in public land and the conveyance was 

void from the beginning—in effect, the Secretary issued nothing yet had to clean up his mess. 

The Boesche Court was addressing a lease that was void—not, potentially voidable—for 

failure of the applicant to comply with the MLA. The Court was not addressing a lease allegedly 

made voidable by the Secretary’s regrets regarding the environmental determinations that he had 

made (years before). The Supreme Court was not evaluating abstract “pre-lease errors” or “factors” 

or non-substantive procedures. And Federal Defendants’ argument that Boesche would justify 

cancellation of a lease for any “pre-lease factor” or “pre-lease event” or even for the violation of 

any statute, ECF No. 165 at 25–26, is wrong. 

If the first hallmark of Boesche is that the Secretary needed to clean up the mess of issuing 

a lease that was a nullity, then the second hallmark is that the Court neither conferred upon the 

Secretary nor recognized any broader, “sweeping” power to cancel other leases. 373 U.S. at 485–
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86. The Court was clear on this point: the Secretary needed to be able to clean up the paperwork 

caused by issuing a lease void at inception, but “[w]e sanction no broader rule than is called for 

the exigencies of the general situation and the circumstances of this particular case.” Id. at 485. 

And in case the Court needed to be clearer, it said, “In so holding, we do not open the door to 

administrative abuses.” Id.  

2. Post-Boesche cases have not held that a NEPA violation makes a lease 
“void.” 

The post-Boesche cases that Federal Defendants rely upon, see ECF No. 165 at 26–27, are 

similarly off-target. And while Federal Defendants assert that “no court” has limited Boesche to 

violations of the MLA or similar granting statutes, Id. at 27, they cannot identify a single court that 

has held that a pre-lease NEPA violation renders the associated MLA lease void or “invalid from 

inception.” In Winkler v. Andrus, 614 F.2d 707, 709, 714 (10th Cir. 1980), the question was 

whether a bona fide purchaser had obtained an interest in the lease that would prevent an earlier 

qualified lessee from being restored to its rightful claim after it was determined on appeal that the 

first lessee was wrongfully disqualified. In other words, one administrative decision held that the 

first lessee was disqualified under the MLA. That decision was reversed, and the new question was 

whether the issuance and assignment of a second lessee could be undone. NEPA, the NHPA or 

other procedural “stop and look” statutes were not at issue. 

In Texas Oil & Gas Corp. v. Andrus, the agency issued a lease on military lands, but the 

Interior MLA regulation then in effect indicated that the lands were not “available” for leasing. 

498 F. Supp. 668, 669, 670–71, 675 (D.D.C. 1980) rev’d by Tex. Oil & Gas Corp. v. Watt, 683 

F.2d 427 (1982). Accordingly, the purported lease was a nullity—it was void and was “invalid 

from its inception.” Id. at 675. The agency had not actually conveyed anything; so, as in Boesche 

and Winkler, the court recognized that the Secretary needed an administrative means to clean up 
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its mess. What’s more, the D.C. Circuit later determined that those lands had been “available” and 

that the Secretary had abused his discretion by cancelling the lease. The appellate court ordered 

that the lease be reinstated. Tex. Oil & Gas Corp. v. Watt, 683 F.2d 427, 431, 435 (D.C. Cir. 1982); 

see also ECF No. 156 at 61–62 (discussing Watt). 

The other cases that Federal Defendants rely on share a similar theme or are otherwise 

inapt. See Nat. Res. Def. Council, Inc. v. Hughes, 454 F. Supp. 148, 154 (D.D.C. 1978) (allowing 

potential issuance of leases despite NEPA violation, and recognizing value of preference rights)1; 

Texaco, Inc. v. Hickel, 437 F.2d 636, 641 (D.C. Cir. 1970) (reconciling issues concerning ocean 

lease granted by state over what later became federal jurisdiction, recognizing power of prior 

Secretary to validate conversion of state lease to a federal lease); Grynberg v. Kempthorne, No. 

06-cv-01878, 2008 WL 2445564, at *3 (D. Colo. June 16, 2008) (finding BLM failed to obtain 

approval of surface management agency as required by Mineral Leasing Act for Acquired Lands, 

without which there “was no valid claim against the government”); Entergy Corp. v. Riverkeeper, 

Inc., 556 U.S. 208, 212 (2009) (not addressing oil and gas leases, addressing CWA regulation 

promulgated by EPA); D.M. Yates, 74 IBLA 159, 160 (1983) (noting leased land was in national 

wildlife refuge, not available for leasing); Estate of Glenn F. Coy Res. Serv. Co., Inc., 52 IBLA 

182, 187, 190–91 (1981) (holding lease may be cancelled when application did not disclose 

interested parties in violation of MLA regulation); Fortune Oil Co., 69 IBLA 13, 15 (1982) 

(finding lands under existing lease were not available to second lessee, second lease was void as 

to lands in conflict); Penroc Oil Corp., 84 IBLA 36, 40 (1984) (BLM could not grant right of way 

for saltwater disposal in a well already leased to another party, “once the Secretary has leased the 

 
1 By allowing certain leases in the face of a NEPA violation, this case undermines Federal 
Defendants’ claims that a lease issued under those circumstances would be invalid. 
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land he may not deny or extinguish the rights of the Federal oil and gas lessee under the valid oil 

and gas lease”); Sun Expl. and Prod. Co., 95 IBLA 140, 141–43 (1987) (applicant failed to submit 

first year’s advance rental with application as required; lease had to be issued to junior but qualified 

applicant); Silver State Land, LLC v. Schneider, 843 F.3d 982, 992 (D.C. Cir. 2016) (addressing 

refusal to issue non-competitive patent when circumstances allowing non-competitive procedures 

no longer applied); Reed v. Morton, 480 F.2d 634, 636 (9th Cir. 1973) (addressing violation of 

Desert Land Act); Hannifin v. Morton, 444 F.2d 200, 202–03 (10th Cir. 1971) (holding applicant 

was subject to minimum rental pursuant to Sulphur Production Act); Griffin & Griffin Expl., LLC, 

v. United States, 116 Fed. Cl. 163, 176 (2014) (same land had been leased twice, land was not 

available to second lessee). 

In short, while Federal Defendants identify a dozen cases that cite Boesche or recognize 

the power of the Secretary to cancel a lease issued for unavailable land or in contravention of the 

granting statute, none of those cases held that the Secretary could administratively invalidate an 

allegedly “voidable” MLA lease for a pre-lease NEPA violation. 

In Boesche and the other cases cited by Federal Defendants, the lease was subject to 

administrative cancellation because either the land was not available for leasing or the leasing 

process had violated the MLA or other statute that permitted the Secretary to grant an interest in 

public land. Either way, it was beyond the power of the Secretary to grant an interest adverse to 

the United States and the conveyed “leases” were nullities. See Cameron v. United States, 252 

U.S. 450, 460 (1920) (claim that does not “conform to the law under which [it is] initiated” is “an 

unlawful private appropriation”). Because the contracting officer lacked authority to grant the 

interest, no interest had been conveyed. The same analysis does not apply when a NEPA violation 

is at issue and there is no corresponding violation of a granting statute. 
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Federal Defendants’ reliance on Boesche is misplaced unless they can establish that the 

Solenex Lease was invalid. They cannot make this showing, nor should they be permitted to justify 

the Cancellation Decision for reasoning that contradicts the Decision itself. The Secretary is 

mistaken, and tries to hide its false premise, when it claims that the first question in this case is 

whether Congress “by statue, expressly withdrew the Secretary’s plenary power to cancel” a lease 

for invalidity at its inception. ECF No. 165 at 23. The first question is whether the Lease was 

voidable when the Secretary administratively “cancelled” it. It was not. 

C. Basic Principles of Contract Law Demonstrate that the Lease was, at Worst, 
“Voidable,” It was Not “Invalid from its Inception” or Void. 

As the Secretary admitted in the Cancellation Letter, the Solenex lease was, at most, 

“voidable” instead of “void.” ECF No. 68-1 at 7–8, 12–13. There is a big difference between 

“void” and “voidable.” U.S. ex rel. Siewick v. Jamieson Sci. & Eng’g, Inc., 214 F.3d 1372, 1376 

(D.C. Cir. 2000) (citation omitted) (“A void contract is one under which the promisor has no duty 

of performance. . . .Avoidable contract is one under which a party, usually a victim of some wrong 

by another party, may ‘elect’ to avoid any legal obligations.”); Allis v. Billings, 47 Mass. 415, 416–

17 (1843); RESTATEMENT (SECOND) OF CONTRACTS, §§ 7, 152–54, 380–81 (AM. LAW INST. 1981); 

see also Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 448 (2006). Void, in the strict 

sense, means that an instrument or transaction is of no legal effect whatsoever—an absolute nullity. 

Void, BLACK’S LAW DICTIONARY (11th ed. 2019). Voidable indicates an imperfection or defect in 

an otherwise effective instrument that can be cured. Voidable, BLACK’S LAW DICTIONARY (11th 

ed. 2019). The distinction between the terms is “of great practical importance.” Allis, 47 Mass. at 

417. 

Oil and gas leases create contract rights governed by generally applicable contract law. 

Griffin & Griffin, 116 Fed. Cl. at 173. In Griffin, the court rejected the government’s argument 
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that an oil and gas lease was void, even where the minerals that where the subject of lease had 

already been leased to another party. The court said that “a finding of fraud or other wrongdoing 

is a necessary predicate to a finding that the leases were void ab initio for purposes of government 

contract law.” Id. 

While Federal Defendants prefer to ignore contract law as irrelevant because they did not 

rely on it, ECF No. 165 at 34–35, they cannot negate the applicability of contract law, including a 

limitation on the time to validate or avoid a voidable contract. See ECF No. 156 at 41–45. 

Thus, assuming, for the sake of argument, that the Secretary had some authority to avoid a 

voidable lease, the Secretary lost her authority to do that by ratifying the lease, and by waiting too 

long to avoid it. See RESTATEMENT (SECOND) OF CONTRACTS, §§ 7 cmt. d, 152–54, 380–81 (AM. 

LAW INST. 1981); see also Moncrief v. U.S. Dep’t of Interior, 339 F. Supp. 3d 1, 11 (D.D.C. 2018) 

(“[T]he suggestion of voidness is further rebutted by Interior’s failure to cancel the lease to remedy 

the supposed violation for more than thirty years.”). The cancellation therefore exceeded her 

authority and was unlawful. See La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374–75 (1986) 

(“[W]e simply cannot accept an argument that the [agency] may nevertheless take action which it 

thinks will best effectuate a federal policy. An agency may not confer power upon itself. To permit 

an agency to expand its power in the face of a congressional limitation on its jurisdiction would be 

to grant to the agency power to override Congress.”); 5 U.S.C. § 706(2)(C).  

The proper conclusion is that the Solenex Lease conveyed a contract and property interest 

to the lessee and was not void or invalid at its inception. With that established, the Lease was 

subject to cancellation only under specific and limited provisions of the MLA, not Boesche, and 

none of those provisions was applicable here. See ECF No. 156 at 32–41. 
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D. Federal Defendants Backtrack on the Import of 43 C.F.R. § 3108.3. 

Nor did the Lease itself permit cancellation. In a puzzling move, Federal Defendants 

concede that the Secretary “sent a letter to Solenex in which she . . . cancelled the Lease pursuant 

to 43 C.F.R. § 3108.3(d)[,]” ECF No. 165 at 21, while also arguing that her authority to cancel the 

Solenex Lease “does not derive from the regulation.” Id. at 33. Federal Defendants continue to say 

the “inherent” authority that Interior “codified” “is Congressionally [sic] granted[,]” id., but 

Congress did not “grant” the claimed authority, see Part I(A), supra. All of this reads as litigation 

counsel’s post hoc theory, not what the Secretary purported to do in the Cancellation Decision. 

See ECF No. 68-1 at 1 (“the lease should be cancelled pursuant to 43 C.F.R. § 3108.3(d)”).  

The real thrust of Federal Defendants’ argument is that Interior codified its past practice in 

43 C.F.R. § 3108.3, and the Court should defer to the Secretary’s continued exercise of past 

practice. See ECF No. 165 at 33–34. That is also incorrect. First, as explained above, the Secretary 

had no past practice of cancelling MLA leases for pre-lease NEPA violations. Second, “[e]ven an 

agency’s consistent and longstanding interpretation, if contrary to statute, can be overruled. ‘A 

regulation’s age is no antidote to clear inconsistency with a statute[.]’” Carlson v. Postal Reg. 

Comm’n, 938 F.3d 337, 349 (D.C. Cir. 2019) (quoting Brown v. Gardner, 513 U.S. 115, 122 

(1994)). “[A]n agency may not insulate itself from correction merely because it has not been 

corrected soon enough, for a longstanding error is still an error.” Summit Petroleum Corp. v. EPA, 

690 F.3d 733, 746 (6th Cir. 2012) (citing Rapanos v. United States, 547 U.S. 715, 752 (2006)). 

Federal Defendants’ position seems to be that the Court should recognize the Secretary’s 

assumption of non-congressionally conferred authority because it is what she has done and what 

she wants to do—even saying the Solenex Lease would let her do so, see ECF No. 165 at 33–34—

but that position has no legal underpinning. The Secretary cannot confer upon herself the authority 
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to cancel Solenex’s Lease, and the Court should set aside the cancellation. See 5 U.S.C. § 

706(2)(C); City of Arlington, 569 U.S. at 300–01; La. Pub. Serv. Comm’n, 476 U.S. at 374. 

Federal Defendants’ argument that the Solenex Lease incorporated 43 C.F.R. § 3108.3(d), 

and so permitted cancellation, likewise fails. Federal Defendants admit that the Solenex Lease was 

subject to the MLA and “‘all rules and regulations of the Secretary of Interior now or hereinafter 

in force,’ so long as ‘not inconsistent with any express and specific provisions’ of the Lease.” ECF 

No. 165 at 33 (quoting ECF No. 45-9 at 19) (emphasis in ECF No. 165). But Federal Defendants’ 

“incorporation of regulatory authority” premise still requires the assumption that Congress 

conveyed and the Supreme Court recognized the Secretary’s unwritten, “plenary,” “sweeping” 

authority to cancel a voidable lease that she has already ratified and waited decades to avoid—the 

premise is untenable. See supra Part I(A)–(D).  And it is inconsistent with the entire purpose of a 

lease. Taken to its logical conclusion, Federal Defendants’ argument would entitle the Secretary, 

an unelected official, to cancel all federal oil and gas leases without regard to their validity because 

she concludes that “green energy” is better, and all leases permitting exploration for fossil fuels 

were “improperly issued.”  The Court should reject that view of the Secretary’s authority.2 

E. Due to Solenex’s Bona Fide Purchaser Status, the MLA Precluded the 
Secretary from Cancelling the Lease. 

1. Solenex meets all bona fide purchaser requirements. 

A bona fide purchaser is one who “must have acquired his interest in good faith, for 

valuable consideration, and without notice of the violation of the departmental regulations.” Sw. 

Petroleum Corp. v. Udall, 361 F.2d 650, 656 (10th Cir. 1966). Federal Defendants erroneously 

contend: “(1) [Solenex] had notice of the legal issues surrounding the Lease at the time of 

 
2 Federal Defendants’ reliance on the finding that the Griffin lease incorporated 43 C.F.R. § 
3108.3(d) provides them no benefit. ECF No. 165 at 35. The Griffin lease was issued after 43 
C.F.R. § 3108.3(d), while the Solenex Lease was issued before. 
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acquisition, and (2) it did not provide valuable consideration for the Lease.” ECF No. 165 at 36. 

But “notice of legal issues” is not the standard to disqualify Solenex as a bona fide purchaser, and 

consideration is broader than paying a set sum of money at the outset of an assignment. 

(a) To understand what it means for a bona fide purchaser to be without 
notice of defect requires defining “defect.” 

The IBLA categorizes a “defect” as notice of a lease cancellation or knowledge that 

someone else has a superior right.3 See, e.g., Robert L. True, 101 IBLA 320, 325–26 (1988) (“Nor 

[will they] be regarded as bona fide purchasers, as they entered into assignment agreements after 

November 13, 1984, the date BLM placed notice of the possible cancellation in its official 

records.”) (emphasis added)); Bernard Kosik, 70 IBLA 373, 376 (1983) (“The decision to cancel 

appellant’s interest in the lease was received by appellant and had become part of BLM’s record 

which was available to the public before the transaction was accepted and finalized. A purchaser 

who has not paid consideration before notice of an adverse right is received cannot claim priority 

thereto as a bona fide purchaser.”) (emphasis added)); Am. Min. Leasing, 83 IBLA 372, 375 (1984) 

(“[A]n assignee may be deemed to have notice of a superior right where the facts known to an 

assignee are ‘sufficient to put an ordinary prudent man on inquiry, an inquiry which, if followed 

with reasonable diligence, would lead to discovery of defects in title affecting the property.’”) 

(emphasis added) (quoting Winkler v. Andrus, 614 F.2d 707, 712 (10th Cir. 1980)). 

Federal Defendants contend, “Solenex had notice of the Lease’s legal infirmities” in 2004 

because it had notice “that the Lease was issued without complying with NEPA and NHPA.” ECF 

No. 165 at 36. That argument fails for three reasons. First, the government affirmed the validity of 

 
3 Federal Defendants cite Bob Marshall and Conner for the proposition that “it was and remained 
a matter of public record that the Secretary had not completed an EIS prior to lease issuance” when 
Solenex was assigned the lease, however that is not the test to determine whether an assignee had 
“notice” of a defect. ECF No. 165 at 38. 
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the lease. See, e.g., ECF No. 45-6 at 55 (“Specifically, you asked the BLM a simple question, “Is 

my permit valid?” The answer is yes, you have a valid permit.”) (emphasis in original). And as 

Federal Defendants note, one cannot have an APD without a valid lease. ECF No. 165 at 60. 

Second, as explained above, a potential NEPA or NHPA violation does not invalidate a lease. And 

third, the statute of limitations for an APA challenge to the Lease expired in 1988. See 28 U.S.C § 

2401(a). Moreover, Federal Defendants reference challenges to the APD, ECF No. 165 at 37, but 

it is important to distinguish between the APD and the underlying valid Lease. Challenging the 

APD does not challenge the Lease—a valid lease can exist without an approved APD. The validity 

of the Lease was not challenged before the statute of limitations had run. 

Federal Defendants attempt to establish lease suspension and legal challenges to the Lease 

as notice of defect, but that is not the test. See ECF No. 165 at 37–38. Under Federal Defendants’ 

theory, anyone could sue a lease holder, therefore disabling bona fide purchaser status for all 

successors. But the standard is not that “a reasonable lessee would have been aware of a lawsuit 

challenging the validity of its lease.” ECF No. 165 at 37–38. Because the Lease was not subject to 

administrative cancellation until 2015, ECF No. 53 at 2, and the Lease was not subject to any 

superior rights, Solenex maintained bona fide purchaser status.  

(b) Solenex was a bona fide purchaser because it paid valuable 
consideration. 

Federal Defendants contend that Solenex “paid no valuable consideration in exchange for 

the assignment.” ECF No. 165 at 41. “‘To enable the grantee to claim protection as a bona fide 

purchaser he must have parted with something possessing an actual value, capable of being 

estimated in money, or he must on the faith of the purchase have changed, to his detriment, some 

legal position that he before had occupied.’” Lykins v. McGrath, 184 U.S. 169, 173 (1902) (quoting 

ROBERT T. DEVLIN, THE LAW OF REAL PROPERTY AND DEEDS 1467 (1911)) (emphasis in original). 
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Mr. Longwell assigned the lease to Solenex on July 9, 2004, and the assignment became effective 

February 1, 2005. ECF No. 24-2 at 34. Mr. Longwell stated, “[s]ince 2004, Solenex has diligently 

sought to exercise the rights granted by M-53323 and the approved APD.” Id. He estimated that 

he and Solenex “spent over $35,000 in seeking to develop the lease.” Id. at 36. This constitutes 

“part[ing] with something possessing an actual value, capable of being estimated in money,” thus 

establishing Solenex’s bona fide purchaser status. ROBERT T. DEVLIN, THE LAW OF REAL 

PROPERTY AND DEEDS 1467 (1911). 

II. The Secretary’s Decision to Cancel the 1982 Solenex Lease Was Arbitrary and 
Capricious and Not in Accordance with Law. 

Even if one assumes that the Secretary had authority to cancel Solenex’s Lease, the 

decision to cancel the Lease should still be set aside as arbitrary and capricious and not in 

accordance with law. See 5 U.S.C. §706(2)(A). The Cancellation Decision was not in accordance 

with law, because it was based on the mistaken belief that NEPA and the NHPA were not followed. 

The stated reason for cancellation does not exist.  

An agency action is unlawful as arbitrary and capricious or not in accordance with law 

when the agency has failed to adequately explain the basis for its decision, relied on factors 

Congress did not intend for it to rely on in making such decisions, failed to consider an important 

aspect of the problem, or when the decision represents a sudden and unexplained departure from 

agency precedent. See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983). Here, the Secretary impermissibly relied on post-Lease policy 

developments and failed to consider total reliance interests, her obligations to Solenex under 

contract and property law, and Congress’s statements in favor of oil and gas development in and 

around Solenex’s Lease. The Secretary also failed to explain the sudden reversal of the BLM’s 
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long-held position that Solenex’s Lease was valid. For these reasons, the cancellation of Solenex’s 

Lease should be set aside as arbitrary and capricious and not in accordance with law. 

A. The Cancellation Decision Unreasonably Misconstrued the Law. 

1. The Lease issued in 1982 did not violate NEPA. 

Contrary to Federal Defendants’ arguments, issuance of the Solenex Lease did not require 

an EIS. Defendants’ logic is as follows: Sierra Club v. Peterson4 and Ninth Circuit cases held that 

“[i]f the [agency] chooses not to retain the authority to preclude all surface disturbing activities[,]” 

then the lease must be preceded by an EIS,5 the Solenex Lease did not categorically prohibit surface 

disturbance: therefore, the Solenex Lease required an EIS. ECF No. 68-1 at 8–9. As with their 

arguments concerning Boesche, however, Federal Defendants rely on ignoring important and 

distinguishing details in the cases they cite.6 

The leases at issue in Sierra Club, unlike here, were in a roadless area designated as a 

“Further Planning Area.” 717 F.2d at 1410–11. That designation meant that “its potential 

wilderness quality” had to be preserved. Id. at 1411. Further, upon reviewing the leases at issue in 

Sierra Club, the court found that the Department of Interior “cannot deny” a permit to drill on 

various of the leases but could “only impose ‘reasonable’ conditions which are designed to 

mitigate the environmental impacts of drilling operations.” Id. (emphasis in original). The court 

further found that “once the land is leased the Department no longer has the authority to preclude 

surface disturbing activities even if the environmental impact of such activity is significant.” Id. at 

1414 (emphasis in original). The court observed that in the leases before it, “[n]one of the 

 
4 717 F.2d 1409 (D.C. Cir. 1983) 
5 ECF No. 165 at 43 (quoting Sierra Club, 717 F.2d at 1415) (emphasis in original) (second set of 
brackets added in ECF No. 165) 
6 Agency interpretations of case law are reviewed de novo and afforded no deference. Emp’r Sols. 
Staffing Grp. II, LLC v. Office of Chief Admin. Hearing Officer, 833 F.3d 480, 484 (5th Cir. 2016). 
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stipulations expressly provides that the Department or the Forest Service can prevent a lessee from 

conducting surface disturbing activity.” Id. (emphasis in original). Thus, in that case the court 

found the leases “made an irrevocable commitment to allow some surface disturbing activities, 

including drilling and roadbuilding.” Id. at 1414–15 (emphasis in original). The D.C. Circuit held 

that “[b]ecause on these leases the Secretary cannot preclude surface disturbing activity, including 

drilling” an “irreversible, irretrievable commitment of resources” had been made and an EIS was 

required. Id. at 1412 (emphasis in original). Thus, the holding in Sierra Club is more nuanced than 

the absolute mandate suggested by Federal Defendants. If the lease conditions allow the 

government to prevent significant environmental impacts, a full EIS may be deferred.7 

Likewise, in Conner v. Burford, the Ninth Circuit relied upon the conclusion that the leases 

in that case may require mitigation of environmentally damaging conduct, but “do not . . . preclude 

the lessees from engaging in surface-disturbing activities altogether.” 848 F.2d 1441, 1448–49 (9th 

Cir. 1988). “They may, for example, build roads and drill for oil, subject only to reasonable 

mitigation measures.” Id. at 1449. The Ninth Circuit further determined that under the leases at 

issue, the government did not have authority to “deny the permit to drill[.]” Id.; see also Bob 

Marshall All. v. Hodel, 852 F.2d 1223, 1227 (9th Cir. 1988) (adopting the Conner holding). 

 
7 Federal Defendants also overstate the holdings of Center for Biological Diversity v. U.S. 
Department of the Interior, 563 F.3d 466, 480 (D.C. Cir. 2009) and Wyoming Outdoor Council v. 
U.S. Forest Service, 165 F.3d 43, 49 (D.C. Cir. 1999). ECF No. 165 at 44–45. In both of those 
cases, the D.C. Circuit held that NEPA challenges to a leasing program were not ripe because a 
commitment of resources had not been made. 563 F.3d at 480; 165 F.3d at 50 (“[A] claim is not 
ripe where the ‘possibility that further consideration will actually occur before [implementation] 
is not theoretical, but real.’”) (quoting Ohio Forestry Ass’n, Inc. v. Sierra Club, 523 U.S. 726, 735 
(1998)) (second set of brackets added in Wyo. Outdoor Council). Both cases speculated that the 
NEPA challenge would become ripe after a lease was issued, 563 F.3d at 480; 165 F.3d at 49–50, 
but as evident from Sierra Club and Conner, whether a lease made a NEPA challenge ripe would 
depend on the terms of the lease. 
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Federal Defendants recite broad language from the opinions, but they do not explain why 

the reasoning of Sierra Club and Conner, which addressed different EAs and different leases, 

should apply here. Federal Defendants do not contend that under the Solenex Lease and associated 

stipulations the government lacked authority to deny a drilling permit. The history of this case 

proves otherwise since approval to drill was repeatedly withdrawn over a decade, deferred for 

more than another decade, and ultimately refused. There is no claim that in this case, as was 

allegedly true in Sierra Club and Conner, that the government was required to permit Solenex to 

build roads, drill, or engage in other “highly intrusive” surface disturbance.  

The Solenex Lease and the leases in Sierra Club and Conner may have contained some 

terms in common. The Solenex Lease, however, was subject to limitations and prohibitions not 

addressed in those cases. For example, Solenex was not permitted to enter the land or to disturb 

the surface without prior approval. ECF No. 45-9 at 21. Such approval would require an “[a]n 

environmental analysis” by the Geological Survey and the Forest Service as the surface 

management agency, and any surface disturbance would be preceded by a cultural resources 

survey. Id. at 21, 24. The Solenex Lease also contained a provision that the lessee would “comply 

with all the rules and regulations of the Secretary of Agriculture governing the national forests . . .” 

Id. at 23. Moreover, the Solenex Lease was covered by habitat of threatened or endangered species, 

and upon that basis, the Forest Service retained the ability to “disallow use and occupancy . . .” Id. 

at 26, 24 (emphasis added). In short, Federal Defendants have not identified an irreversible and 

irretrievable commitment of surface resources made in the Solenex Lease. Defendants have not 

identified any activity Solenex could take under the Lease itself that was beyond activity permitted 

to any other person visiting the forest. The Lease gave Solenex the exclusive right to attempt to 

develop the underlying oil and gas resources, it did not give Solenex the right to engage in an 
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activity that would damage the environment, subject only to mitigation.8 See Conner, 848 F.2d at 

1461 (“significant economic value inheres in the exclusive right to engage in oil and gas activities, 

should any be allowed”). 

Defendants’ reliance on Bob Marshall for the requirement of a “no action” alternative 

allegedly absent from the EA here and for the associated argument that any NEPA violation could 

not be cured also fails. ECF No. 165 at 44–46. First, this Court has already found that the 1981 EA 

which permitted leasing considered a no action alternative. See ECF No. 130 at 6. Second, Federal 

Defendants mistakenly convert a “no action” alternative into a “no leasing” alternative. Federal 

Defendants cite 40 C.F.R. § 1502.14(d), which requires an agency to “include the alternative of no 

action” in the alternatives considered. ECF No. 165 at 44. But leasing had been occurring in this 

area since the 1940s, the Solenex Lease was made up of expiring leases, and the surrounding area 

was leased. “No action” did not mean “no leasing” in this context. Third, the leases at issue in Bob 

Marshall, unlike here, were in a “Further Planning Area.” Bob Marshall, 852 F.2d at 1225. Given 

that designation, the government was required to “preserve the possibility” of a future wilderness 

designation and was prohibited from taking any action that “might reduce the land’s wilderness 

potential[.]” Id. at 1226.9 The court in that case made clear that current leasing might create a 

conflict because it “may . . . affect [that area’s] suitability for wilderness designation.” Id. at 1229; 

see also Calvert Cliffs’ Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 1109, 

1114 (D.C. Cir. 1971) (noting that NEPA required consideration of alternatives to recommended 

 
8 Defendants have not demonstrated that the Solenex Lease itself and applicable regulations 
allowed anything more than the sort of “casual use” of the surface found permissible under an EA 
in Sierra Club v. Hathaway, 579 F.2d 1162, 1167 (9th Cir. 1978). 
9 Sierra Club also involved the unique considerations of an area that may be designated for 
wilderness. See 717 F.2d at 1410–11 (noting area cover by “Palisades Further Planning Area” 
where “potential wilderness quality” must be preserved). 
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action, including project abandonment, to address “unresolved conflicts concerning alternative 

uses of available resources”). 

In contrast, no such conflict was present around the Solenex Lease. The area was not 

eligible for wilderness designation, and was already crossed by pipelines and roads, surrounded 

by other leasing activity, and subject to other uses. ECF No. 45-2 at 31; ECF No. 45 at 41–42; 

ECF No. 45-1 at 17 n.3; ECF No. 45-5 at 10; ECF No. 45-9 at 32; ECF No. 156 at 77–78. As the 

Cancellation Decision acknowledges, “the current level of activity is used as a benchmark” when 

evaluating the alternatives. ECF No. 68-1 at 9. The 1981 EA, by considering taking no action on 

pending lease applications, considered maintaining the then-current level of activity.  

Federal Defendants attempt to distinguish cases cited by Solenex to support the contention 

that an EIS is not required when a functionally equivalent EA has already been conducted and led 

the responsible agency to conclude that performing additional environmental analysis would be 

unnecessary—Spiller v. White10 and Cabinet Mountains Wilderness/Scotchman’s Peak Grizzly 

Bears v. Peterson 11 ECF No. 165 at 43–44. Federal Defendants claim that neither case concerns 

the issuance of an oil and gas lease or addresses the question of when an undertaking constitutes 

an irretrievable commitment of resources, but they provide no explanation or authority for why 

those distinctions are relevant here. Both Spiller and Cabinet Mountains stand for the proposition 

that an EIS is not the end-all and be-all of NEPA compliance. In both cases, the courts held that 

the environmental analyses conducted constituted sufficient “hard looks” as to make EISs 

unnecessary and wasteful. Spiller, 352 F.3d at 242–43; Cabinet Mountains, 685 F.2d at 683. NEPA 

is a procedural statute requiring federal agencies to take a hard look at the full range of options 

 
10 352 F.3d 235 (5th Cir. 2003) 
11 685 F.2d 678 (D.C. Cir. 1982) 
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available to them before engaging in an activity that is likely to have a significant effect on the 

environment. See Nat. Res. Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1972). 

Similarly, the lack of the talismanic phrase “irretrievable commitment of resources” in the opinions 

cited by Solenex does not strip these persuasive precedents of their relevance to this case. Both 

Spiller and Cabinet Mountains were decided by courts interpreting NEPA, which requires agencies 

to submit a “detailed statement” on “any irreversible and irretrievable commitments of resources 

which would be involved in the proposed action should it be implemented” only after the agency 

has already determined that the federal action—here, the issuance of a lease—will “significantly 

affect[] the quality of the human environment . . .” 42 U.S.C. § 4332(C). While the question of 

whether an irretrievable commitment of resources had been made was not central to the disputes 

in either case, both courts considered that requirement satisfied by the existing environmental 

analyses in determining the use of EAs without additional EISs did not violate NEPA. 

2. The Lease issued in 1982 did not violate NHPA. 

For similar reasons, and for those discussed at length in Solenex’s opposition to 

Intervenors’ cross-motion, ECF No. 170 at 27–31, Federal Defendants’ argument that the issuance 

of Solenex’s Lease in 1982 violated the NHPA fails. Solenex incorporates the NHPA discussion 

from its opposition to Intervenors’ cross-motion for summary judgment. Federal Defendants, 

however, do make additional assertions that Solenex addresses here. 

First, there is no question that NHPA compliance is required “prior to” an undertaking, 

ECF No. 165 at 46, the question is at what point prior to the undertaking. Federal Defendants cite 

Montana Wilderness Association v. Fry, 310 F. Supp. 2d 1127, 1153 (D. Mont. 2004) for the 

contention that the sale of an oil and gas lease is an undertaking that triggers consulting 

requirements. ECF No. 165 at 46–47. The court in that case determined that issuance of a lease 

was an “undertaking” by applying and interpreting the regulations in effect 20 years after the 
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issuance of the Solenex Lease. See Mont. Wilderness Ass’n, 310 F. Supp. 2d at 1152 (“This 

regulatory definition of ‘adverse effects’ suggests that the sale of oil and gas leases is considered 

an undertaking.”). Such interpretation of post-Lease NHPA and NHPA regulations does not inform 

the proper legal conclusion under law in place when BLM issued the Solenex Lease. 

Second, Federal Defendants claim that NHPA compliance cannot be conducted in more 

than one stage and must be done pre-leasing, citing Pit River Tribe v. U.S. Forest Service, 469 

F.3d 768, 787 (9th Cir. 2006). ECF No. 165 at 47. Federal Defendants’ reliance on Pit River Tribe 

is misplaced for some of the same reasons their reliance on Sierra Club in the NEPA context is 

misplaced, see Part II(A)(1), supra. Like in Sierra Club, the leases at issue in Pit River Tribe left 

the agencies limited authority to prevent significant surface disturbance. Pit River Tribe, 469 F.3d 

at 783 (“All that is reserved to the agencies is the right to limit development in accordance with 

general statutory and regulatory requirements, and, critically, ‘when not inconsistent with lease 

rights granted,’ with later regulations and orders. While specific stipulations attached to the leases 

provide some absolute limits on surface-disturbing activities, these stipulations only cover select 

sections of the lease parcels or certain periods of the year.”). Here, Federal Defendants do not 

identify any activity Solenex could have taken under the Lease, before getting an APD, that would 

be greater than any other casual public user of the Forest. Further, the Secretary has exercised 

authority to prohibit surface disturbing activities on the Lease. Additionally, Pit River Tribe 

construed a later version of the NHPA, not the law as it was in effect when the Lease was issued.  

Third, Federal Defendants assert that Solenex relies on a regulation promulgated after 1982 

to support Solenex’s argument that NHPA compliance can be conducted in stages, and that the 

regulations in place at the time the Lease was issued contain no such language. ECF No. 165 at 

47–48. Setting aside the irony, phased compliance with the NHPA is authorized by the statute 
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itself, which required analysis of impacts on historical property before federal funds were spent or 

a license issued, not at initial consideration. 54 U.S.C. § 306108 (“prior to the approval of the 

expenditure of any Federal Funds on the undertaking or prior to the issuance of any license, [the 

agency] shall take into account the effect of the undertaking on any historic property.”).  

Further, Federal Defendants’ quotation of the 1979 regulation contains a material omission. 

Federal Defendants assert the regulation required NHPA activities “as early as possible before an 

agency makes a final decision concerning an undertaking.” ECF 165 at 48 (misquoting 36 C.F.R. 

§ 800.4 (1979)). The omitted language, however, allows the consultations to occur any time “prior 

to taking any action that would foreclose alternatives or the Council’s ability to comment . . .” 36 

C.F.R. § 800.4 (1979). Thus, deferral of additional NHPA consultation was permissible. 

Fourth, Wilson v. Block, 708 F.2d 735, 754 (D.C. Cir. 1983) does not support Federal 

Defendants’ contention that the NHPA required consideration of “sites of historic and cultural 

significance to tribes” in 1982. ECF No. 165 at 48. In Wilson, the district court originally found 

that the agency violated the NHPA by not consulting the state historic preservation officer about 

the eligibility of a property for inclusion on the National Register. 708 F.2d at 753. Further 

development was stayed while an NHPA survey and consultation with the state historic 

preservation officer took place. Id. Upon completion of the survey and consultation, the 

development was again approved. Id. The D.C. Circuit affirmed the approval of the project, 

rejecting tribes’ assertions that the peaks at issue should be listed on the Register because of their 

“association with Indian religion and culture.” Id. at 755–56. Further, Wilson noted the reliance 

on “existing literature,” and did not suggest that in-depth additional ethnographic studies to create 

new documentation of alleged historic use were required. Id. at 754. 
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Finally, while Federal Defendants rely upon another 1979 regulation to contend that 

consultation with the Tribe was required, ECF 165 at 48, that regulation puts the Tribe on the same 

level as any other member of the public. 36 C.F.R. § 800.15 (1979). And the Forest Service had 

been consulting with the Tribe since at least 1972. ECF No. 48-1 at 38–41. 

B. The Secretary Relied on Factors that Congress Did Not Intend for the 
Secretary to Consider.  

Contrary to Federal Defendants’ wishful parsing, ECF No. 165 at 50–52, the Cancellation 

Decision states and otherwise indicates that the decision to cancel the Lease improperly included 

the consideration of post-Lease developments. While Federal Defendants claim that the decisions 

that: (1) the Lease was “improperly issued” in 1982, and (2) the Lease could not be validated in 

2016 due to post-Lease events, were strictly compartmentalized, the record proves otherwise.  

First, the Cancellation Decision directly refers to post-Lease events when concluding the 

Lease was “improperly issued.” It states: “having re-examined the conditions under which Lease 

No. MTM53323 was approved, and subsequent factual and legal developments . . . , the BLM 

finds that Lease No. MTM53323 was improperly issued.” ECF No. 68-1 at 2 (emphasis added). 

While the Cancellation Decision later addresses the 2006 withdrawal of the area from leasing in 

concluding “cancellation is the most appropriate course of action,” id., that additional 

consideration does not negate the intertwining of “factual and legal developments” after the Lease 

issuance and the “improperly issued” conclusion. Federal Defendants’ attempt to re-contextualize 

the Cancellation Decision as engaging in a strictly bifurcated, two-stage analysis, first whether the 

Lease was validly issued and second whether cancellation was “appropriate,” is unconvincing at 

this stage in the litigation and belied by the plain language of the Cancellation Decision. 

The Cancellation Decision’s explanation of how the leasing process allegedly violated the 

NHPA further indicates that the BLM considered post-Lease developments to evaluate whether 
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the Lease was “improperly issued.” The Cancellation Decision particularly condemns alleged 

inadequacies in the “Section 106 process” when the Lease was issued. ECF No. 68-1 at 10–11. As 

passed, however, the NHPA did not require Section 106 consultation for the 1980 Leasing EA and 

or the Lease itself. Specifically, the original NHPA stated: 

The head of any Federal agency having direct or indirect jurisdiction over a 
proposed Federal or federally assisted undertaking . . . and the head of any Federal 
department or independent agency having authority to license any undertaking shall 
prior to the approval of the expenditure of Federal funds on the undertaking or prior 
to the issuance of any license, as the case may be, take into account the effect of 
the undertaking on any district, site, building, structure, or object that is included in 
the National Register. 

Preservation of Historic Properties, Pub. L. No. 89-665, § 106 (1966) (emphasis added). This 

language was not changed by the 1980 amendments to the NHPA, the version of the statute in 

place when the Lease was issued. Pursuant to the controlling NHPA, consideration of effects, and 

any associated consultation, were not required until federal funds would be spent on the 

undertaking or a license issued.12 Further, the 1980 EA specifically reflects that historic resources 

would be protected through lease stipulations and consultation with the Tribe would occur for any 

exploration and development proposals, hence before a license or permit was issued. ECF No. 45-

10 at 51, 71.  

Rather than rely upon the NHPA and its regulations as they existed when the Lease was 

issued, however, the Cancellation Decision measures the issuance of the Lease against the 2016 

versions of the NHPA and NHPA regulations, failing to acknowledge that regulatory requirements 

 
12 The Cancellation Decision implies that “full compliance with NHPA” was required prior to the 
“irretrievable commitment of resources.” ECF No. 68-1 at 11. That standard, however, is borrowed 
from NEPA precedent. Defendants do not and cannot show that this alleged standard was a matter 
of NHPA law in 1982. Moreover, as explained above, the 1982 Lease was not the sort of 
irretrievable commitment of resources” that the Defendants now contend.  
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of 2016 cannot govern a Lease issued in 1982, or even that the statute itself and its accompanying 

regulations had changed. ECF No. 68-1 at 10. 

Federal Defendants are essentially attempting to re-write the Cancellation Decision. In the 

Cancellation Decision, Solenex’s Lease is referred to as merely “voidable.” ECF No. 68-1 at 8–

12. But now, Federal Defendants are claiming that the Lease was “invalid from its inception,” ECF 

No. 165 at 12, and so never became a “valid existing right” that needed to be protected under the 

2006 Tax Act. ECF No. 165 at 52. In the Cancellation Decision, the Secretary stated that post-

Lease developments contributed to the conclusion that the Lease was “improperly issued,” but 

now Defendants claims otherwise. Try as they might, Federal Defendants cannot now plausibly 

pretend that the Cancellation Decision relied purely on factors predating issuance of the Solenex 

Lease when deciding to cancel the Lease. 

C. The Secretary Failed to Consider Several Important Aspects of the Problem. 

1. The Secretary failed to consider various reliance concerns. 

Federal Defendants suggest that the Secretary’s failure to consider reliance interests or the 

impacts of the significant passage of time between lease issuance and cancellation is beyond 

consideration because “Solenex has already raised and lost this argument.” ECF No. 165 at 53. 

Here, as elsewhere, Defendants overstate the mandate and holding of the D.C. Circuit. A district 

court must “scrupulously avoid implementing a mandate in a manner that exceeds, or limits, the 

scope of the appellate decision,” see Tex. Oil & Gas Corp v. Hodel, 654 F. Supp. 319, 323 (D.D.C. 

1987), yet that is just what the Secretary invites. ECF No. 165 at 53.  

In its prior ruling, this Court focused on the unique facts of this case, including cancellation 

of the Lease 33 years after it was issued and cancellation of a 27-year-old APD. ECF No. 130 at 

10–11. Given these facts, the Court held that even if one assumed that the Secretary had the 

authority to cancel the Lease administratively, the “failure to consider the reliance interests at stake 
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in cancelling plaintiff’s lease and the accompanying APD after three decades” was arbitrary and 

capricious. Id. at 11. The Court went on to note that unreasonable delay can violate the APA, that 

there was no precedent for the decades-long delay at issue here, and that extended delay of agency 

action has the practical effect of creating reliance issues. Id. at 12–13. The Court carefully noted 

that it was not resolving the questions of “the scope of the Secretary’s authority,” whether there 

had been NEPA/NHPA compliance when the Lease was issued, whether bona fide purchaser 

protection applied, or the issues of estoppel or a statute of limitations. Id. at 10–11, 15 n.8, 16. 

The Court of Appeals reviewed this case with an even more narrow view. First, the D.C. 

Circuit explicitly declined to address arguments not relied upon in this Court’s prior decision. 

Solenex v. Bernhardt, 962 F.3d 520, 523 n.1 (D.C. Cir. 2020). Thus, no court has yet evaluated the 

legal authority of the Secretary to cancel the Lease, whether the cancellation was otherwise not in 

accordance with law, the contract, BFP, estoppel, or statute of limitations issues, or other reasons 

the cancellation was arbitrary and capricious. Second, the D.C. Circuit holding was narrow. The 

D.C. Circuit held: (1) “delay by itself is not enough to render the Lease cancellation arbitrary or 

capricious” and (2) the Secretary “did consider . . . Solenex’s identified reliance interests,” 

specifically considering only what Solenex itself had invested in the Lease, not the costs incurred 

by its predecessors. Id. at 522. The narrowness of the D.C. Circuit’s holding is repeated in its 

conclusion: “delay did not, standing alone” make the cancellation arbitrary, “[n]or did the 

Secretary fail to consider identified reliance interests.” Id. at 530 (emphasis added). There is, 

therefore, no merit to the Secretary’s assertion that the D.C. Circuit foreclosed all consideration of 

reliance. ECF No. 165 at 53.  

Nor is there merit to the argument that Solenex has somehow waived or “disavowed” any 

reliance interests beyond the $35,000 in rental payments paid by Mr. Longwell prior to the Lease 
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being suspended. See id. During oral argument on appeal, counsel for Solenex was asked whether 

there was a specifically enumerated dollar figure he could point to in the record indicating reliance 

interests in excess of the $35,000 already discussed, to which he replied that he could not. Solenex 

v. Bernhardt, 962 F.3d at 530. If this statement reflects an admission of anything, then it was an 

admission of inability to recall a specific document within a voluminous administrative record 

during oral argument, not “an express disavowal to the Court of Appeals of any reliance interests 

beyond that $35,000 in rental payments.” ECF No. 165 at 53. Solenex has argued since 2016 that 

it incurred significant costs and expenses in reliance on agency statements that the Lease was valid 

beyond making rental payments, including travel, attorney, and expert expenses related to the 

Section 106 process. ECF No. 89-1 at 35–36, 40, 42. And the relative paucity of evidence for these 

reliance interests in the administrative record is more a result of the Secretary’s failure to consider 

them than any failure on Solenex’s part. 

Federal Defendants next argue that the reliance interests asserted by Solenex are not the 

sort of reliance interests the APA protects, attempting to distinguish the interests at issue in Encino 

Motorcars, LLC v. Navarro, 579 U.S. 211 (2016) and Department of Homeland Security v. Regents 

of the University of California, 140 S. Ct. 1891 (2020), from those at issue here. This attempt is 

unpersuasive. Federal Defendants describe Encino Motorcars as concerning “parties subject to 

agency enforcement actions, who relied on the agency’s previous interpretations of a key term in 

regulations in seeking to comply with the regulations and avoid such actions.” ECF No. 165 at 55. 

It is true that this case concerns the cancellation of an oil and gas lease rather than an enforcement 

action, but the material factors at play in Encino Motorcars are very much present here. Just like 

the dealership in Encino Motorcars, Solenex relied for years on a federal agency’s interpretation 

of statutory requirements, only to be blindsided once the agency abruptly changed course. The 

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 38 of 55



30 

main interest being upset in Encino Motorcars was that the dealership would be suddenly faced 

with large, unexpected staff compensation expenses. 579 U.S. at 222–23. Here, it is the unexpected 

loss of a valuable asset, which Solenex, its agents, and its predecessors had spent decades of time 

and millions of dollars in their efforts to develop. ECF No. 156 at 56–57. Federal Defendants 

provide no reasoning or support for why an unexpected increase in payroll expenses is somehow 

a more compelling blow against reasonable reliance interests than the loss of a valuable piece of 

property that significant time and money has been invested in over more than 30 years. 

 Federal Defendants also take issue with Solenex’s citation to then-Judge Kavanaugh’s 

dissent in Mingo Logan Coal Co. v. EPA, 829 F.3d 710, 732 (D.C. Cir. 2016) (Kavanaugh, J., 

dissenting). ECF No. 165 at 55–56. Federal Defendants make no effort to oppose the substance of 

then-Judge Kavanaugh’s dissent, however, ignoring that opinion and arguing that the majority 

opinion supports their position here. Id. The Mingo Logan Coal dissent is a particularly clear 

explication of a growing understanding, particularly on the nation’s high court, that the ordinary 

plebians being crushed by the wheels of federal bureaucracy deserve to have their interests 

considered alongside those of the environment and government organizations. See Regents, 140 S. 

Ct. at 1913–15. Costs of agency action like the more than $2 million Solenex’s predecessor spent 

on the APD process13 are significant and should have been considered, particularly with respect to 

how the federal government’s willingness to obliterate such private investments, decades into a 

contractual relationship, will impact the broader oil and gas industry.  

 
13 Federal Defendants note that the evidence of what Solenex’s predecessor spent on contract 
performance is not in the record.  ECF No. 165 at 54 n.15.  Exactly!  It is not in the record because 
the Secretary did not consider it before the Lease was cancelled.  Presumably if it had been 
considered, it would be in the record. Failure to consider overall investment in contract 
performance was arbitrary and capricious. 
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Further, the majority reasoning in Mingo Logan Coal is not applicable to this case. Unlike 

the 2006 Tax Act, Section 404 of the Clean Water Act does not protect valid existing rights. Rather 

it includes express statutory authority to revise or revoke permits, authority that is simply 

unavailable with regard to oil and gas leases under the MLA. Compare Mingo Logan Coal, 829 

F.3d at 730 (“Finally, we note that post-permit withdrawal under section 404(c) is a mighty power 

and its exercise will perhaps inevitably leave a permittee feeling as if the rug has been pulled out 

from under it. Nonetheless, this power is one the Congress has authorized the EPA to 

exercise .  .  .  .”) with Moncrief v. U.S. Dep’t of Interior, 339 F. Supp. 3d 1, 5 (D.D.C. 2018) (the 

Secretary may cancel a lease issued pursuant to the MLA if the lease is “(1) in violation of the 

MLA, unless the current leaseholder is a bona fide purchaser, (2) when a lessee has violated the 

statute, regulations, or the lease itself; or (3) where the lessee is in violation of lease provisions 

after at least 30-days’ notice and the lease is a non-producing lease.”) (internal quotations omitted). 

2. The Secretary misconstrued, and therefore failed to consider, contrary 
instructions from Congress. 

As Solenex noted in its opening brief, even when Congress withdrew the area surrounding 

the Lease from further leasing, Congress explicitly preserved valid existing rights. ECF No. 156 

at 28 n.7; Tax Relief and Health Care Act of 2006, Pub. L. No. 109-432, § 403, 120 Stat. 2922, 

3051 (2006). For the reasons explained above, the Solenex Lease was valid at inception, was a 

valid existing right in 2006, and was therefore insulated from the effect of the 2006 Act 

withdrawing the area from leasing. 

3. The Secretary failed to consider her contract and property law obligations 
to Solenex. 

The Secretary’s failure to consider the government’s obligations to Solenex under contract 

and property law before summarily cancelling Solenex’s Lease was arbitrary and capricious. 

Federal Defendants respond that, since the Secretary’s decision to cancel the Lease was “grounded 
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not in principles of contract but in administrative authority . . . ,” contract and property law 

principles were irrelevant. ECF No. 165 at 56–57. But it is well established that federal oil and gas 

leases are “property interest[s] enforceable against the government,” Union Oil Co. of Cal. v. 

Morton, 512 F.2d 743, 747 (9th Cir. 1975); see Griffin & Griffin, 116 Fed. Cl. at 163, 171, just as 

it is well established that federal oil and gas leases are contracts between the lessee and the federal 

government, and that the federal government is held to the same standards as ordinary contracting 

parties. See Mobil Oil Expl. & Producing Se., Inc. v. United States, 530 U.S. 604, 607–08 (2000) 

(“When the United States enters into contract relations, its rights and duties therein are governed 

generally by the law applicable to contracts between private individuals.”) (cleaned up) (quoting 

United States v. Windstar Corp., 518 U.S. 839, 895 (1996)); Griffin & Griffin, 116 Fed. Cl. at 171 

(oil and gas lease conveys both property and contract rights).  

Just as with ordinary contracts, unilaterally cancelling an oil and gas lease after more than 

30 years when there has been no allegation of breach by the lessee is not permitted. See Sun Expl. 

and Prod. Co., 95 IBLA 140, 142 (1987) (“An oil and gas lease signed by both the Department 

and a private lessee has long been regarded as a ‘binding instrument [which] cannot be vitiated by 

unilateral action, all else being regular.’”) (quoting Barbara C. Lisco, 26 IBLA 340, 344 (1976)).  

Federal agencies are obligated to consider not just the potential benefits of a given action 

to the government, but also the potential costs to those impacted by the action. See Regents, 140 

S. Ct. at 1913–15; Mingo Logan Coal Co. v. EPA, 829 F.3d at 732 (“The bottom line is that EPA 

considered the benefits to animals of revoking the permit, but EPA never considered the costs to 

humans—coal miners, Mingo Logan’s shareholders, local businesses, and the like….”) (emphasis 

in original). The Secretary had duties to Solenex that could not simply be ignored when deciding 

to renege on a decades-old promise and cancel a lease. See Stewart v. Penny, 238 F. Supp. 821, 
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827 (D. Nev. 1965) (“[the legal rights of the entryman under the public land laws] are rights 

established by Congress which the Secretary of the Interior may not arbitrarily and capriciously 

ignore and which must be determined within the due process safeguards of the” APA.); Penroc 

Oil Corp. et al., 84 IBLA 36, 40 (1984) (“once the Secretary has leased the land he may not deny 

or extinguish the rights of the Federal oil and gas lessee under the valid oil and gas lease”).  

Indeed, even now Federal Defendants ignore the property rights implications of the 

Secretary’s actions. Nowhere in Federal Defendants’ 64-page Cross-Motion for Summary 

Judgment do they acknowledge that the issuance of an oil and gas lease can create property rights, 

instead focusing on the “plenary” authority of the Secretary to manage the public lands in any 

manner she sees fit. See ECF No. 165 at 13, 23, 25, 29, 31 n. 4. This is only a small part of a larger 

pattern of refusing to recognize the significance of private property rights that should be relevant 

outside the context of a Tucker Act claim. There was once a time when the Secretary of the Interior 

would not have been afraid to acknowledge that oil and gas leases are property, or that the federal 

government owes duties to those it enters into contracts with. Administrative self-aggrandizement 

of this sort is a growing problem, one that the federal judiciary is uniquely well-placed to address. 

The Secretary’s failure to consider these important contractual and constitutional 

obligations to Solenex was arbitrary and capricious. 

4. Even if NEPA and the NHPA were violated, that question is not 
dispositive on the issue of whether the cancellation of Solenex’s Lease 
was arbitrary and capricious. 

Federal Defendants, recognizing the Secretary’s failure to consider these important factors 

when cancelling Solenex’s Lease, attempt to provide a fallback option: since the issuance of the 

Lease violated NEPA and the NHPA, it had to be cancelled, and no further factors needed to be 

considered at all. See ECF No. 165 at 52. This argument fails for two reasons. First, as explained 

in Part I(A), supra, and as Federal Defendants’ own arguments show, even if NEPA and/or the 
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NHPA had been violated and the violation(s) had not been cured, such a fact would merely make 

the lease voidable, not void. ECF No. 165 at 50–51. The existence of a NEPA or NHPA violation, 

standing alone, does not mandate lease cancellation. Id.; Conner, 848 F.2d at 1460–61 (finding a 

full EIS was required, and remanding to the agency for further analysis rather than invalidating the 

underlying lease). As demonstrated in Conner, a procedural defect of the kind alleged in this case 

results not in cancellation, but in remanding the lease back to the agency to conduct the necessary 

environmental or cultural reviews. Conner, 848 F.2d at 1460–61. 

Second, the decision cited by Federal Defendants in support of this contention—

Confederated Tribes of Grand Ronde Community of Oregon v. Jewell, 830 F.3d 552 (D.C. Cir. 

2016); see ECF No. 165 at 52—does not support the contention at all. The court in Confederated 

Tribes was considering whether the Secretary misinterpreted a statute and used an incorrect, overly 

permissive standard for determining whether a particular parcel of land met the requirements to 

allow the construction of a tribally operated casino, and determined that it did not need to decide 

because the Secretary said the parcel satisfied the more stringent standard anyway. 830 F.3d at 

566–68. The use of the incorrect, less restrictive standard achieved the same result that the correct, 

more restrictive standard would have achieved, and since the mistake caused no prejudice to any 

party, it was harmless and would not support vacating and remanding the order. Id.  

The Secretary’s error here, by contrast, was in deciding that Solenex’s Lease should be 

cancelled (a decision the Secretary herself acknowledges was not mandated) without considering 

the harms such a decision could have on Solenex, the broader industry, or the federal government’s 

own potential liability. Any one of these factors could have persuaded the Secretary to take a 

different approach that more appropriately balances the interests at issue. The Secretary ignored 
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aspects of the problem that cut against the decision she wanted to make and that could have led to 

a different outcome, which is almost the exact opposite situation in Confederated Tribes. 

D. Failure to Explain the Secretary’s Sudden Reversal of a Long-Held Position is 
Arbitrary and Capricious. 

In addition to considering inappropriate post-Lease factors and failing to consider 

important factors like the lessees’ reliance on past statements and the obligations under contract 

law and the Takings Clause, the Secretary’s failure to adequately explain the sudden about-face in 

position after spending decades assuring Solenex its Lease was valid renders the Cancellation 

Decision arbitrary and capricious. 

Federal Defendants enlist FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009) to shore 

up their argument that the sudden reversal of policy was not arbitrary and capricious, but none of 

the factors cited support that position. See ECF No. 165 at 57. According to Federal Defendants, 

the first and third factors are satisfied by the mere fact that the agency changed its position, 

standing alone. Id. at 58. The fact that the Secretary changed position cannot logically be used as 

evidence for the reasonableness of that changed position, and such tautological “reasoning” 

deserves no further response. The other two factors, as applied to this case, are at best arguable 

contentions currently under dispute. The Cancellation Decision does not show that there were good 

reasons for reversing position and deciding Solenex’s Lease should be cancelled, as already amply 

demonstrated supra. It shows only that there were competing policy objectives at play and in fact 

ignores the other side of the ledger when explaining the “good reasons” for the cancellation. See 

generally, ECF No. 68-1. The only Fox factor that arguably lines up in Defendants’ favor is that 

the Cancellation Decision clearly expresses the agency’s opinion that cancellation was a good idea. 

This is less of a coup for the government than Federal Defendants imply however, as the BLM and 
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Forest Service’s opposition to the development of Solenex’s Lease and did not perceive themselves 

as villains for that opposition is hardly in dispute.  

Likewise, Federal Defendants’ attempt to distinguish Texas Oil v. Watt is unpersuasive. 

Both Watt and the present case revolve around the Secretary making a mistake of law concerning 

obligations under statute in response to political pressure to change policy, and in the process 

engaging in an “eleventh-hour” reversal of the positions repeatedly communicated to the affected 

parties. See Tex. Oil & Gas Corp. v. Watt, 683 F.2d 427, 431 (1982). 

In cancelling Solenex’s Lease, the Secretary misinterpreted NEPA and the NHPA, finding 

error in the Lease issuance where none exists, improperly relied on post-issuance factors, and 

entirely failed to consider multiple important aspects of the problem. The decision should therefore 

be set aside as arbitrary and capricious, and not in accordance with law. 

III. The Secretary’s Withdrawal of the Previously Approved APD Was Arbitrary and 
Capricious. 

The Forest Service acted arbitrarily and capriciously when it withdrew Solenex’s 

previously approved APD. It failed to follow the process required by law and to engage in 

independent reasoned decision-making. Instead, at every turn, it outsourced its decisions to the 

Blackfeet Tribe, treating the Tribe’s interests as the dispositive consideration without explaining 

why it did so, or weighing the Tribe’s interests against the public interest and the interests of 

Solenex, as required by the APA and NHPA.  

The Forest Service replaced its own APE determination with an APE requested by the 

Tribe, basing that decision exclusively on the fact the Tribe wanted the APE to be larger. 

FS006398–99. The Forest Service determined that the entire TCD would be affected by the 

Solenex well, but the only basis for that determination was that the Tribe took the position that the 

entire TCD would be adversely affected. FS006398–99. The Forest Service pantomimed 
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consideration of mitigation measures, but categorically rejected any measure that would not garner 

the Tribe’s approval on the basis that it would not garner the Tribe’s approval. 

Federal Defendants deny outsourcing their decision to Tribe, but in support of their denial, 

they point to the fact that the government’s decisions conformed to the position of the Tribe, as 

documented in ethnographic studies. This does not undermine Solenex’s objections; it concedes 

them. Citing the fact that the Tribe took its position to justify the Forest Service’s decision to take 

that position does not demonstrate that the Forest Service based its decision on something other 

than the Tribe’s position, even if the Tribe’s position is labeled an “ethnographic study.”  

A. The Designation of the 165,000-Acre APE was Arbitrary and Capricious. 

The designation of the 165,000-acre APE was arbitrary and capricious at a minimum 

because Federal Defendants uncritically adopted the Tribe’s position regarding the proper 

boundaries of the APE, specifically the “indirect” effects of a proposed well, without conducting 

an independent reasoned decision-making. 

Federal Defendants argue that designation of the expanded APE was not arbitrary and 

capricious because the original objective APE was deficient, and the expanded APE was a product 

of new information. ECF No. 165 at 61–63. In support of this contention, they argue that the 

original APE did not take into account indirect effects, as required by 36 C.F.R. § 800.16(d), while 

the expanded APE properly took into account previously unknown indirect effects that would 

affect the entire 165,000-acre TCD. Id. 

According to Federal Defendants, the initial 2003 APE determination was based only on 

direct effects of drilling: ground disturbance and visual, audio, and olfactory effects. ECF No. 165 

at 62. In 2014, the Forest Archeologist reaffirmed the rationale for the 2003 APE determination, 

but the APE was updated to include a quarter-mile buffer around the access route. Id. When the 

Forest Service sought concurrence on the updated APE, the SHPO recommended additional 
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consultation with the Tribe on “an indirect and cumulative effects APE.” Id. After considering the 

Tribe’s position that the entire TCD would be affected—a position reiterated in ethnographic 

studies and National Register eligibility determination—the Forest Service expanded the APE to 

encompass the entire TCD, relying exclusively on the Tribe’s position that drilling “adversely 

affects the power and spirituality of the entire” TCD. Id. at 62–63. 

This account concedes Solenex’s primary points: (1) the change in the APE was the result 

only of an uncritical adoption of the Tribe’s position, with no independent analysis, balancing of 

interests, or decision by the government; and (2) the government allowed the TCD to determine 

the boundaries of the APE, rather than vice versa. 

Contrary to Federal Defendants’ insinuation, not only did the 2003 APE consider both 

direct and indirect effects; in fact, further consideration of indirect effects was its specific purpose. 

See FS006378 (“The [2003] APE, as proposed, is an attempt to reasonably consider the 

geographical area that may be indirectly impacted by activities associated with the drilling . . . . 

Direct impacts were considered in several, previous archeological surveys[.]” (emphasis added)); 

FS006379 (noting “the defined [2003] APE is a reasonable approximation of the geographical 

areas that could be indirectly impacted by proposed drilling activities” (emphasis added)). 

Federal Defendants misrepresent the 2003 APE this way because their entire argument 

depends on their redefinition of “direct” to mean “observable” or “material” and “indirect” to mean 

“metaphysical.” See ECF No. 165 at 61–68. But they cite no authority or precedent in favor of this 

implausible reading of the regulation, and partially acknowledge that Solenex’s authorities are to 

the contrary. See id. at 64 (conceding that vibration and noise impacts from traffic were indirect 

effects in Valley Community Preservation Commission v. Mineta, 373 F.3d 1078, 1091–92 (10th 

Cir. 2004)). Federal Defendants attempt to distinguish Dine Citizens Against Ruining Our 
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Environment v. Bernhardt, 923 F.3d 831 (10th Cir. 2019) by misrepresenting that case as 

“addressing the area of direct effects,” ECF No. 165 at 64 (emphasis in original). But the opposite 

is true: direct effects were not disputed in Dine Citizens, which concerned (and rejected) the 

plaintiffs’ allegation “that the BLM authorized the drilling without fully considering its indirect 

and cumulative impacts . . . .” Dine Citizens, 923 F.3d at 836 (emphasis added), specifically 

indirect visual effects. Id. at 848.  

Federal Defendants’ reliance on metaphysical effects to determine the physical definition 

of the APE raises interesting questions. If an ethnographic study confirms that a devout but 

idiosyncratic John Doe following a historic culture believes sincerely that felling trees in a Texas 

forest would adversely impact the spiritual power of Texas, may (or must?) the Forest Service rely 

on those alleged metaphysical effects to determine that the APE? (If two ethnographic studies 

confirm Doe’s belief, or a co-author is added, does the answer change?) By Federal Defendants’ 

reasoning, it must set Texas as the APE, because it must treat alleged metaphysical effects of an 

undertaking the same way it must treat indirect observable effects. Federal Defendants emphasize 

that “establishing an APE requires a high level of agency expertise.” ECF No. 165 at 61–62 

(quoting Valley Cmty. Pres. Comm’n v. Mineta, 373 F.3d 1078, 1091 (10th Cir. 2004)). The Forest 

Service has expertise in observable direct and indirect impacts; does the government claim to 

possess expertise in the spiritual and religious power that it relied on to expand the APE to 165,000 

acres? But Solenex has been left in no position to engage on these interesting questions, because 

the government did not offer reasoning for Solenex to contest. Instead, it treated—and in its brief 

continues to treat—the Tribe’s allegation of metaphysical effects as the dispositive consideration 

in determining the APE, without providing any rationale beyond the fact of the Tribe’s position. 
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Nor is Federal Defendants’ arbitrary and capricious APE determination rescued by the 

concurrence of the SHPO, THPO, and Keeper of the National Register. The SHPO deferred to the 

Tribe, the THPO represented the Tribe, and there is no indication that the Keeper of the National 

Register considered anything other than the Tribe’s position, whether as stated by the THPO or as 

reflected in ethnographic studies recording the Tribe’s oral histories. The only information as to 

the “spiritual and religious power for the Blackfeet” came from the Blackfeet, which the Forest 

Service then uncritically adopted as policy. ECF No. 165 at 62–63. 

The APA requires more. A “decision exercising the agency’s discretionary authority . . . 

must do more than implicitly favor one public interest over another.” Earth Power Res., Inc., 181 

IBLA 94, 110–11 (2011). Federal Defendants are guilty of such implicit favoring when they justify 

the APE by pointing to “ethnographic studies” that document the Tribe’s private interests without 

engaging in any analysis of the veracity of those claims, offering a reasoned basis for adopting the 

Tribe’s position beyond the fact of its existence, or explaining why the Tribe’s private interests 

trump other public interests and Solenex’s interests. The fact that the Tribe’s position exists is 

indeed documented by ethnographic studies. It is the Forest Service’s implicit, unreasoned 

adoption of that private interest as the dispositive consideration, without analysis or consideration 

of competing public and private interests, that is a paradigmatic case of unreasoned decision-

making. Even now, Federal Defendants point exclusively to the fact of the Tribe’s position 

regarding the APE, as documented in ethnographic studies that are then further summarized in the 

National Registry eligibility determination, to justify their adoption of the Tribe’s position 

regarding the APE. ECF No. 165 at 62–63. This is circular and arbitrary. See District of Columbia 

v. USDA, 444 F. Supp. 3d 1, 23 (D.D.C. 2020) (agency’s “logic is arbitrary because it is circular”).  

Case 1:13-cv-00993-RJL   Document 170   Filed 03/15/22   Page 49 of 55



41 

B. The Adverse Effects Determination was Arbitrary and Capricious. 

In determining the purported adverse effects, the Forest Service continued arbitrarily 

outsourcing its decision entirely to the Tribe. Indeed, Federal Defendants again cite only the 

Tribe’s private interests, documented in ethnographic studies, to justify their determination that 

Solenex’s proposed undertaking would adversely affect the entire TCD. ECF No. 165 at 66. Even 

now, Federal Defendants do not try to explain why it treated the Tribe’s position as dispositive 

without analysis or weighing of other interests; when criticized, they point again to the fact that 

the Tribe’s position is the Tribe’s position. This is a paradigmatic case of outsourcing. 

Federal Defendants offer a post hoc rationalization for their failure to explain why the 

determination of effects disregarded existing developments, arguing that those developments are 

distinguishable because they are outside or closer to the border of the TCD. ECF No. 165 at 67. 

Post hoc rationalizations do not substitute for reasoned decision-making. See Burlington Truck 

Lines, Inc. v. U.S., 371 U.S. 156, 168–69 (1962). Moreover, Federal Defendants do not explain 

why the railroad, with audio effects within the TCD, did not already have the same effects the 

Solenex well is purported to have. ECF No. 165 at 67. Likewise, Federal Defendants do not explain 

why the highway, transmission line and pipeline that run through the TCD would not have already 

caused the effects, the loss of power and spirituality, imputed to the proposed well. Id. Further, 

that developments “are difficult to see from the proposed drilling area,” is irrelevant. Id. What 

matters is what effect those developments already had on the TCD. Any effects already in place 

cannot be allocated to the proposed Solenex well. The record reflects no more than a bare assertion 

that the well would have cumulative effects “beyond those already existing.” Id. at 67–68. There 

is nothing more than “because we [or the Tribe] say so.” 

Indeed, Federal Defendants point to the Forest Service’s adoption of the Tribe’s position: 
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this “variety of intrusions … approach[ed] a threshold of cumulative effects 
where even small additional disturbances,” such as the proposed drilling 
operation, “could have great impacts to the natural setting,” and that the 
“[c]umulative losses of control of or access to the natural and spiritual 
resources” in the Badger-Two Medicine TCD were such that “additional 
modern developments and associated loss of power, control, and access to 
resources will increase the cumulative feelings of frustrations and decrease 
the spiritual feelings felt by the Blackfeet in this area.”  

 
ECF No. 165 at 74 (quoting FS006536-37) (alterations in original). But in doing so they underscore 

the arbitrariness and capriciousness of the Forest Service’s decision. Simply recounting the 

position of a private party verbatim, whether in an adverse effects determination, an APE 

determination, or a legal brief does not substitute for independent reasoned decision-making; 

rather, it concedes that the decision was outsourced. Indeed, the government did not, and still does 

not, identify the “threshold” that Solenex’s “small additional disturbance[]” would cross.  

Federal Defendants’ observance that the ethnographic studies mention animals in the area 

and berries along the bank of a river, ECF No. 165 at 68–69, likewise does not support the claim 

that the Forest Service’s determination of adverse effects was the product of reasoned decision-

making. The Forest Service claimed that the Solenex APD allowed for the construction of a drill 

pad and new road, including the removal of trees and other vegetation. FS006535. The 

determination of effects, under “direct effects,” said this “will affect berry patches” resulting in 

fewer resources for the Blackfeet. Id. Even in their post hoc rationalization, however, Federal 

Defendants can only gesture to the mention of berries along a miles-long riverbank. ECF No. 165 

at 68. Federal Defendants offer no evidence that there are berries at any point where well activity 

would occur. And while Federal Defendants are fond of “broad, sweeping language,” ECF No. 

165 at 25, this does nothing to prove that the Solenex drill pad and access road would have had a 

“direct effect” on existing berry patches, as the Forest Service claimed in 2014, and that the Forest 

Service was not, instead, hypothesizing effects. 
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C. Refusal to Adequately Consider Mitigation Was Arbitrary and Capricious. 

The Forest Service’s willfully uninformed and perfunctory conclusion that the effects of 

the Solenex well could not be mitigated was arbitrary. See George G. Witter, 129 IBLA 359, 365 

(1994) (BLM had obligation to allow lessee to make and then to consider protective stipulations 

prior to denying lease). This is true for two primary reasons: (1) Solenex was not given adequate 

documentation to evaluate alleged adverse impacts and propose corresponding mitigation 

measures; and (2) the agency did not, as required by law, develop and independently evaluate 

mitigation measures, but rather asked only whether any measures could induce Solenex to abandon 

its proposed well or the Tribe to change its position—that position being, again, the exclusive 

concern of the government at every point in the Section 106 process. See ECF No. 156 at 75–77. 

Federal Defendants argue that Solenex received adequate opportunity to identify and 

propose mitigation measures, and that all mitigation measures were considered and rejected by the 

Forest Service. ECF No. 165 at 69–75. But their account is misleading and, in any case, not 

responsive to Solenex’s allegations. Defendants do not dispute that essential documentation was 

withheld from Solenex until after the decision was made and the record closed, and Defendants do 

not dispute—indeed, they reiterate—that they treated the Tribe’s position on mitigation measures 

as dispositive, without further explanation or analysis, effectively outsourcing the determination. 

Federal Defendants claim that Solenex rejected 13 mitigation proposals (without 

acknowledging that the Tribe rejected all mitigation proposals). ECF No. 165 at 69–70. This claim 

is irrelevant, but it is also false; many of the “mitigation” proposals Federal Defendants recount 

were not proposals to mitigate the effects of the undertaking, but rather proposals for Solenex to 

abandon its rights under the lease. Id. (proposals including exchanging the Lease, relinquishing 

the Lease, Tribe helping recoup losses from abandoning Lease).  
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Further, Federal Defendants’ characterization of most of the proposals as mitigation 

proposals is either sophistry, or an admission that the impossibility of mitigation was a foregone 

conclusion. For example, in 2011, when the Forest Service proposed that Solenex abandon its 

Lease, ECF No. 165 at 69, the area of potential effects and determination of potential effects had 

not been made. The Forest Service did not determine the adverse effects of the Solenex APD until 

December 2014. FS006532. Unless the conclusion of the entire process was a foregone conclusion, 

it would have impossible to evaluate ways to mitigate effects that had not been identified. Indeed, 

even by January 2014, the Forest Service shut down discussion of possible mitigation as something 

to be evaluated in the future. FS004760 (access by fireline, proposed by Solenex, was something 

that the consulting parties “could evaluate in the future when talking specific mitigation of adverse 

effects.”). And the Forest Service’s claim of the “primary purpose” of the April 3, 2014 consulting 

party meeting is belied by the chronology and by the objectives the Forest Service identified for 

that meeting. FS004773 (meeting objective was to define and explain APE and assess adverse 

effects). Further, it is an exaggeration to say that because one person mentioned an idea at a 

consulting party meeting “the parties” considered the idea. ECF No. 165 at 69–70. Moreover, the 

regulation provides that the agency shall “develop and evaluate” mitigation options, not merely 

hear them. 36 C.F.R. § 800.6. 

Federal Defendants protest that the Service “consulted and tried to resolve adverse effects,” 

ECF No. 165 at 71, but they do not dispute that the Service effectively gave the Tribe veto power 

over mitigation measures by categorically rejecting any measures that would not satisfy the Tribe, 

with no explanation other than the fact of the Tribe’s dissatisfaction. It is unobjectionable that the 

Forest Service sought solutions that might placate the Tribe; what was arbitrary and capricious 

was for the Forest Service to categorically reject, without analysis of competing interests, all 
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mitigation options on the sole basis that they would not placate the Tribe. Federal Defendants do 

not dispute that this happened; they merely argue that they “considered” mitigation options in the 

sense of investigating whether there were any options that would render the undertaking acceptable 

to the Tribe. ECF No. 165 at 72. They can point to no reasoned basis for rejecting Solenex’s 

mitigation proposals other than the repeated observation that the Tribe refused to accept them. 

That is a distilled case of a tribal veto, and “there is no tribal veto.” Narragansett Indian Tribe v. 

Warwick Sewer Auth., 334 F.3d 161, 168 (1st Cir. 2003). 

Moreover, Solenex did not have adequate opportunity to develop and present mitigation 

proposals as it was not provided with the full basis for the Forest Service’s determination of 

adverse effects until after the record was closed. ECF No. 165 at 73. 

Ultimately, Federal Defendants assert that the decision “was rendered by the agency—not 

by the Tribe or any third party….” ECF No. 165 at 75. To see that this is false, one need only 

review the previous pages of Federal Defendants’ brief and note that they point to no basis for 

their rejection of all mitigation options except the Tribe’s opposition as documented in 

ethnographic studies. Their explanation for why they adopted the Tribe’s position is that it was the 

Tribe’s position. Again, this is circular logic, which is arbitrary and capricious. See District of 

Columbia v. U.S.D.A, 444 F.Supp.3d at 23 (agency’s “logic is arbitrary because it is circular”). 

CONCLUSION 

For the reasons stated above and in Solenex’s Motion, the Court should grant summary 

judgment in Solenex’s favor and deny Defendants’ motions for summary judgment. 

DATED this 15th day of March 2022. 

Respectfully submitted, 

/s/ Zhonette M. Brown    
Zhonette M. Brown, D.C. Bar No. 463407 
David McDonald, D.C. Bar No. CO0079 
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