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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
TANANA CHIEFS CONFERENCE,  
 
  Plaintiff,  
 
 v. 
 
XAVIER BECERRA, Secretary, U.S. Department of 
Health and Human Services, et al., 
 
  Defendants. 
 

 
 
 
 
 
 

Case No. 1:20-cv-02902-RDM 

PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 

INTRODUCTION 

The Tanana Chiefs Conference (TCC) seeks damages for the Indian Health Service’s 

(IHS’s) failure to pay TCC certain “contract support costs” (CSC) owed to TCC in fiscal year (FY) 

2013.  TCC’s rights arise under its Compact with IHS and the statute under which the Compact 

was awarded, the Indian Self-Determination and Education Assistance Act (ISDEAA), 25 U.S.C. 

§§ 5301–5423.  Following several Supreme Court decisions establishing that the government is 

required to pay contract support costs in full, TCC submitted a claim for the underpayment 

pursuant to the Contract Disputes Act (CDA), 41 U.S.C. §§ 7101–7109.  See Salazar v. Ramah 

Navajo Chapter, 567 U.S. 182, 192-95 (2012); Arctic Slope Native Ass’n v. Sebelius, 567 U.S. 930 

(2012), on remand 501 F. App’x 957, 959 (Fed. Cir. 2012) (Arctic Slope II); Cherokee Nation v. 

Leavitt, 543 U.S. 631, 636–38 (2005) (consolidated cases).  IHS refused to issue a decision on the 

claim, and it was deemed denied by operation of law pursuant to the CDA, 41 U.S.C. § 7103(f)(5).   

This appeal seeks judicial review of that denial under the CDA, 41 U.S.C. § 7104, and the 

ISDEAA, 25 U.S.C. §§ 5331(a), 5331(d), 5391(a).  Taking issue with the initial claim presentment, 

the government now seeks to block any judicial review of the claim denial.  The government argues 
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that TCC failed to present a “sum certain” because TCC attached calculations tables to its claim 

letter that included a mislabeled column.  But nothing in the law supports such a novel assertion.  

Contrary to the government’s argument, TCC’s claim was adequately presented as a matter of law 

and properly appealed to this Court following exhaustion of the CDA claims process.  This Court 

therefore has jurisdiction over the appeal, and the government’s motion to dismiss should be 

denied. 

ISDEAA STATUTORY FRAMEWORK 

To promote Tribal self-determination over government services, the ISDEAA authorizes 

Tribes to contract with federal agencies for the operation of certain programs previously 

administered by those agencies.  In a departure from ordinary government contract law, the 

ISDEAA requires the government to fund these contracted programs at levels prescribed by 

statute.  25 U.S.C. § 5325(a).  The Act also makes contracting mandatory for IHS and tightly 

constrains the Secretary’s discretion throughout the contracting process.  Ramah Navajo Sch. Bd., 

Inc. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996) (“Congress has clearly expressed in the 

[ISDEAA] . . . its intent to circumscribe as tightly as possible the discretion of the Secretary,” and 

“[t]he statute itself reveals that not only did Congress not intend to commit allocation decisions to 

agency discretion, it intended quite the opposite; Congress left the Secretary with as little discretion 

as feasible in the allocation of [contract support costs]” (citing 25 U.S.C. § 5328(a) (formerly 

codified at 25 U.S.C. § 450k(a)))).   

Once a Tribe elects to contract or compact with IHS under the ISDEAA, section 5325(a) 

provides for two different types of funding to be paid by IHS to the Tribe.1  First, subsection 

 
1 25 U.S.C. § 5388(c) incorporates these funding requirements into Title V of the ISDEAA, 25 
U.S.C. §§ 5381–5399, which governs TCC’s Compact.  Thus, at all relevant times, 25 U.S.C. 
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5325(a)(1) requires that funds paid “shall not be less than the appropriate Secretary would have 

otherwise provided for the operation of the programs or portions thereof for the period covered by 

the contract.”  This contract amount for program funding is commonly called the “Secretarial 

amount.”  Next—and most pertinent here—subsection 5325(a)(2) requires the Secretary to provide 

contract support costs in addition to the Secretarial amount, which are mostly “administrative 

expenses.”  Cherokee Nation, 543 U.S. at 634.   

Subsection 5325(a)(3)(A) defines these contract support costs with particularity: 

The contract support costs that are eligible costs for the purposes of receiving 
funding under this chapter shall include the costs of reimbursing each tribal 
contractor for reasonable and allowable costs of— 

(i) direct program expenses for the operation of the Federal program that is 
the subject of the contract; and  

(ii) any additional administrative or other expense incurred by the governing 
body of the Indian Tribe or Tribal organization and any overhead expense 
incurred by the tribal contractor in connection with the operation of the 
Federal program, function, service, or activity pursuant to the contract, 

except that such funding shall not duplicate any funding provided under subsection 
(a)(1) of this section. 

As the Supreme Court has explained, these two subcategories of costs represent: (1) direct contract 

support costs “such as workers’ compensation insurance” for certain annually recurring costs 

attributable directly to the personnel and facilities employed to carry out the contracted IHS 

programs, Cherokee Nation, 543 U.S. at 635 (citing § 5325(a)(3)(A)(i)), and (2) indirect 

administrative (or overhead) contract support costs “such as special auditing or other financial 

management costs,” id. (citing § 5325(a)(3)(A)(ii)). 

 
§ 5325(a)(2), (3), and (5), and related funding provisions of Title I of the ISDEAA, controlled the 
Secretary’s funding obligations under TCC’s Compact. 
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Direct contract support costs are calculated by using the specific costs incurred by the 

relevant program, such as fringe benefit costs for program personnel.  Indirect costs generally 

include the costs of administrative functions that benefit multiple programs, and therefore are 

typically “calculated by applying an ‘indirect cost rate’ to the amount of funds otherwise payable 

to the Tribe.”  Cherokee Nation, 543 U.S. at 635 (citation omitted).  An indirect cost rate is a 

common accounting tool that recipients of federal funds employ to allocate administrative and 

overhead costs across multiple programs supported by shared administrative activities.  Rumsfeld 

v. United Techs. Corp., 315 F.3d 1361, 1363 (Fed. Cir. 2003).  Such shared activities typically 

include financial management and accounting systems, information technology systems, 

insurance, facilities, procurement activities, and personnel management systems.  See 2 C.F.R. pt. 

200, App. VII, ¶ A.4; Indian Health Manual, § 6-3.2(E)(2), https://www.ihs.gov/ihm/pc/part-

6/p6c3/. 

An indirect cost rate is calculated by pooling these administrative costs into an overarching 

“indirect cost pool,” and then dividing that pool by the total amount of direct program costs that 

are supported, served, or benefited by the pool.  2 C.F.R. pt. 200, App. VII, ¶ B.6-B.7.  The 

resulting ratio is the indirect cost rate.  Id. ¶ B.7.  Finally, to determine the amount of indirect costs 

attributable to each program, the indirect cost rate is applied to the direct cost base of each 

particular program supported by the pool.  See id. ¶ B.1; see, e.g., Indian Health Manual, § 6-

3.2(E)(1).   

In interpreting IHS’s obligations under the ISDEAA, the Supreme Court has directed that 

“[c]ontracts made under [the ISDEAA] specify that ‘[e]ach provision of the [ISDEAA] and each 

provision of this Contract shall be liberally construed for the benefit of the Contractor . . . .’”  

Ramah Navajo Chapter, 567 U.S. at 194 (quoting 25 U.S.C. § 5329(c) (model agreement 
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§ 1(a)(2))).  The Supreme Court has interpreted this language to mean that the government “must 

demonstrate that its reading [of the ISDEAA] is clearly required by the statutory language.”  Id.; 

see also 25 U.S.C. § 5392(f) (“Each provision of [Title V] and each provision of a compact or 

funding agreement shall be liberally construed for the benefit of the Indian tribe participating in 

self-governance and any ambiguity shall be resolved in favor of the Indian tribe.”); 25 U.S.C. 

§ 5321(g) (same in relevant part for Title I). 

If IHS fails to pay the full amount of funding required under any of the ISDEAA’s 

provisions, § 5331(d) authorizes the Tribe to file a claim with IHS under the procedures established 

by the CDA, 41 U.S.C. §§ 7101–7109; see also 25 U.S.C. §§ 5331(d), 5391(a) (making § 5331 

applicable to Title V compacts).  If the CDA claim is denied, the ISDEAA authorizes a Tribe to 

appeal directly to the appropriate federal district court.  25 U.S.C. §§ 5331(a), 5391(a); see also 

41 U.S.C. § 7104 (addressing other CDA remedies). 

BACKGROUND 

TCC is a tribal health consortium comprised of forty-two Alaska Native member villages 

from the interior of Alaska, thirty-seven of which are federally recognized Alaska Native tribal 

governments.  Compl. ¶ 5; see also Indian Entities Recognized by and Eligible to Receive Services 

From the United States Bureau of Indian Affairs, 86 Fed. Reg. 7554, 7557-58 (Jan. 29, 2021).  

TCC’s headquarters are in Fairbanks, Alaska.  Compl. ¶ 5.  TCC was formed in 1915 to protect 

Native land rights, tribal self-determination, and regional Native unity.  Id.  TCC organized as a 

nonprofit corporation in 1962 and now provides health care, education, economic, and social 

services for Alaska Natives, American Indians, and other eligible individuals throughout a 235,000 

square mile region in interior Alaska.  Id.  TCC is a signatory to the Alaska Tribal Health Compact 

(the Compact) with the Secretary of Health and Human Services, a government-to-government 

agreement between Alaska Tribes and Tribal organizations and the United States.  Id.   
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TCC operates various federal health care programs, functions, services, and activities of 

the IHS.  The health services provided by TCC during FY 2013 included inpatient and outpatient 

hospital-based services, village-based services such as field clinics and a community health aide 

program (among other services), dental services, behavioral health services, optometry services, 

home and community care services, nutrition services, ancillary and support services, patient 

transportation, and environmental health services, among others.  Compl. ¶ 7.  These programs are 

operated pursuant to the Compact with IHS, as authorized under Title V of the ISDEAA.   Compl. 

¶ 8; see Compl. Ex. A, ECF No. 1-1.  The Compact is the basic contract document at issue in this 

case.  The terms of the Compact are required by and inextricably intertwined with the ISDEAA, 

and the Compact states that it “shall be liberally construed to achieve its purposes[.]”  Compl. Ex. 

A (Compact, art. I, § 2).   

The Compact was written “to carry out a Self-Governance Program authorized by Title V, 

and is intended to transfer to tribal governments, at a tribe’s request, the power to decide how 

federal programs, services, functions and activities (or portions thereof) shall be funded and carried 

out.”  Id. (Compact, art. I, § 2(a)).  It was also meant to “promote[] the autonomy of the Tribes in 

Alaska in the realm of health care.”  Id.   

The contract documents also include TCC’s Funding Agreement.  Funding agreements can 

cover single or multiyear periods and may be amended throughout the year to take account of 

appropriations changes and new funds made available.  See 25 U.S.C. § 5385.  In FY 2013, TCC 

operated pursuant to its multiyear (FY 2011–2013) Funding Agreement with IHS for its Title V 

funds.  Compl. Ex. B, ECF No. 1-2.  TCC’s Funding Agreement was incorporated in its entirety 

into the Compact.  See Compl. Ex. A (Compact, art. II, § 2(c)).  Accordingly, the contract 

documents that are controlling for the FY 2013 claim asserted here are the Compact, the Funding 
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Agreement in effect for that year under the Compact, modifications to those documents, and the 

various statutory and administrative provisions incorporated by law into the contract documents, 

including the ISDEAA. 

In FY 2013, TCC also operated a very small and separate contract under Title I of the 

ISDEAA for village-based health care services provided by one of its member Tribes, the Native 

Village of Tanana.  Compl. ¶ 12.  TCC largely served as a pass-through entity for these funds and 

also provided operational support for the Tanana Tribe’s program.  Id.  Demands for funds under 

this contract were not asserted in the claim at issue here.  Id.   

On September 30, 2019, TCC timely filed a claim for reimbursement of the unpaid contract 

support costs incurred in FY 2013.  Compl. Ex. D, ECF No. 1-4.  The claim letter alleged a claim 

only under TCC’s Compact and related Funding Agreements—not the small Tanana Tribe Title I 

contract.  Id.  The subject line of the claim letter stated that the claim was regarding a “Contract 

Disputes Act claim for unpaid contract support costs due in FY 2013 under Indian Self-

Determination Act Compact and associated Funding Agreements.”  Compl. Ex. D at 1 (emphasis 

added).  The introductory paragraph of the claim letter stated that TCC “hereby claims the right to 

immediate payment of $12,153,793 plus interest, due and owing to TCC under the provisions of 

the above-referenced Compact and associated funding agreements.”  Id. (emphasis added).  The 

letter further stated that “[d]uring the covered years, TCC’s Compact, funding agreements, indirect 

cost agreements, and the ISDEAA obligated the United States to pay TCC no less than the full 

amount of contract support costs.”  Id. (emphasis added). 

TCC’s claim letter also stated that TCC “claims the right to immediate payment of 

$12,153,793 plus interest.”  Id.  The following table was included in the letter to further specify 

the exact amount of direct and indirect contract support costs and expectancy damages claimed: 
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Fiscal 
Year 

Total Direct 
CSC Due 

Total Indirect 
CSC Due 

Expectancy 
Damages from 
Additional IDC 

on Unfunded 
IDC & DCSC 

Expectancy 
Damages 
from Lost 

Third-Party 
Revenue Total 

FY 2013 $3,347,642 $4,085,965 $1,767,329 $2,952,857 $12,153,793 

 
TCC’s claim letter contained all four requisite components for certification under 41 U.S.C. 

§ 7103(b)(1).  Compl. Ex. D at 3 (certification of CDA claims by TCC’s Executive Financial 

Officer).  Specifically, TCC certified that its claim was made in good faith, the supporting data 

were believed to be accurate and complete, the amount requested reflected the amount for which 

TCC believes the government is liable, and the certifier was authorized to certify the claim.  Id. 

On November 26, 2019, IHS responded to TCC’s claim letter and stated that TCC’s claim 

was not a “proper claim under the CDA” because TCC did not “specify which contract has been 

breached for what amount.”  Compl. Ex. E, ECF No. 1-5.  IHS alleged that TCC’s claim letter 

“asserts claim(s) for breaches of two contracts and/or funding agreements or compact for 

$12,153,793, without information regarding the amount at issue as to either contract.”  Id.  Alleging 

that the claim letter “did not state a sum certain under the contract,” IHS concluded that it was “not 

required to render a decision on the claim or claims.”  Id. (citing 41 U.S.C. § 7103(b)(3)).  

Under the CDA, IHS’s refusal to render a decision within sixty days, or to notify TCC of 

the time within which a decision would be issued, constituted a denial of TCC’s claims, and is thus 

subject to judicial review.  See 41 U.S.C. § 7103(f)(2), (3), (5) (“Failure by a contracting officer 

to issue a decision on a claim within [sixty days of receipt] is deemed to be a decision . . . denying 

the claim and authorizes an appeal or action on the claim.”); Navajo Health Found.-Sage Mem’l 

Hosp., Inc. v. Burwell, 110 F. Supp. 3d 1140, 1179, 1190 (D.N.M. 2015) (“If the [contracting 

officer] fails to timely issue a decision, the claim is deemed denied.  At that point, the tribal 

organization can . . . challenge the decision in federal district court under the ISDEAA.” (citation 
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omitted)); SCM Corp. v. United States, 225 Ct. Cl. 647, 648–49 (1980) (contractor may deem 

claims denied if contracting officer fails to issue a decision within sixty days); Claude E. Atkins 

Enters., Inc. v. United States, 27 Fed. Cl. 142, 146 (1992) (contractor may deem claims denied if 

the time to issue a decision “is left open-ended,” as “any needless ambiguities will be read against 

the government”).  This action followed. 

STANDARD OF REVIEW 

Under Federal Rule of Civil Procedure 12(b)(1), the “court may consider materials outside 

the pleadings in deciding whether to grant a motion to dismiss for lack of jurisdiction,” but “the 

court must still ‘accept all of the factual allegations in [the] complaint as true.’”  Jerome Stevens 

Pharm., Inc. v. FDA, 402 F.3d 1249, 1253-54 (D.C. Cir. 2005) (alteration in original) (first citing 

Herbert v. Nat’l Acad. of Sciences, 974 F.2d 192, 197 (D.C. Cir. 1992); then quoting United States 

v. Gaubert, 499 U.S. 315, 327 (1991))).  The Court may consider other “materials in the record 

insofar as they assist in determining whether it has jurisdiction.”  Morton v. United States Parole 

Comm’n, 318 F. Supp. 3d 40, 43 (D.D.C. 2018), aff’d, No. 18-5228, 2019 WL 1239809 (D.C. Cir. 

Mar. 13, 2019); Am. Oversight v. U.S. Dep’t of Veterans Affs., 498 F. Supp. 3d 145, 153 (D.D.C. 

2020) (in a factual challenge, the court “must go beyond the pleadings and resolve any disputed 

issues of fact the resolution of which is necessary to a ruling upon the motion to dismiss”).  But 

“where jurisdictional defenses and the merits of a dispute overlap, the jurisdictional defense is not 

used . . . to short-circuit the factual development and adjudicative process to which a plaintiff is 

generally entitled.”  Am. Oversight, 498 F. Supp. 3d at 153. 

ARGUMENT 

I. TCC PROPERLY PRESENTED ITS CLAIM TO IHS. 

The key issue at this stage of the litigation is whether TCC adequately presented its claim 

for unpaid contract support costs to IHS by submitting a claim letter that detailed the total amounts 
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of unpaid direct contract support costs and unpaid indirect contract support costs claimed by TCC 

under its Compact with IHS.  IHS argues that TCC’s claims were inadequately presented because 

TCC did not “clearly delineate the bases for [its] claims or the pertinent amounts attributable to 

either of two unique contracts in effect during the timeframe at issue,” and therefore failed to state 

a sum certain.  Mot. to Dismiss at 12, ECF No. 15-1; Compl. Ex. E.  But under well-established 

case law interpreting the CDA’s basic presentment requirement, TCC’s claim letter was more than 

sufficient to give IHS notice of the scope and amount of its claim.  That is all that was required.   

The CDA’s presentment requirement is designed to provide the contracting agency with 

“adequate notice of the basis and amount of the claim,” nothing more.  Cont. Cleaning Maint., Inc. 

v. United States, 811 F.2d 586, 592 (Fed. Cir. 1987); see Metric Constr. Co. v. United States, 1 Cl. 

Ct. 383, 391 (Cl. Ct. 1983).  The Federal Circuit has identified three elements of this requirement: 

(1) the claim must be submitted in writing to the contracting officer, (2) it must be submitted as a 

matter of right under the relevant contract, and (3) it must include a demand for a “sum certain.”  

See, e.g., H.L. Smith, Inc. v. Dalton, 49 F.3d 1563, 1565 (Fed. Cir. 1995); Bruhn Newtech, Inc. v. 

United States, 129 Fed. Cl. 656, 662 (2016).  IHS regulations echo these three requirements.  42 

C.F.R. § 137.412 (extending CDA regulations at 25 CFR Part 900, Subpart N to Title V compacts 

and funding agreements); 25 C.F.R. §§ 900.218–.219.  Claims exceeding $100,000 must also be 

accompanied by a certification pursuant to 41 U.S.C. § 7103(b), but they are not required to include 

additional supporting information.   

Courts and agency appeals boards have generally construed the CDA’s certification and 

other presentment requirements leniently, recognizing that the purpose of these requirements “was 

to avoid or reduce frivolous claims, not to impose purely mechanical requirements on the contract 

disputes process.”  Appeal of A & J Const. Co., Inc., 88-2 B.C.A. (CCH) ¶ 20525, 1988 WL 44299 
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(Feb. 4, 1988); Modeer v. United States, 68 Fed. Cl. 131, 138 (2005) (“spirit and intent of the 

certification requirement . . . is to deter fraud), aff’d, 183 F. App’x 975 (Fed. Cir. 2006).  Thus, a 

CDA “claim need not take any particular form or use any particular wording.”  Northrop Grumman 

Computing Sys., Inc. v. United States, 709 F.3d 1107, 1112 (Fed. Cir. 2013) (citation omitted).2       

Additionally, although the claim must include a “sum certain,” that requirement is satisfied 

so long as the claim is “stated in a manner which allows for reasonable determination of the 

recovery available at the time the claim is presented.”  Metric Constr. Co., 1 Cl. Ct. at 391.  “Even 

after a certification has been submitted, a contractor is not precluded from changing the amount of 

the claim or producing additional data.”  Id. at 391 n.4 (citation omitted); see also Modeer, 68 Fed. 

Cl. at 139.  Instead, “[t]he only requirements are that the contractor certify to the amount he then 

honestly believes is due and that the data furnished at the time are accurate and complete to the 

best of his knowledge and belief.”  Metric Constr. Co., 1 Cl. Ct. at 391 n.4.  “To determine whether 

the contractor has satisfied [the presentment] requirements, the Court uses a ‘common sense 

analysis’ and views the contractor’s submissions as a whole.”  CPS Mech. Contractors, Inc. v. 

United States, 59 Fed. Cl. 760, 763 (2004) (quoting Kirkham Constructors, Inc. v. United States, 

30 Fed. Cl. 90, 93 (1993)).   

Here, TCC clearly met the presentment requirements for its FY 2013 Compact claim.  TCC 

asserted separate claim amounts for underpayment of (1) direct CSC, (2) indirect CSC, and (3) a 

 
2 IHS argues that the CDA presentment requirements should be strictly construed.  Mot. to Dismiss 
at 11–12.  Although the presentment requirement is strictly construed in the sense that courts 
generally will not waive it, see, e.g., M. Maropakis Carpentry, Inc. v. United States, 609 F.3d 
1323, 1329 (Fed. Cir. 2010), the standard for what constitutes sufficient presentment is a low, 
notice-based threshold, see Cont. Cleaning, 811 F.2d at 592 (presentment satisfied by giving 
“adequate notice of the basis and amount of the claim”). 
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claim for expectancy damages from lost third-party revenues.  Compl. Ex. D at 1.3  TCC asserted 

its statutory entitlement to each of the specified claims, id. at 1–2, and it certified that the claims 

were made in good faith and were accurate and complete based on the best available data, id. at 3.  

A plain reading of the claim letter demonstrates that TCC easily met all three of the CDA’s 

presentment requirements. 

IHS makes much of the fact that TCC’s claim letter requested a sum certain of $12,153,793 

under its Compact, “and, without limitation, all other damages arising out of IHS’s failure to pay 

full contract support costs as required by the ISDEAA and TCC’s contracts.”  Mot. to Dismiss at 

14 (quoting Compl. Ex. D at 2).  Under IHS’s theory, this boilerplate claim language to preserve 

TCC’s right to seek additional damages somehow blurred the explicit references to TCC’s 

Compact and Funding Agreement in the subject line and introductory paragraphs of its claim letter.  

See Compl. Ex. D at 1.  IHS’s attempt to cherry-pick language from TCC’s letter fails to 

demonstrate any ambiguity in the claim itself.  Reading the letter as a whole, it is clear that TCC 

made a valid claim under its Compact. 

IHS also cited 41 U.S.C. § 7103(b)(3) as a basis for its refusal to render a decision on 

TCC’s claim, see Compl. Ex. E, although it now appears to have abandoned that argument on 

appeal.  Section 7103(b)(3) adds a certification requirement for large claims of more than 

$100,000.  As discussed above, TCC provided such a certification.  See Compl. Ex. D. at 3.  Even 

if TCC’s letter had failed to meet those certification requirements—which is not the case here—

“[a] defect in the certification of a claim does not deprive a court . . . of jurisdiction over the claim.”  

41 U.S.C. § 7103(b)(3); see also Modeer, 68 Fed. Cl. at 138 (concluding technically defective 

 
3 For purposes of this appeal, TCC is not pursuing its expectancy damage claim for additional 
indirect costs on underfunded contract support costs.  Compl. at 21 n.4.  
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certification would not deprive court of jurisdiction because it “complie[d] with the spirit and 

intent of the certification requirement, which is to deter fraud”); M. Maropakis Carpentry, 609 

F.3d at 1329 (“technical compliance with certification is not a jurisdictional prerequisite to 

litigation of a contractor’s claim under the CDA”). 

Since TCC met the CDA’s presentment and certification requirements, and its claim was 

subsequently deemed denied, TCC fully exhausted its administrative remedies, and this Court has 

jurisdiction over this appeal.    

II. TCC’S CLAIM LETTER STATED A SUM CERTAIN UNDER THE COMPACT. 

A valid claim under the CDA must request “[p]ayment of a specific sum of money under 

the contract.”  25 C.F.R. § 900.218(a)(1).  “The demand need not be detailed, and may consist of 

a short written statement outlining the basis of the claim, estimating damages, and requesting a 

final decision.”  Menominee Indian Tribe of Wis. v. United States, 764 F.3d 51, 55 (D.C. Cir. 

2014), aff’d, 577 U.S. 250 (2016).  As IHS acknowledges, Mot. to Dismiss at 5, the sum certain 

requirement is satisfied if “the contractor sets out the specific amount it is seeking or if the amount 

in dispute can be easily determined by a simple mathematical calculation or from the contractor’s 

submission,” CPS Mech. Contractors, 59 Fed. Cl. at 764 (concluding sum certain requirement not 

met where contractor failed to provide “any dollar figure or documentation that could be used to 

compute a dollar figure”); see also Tunica-Biloxi Tribe of La. v. United States, 577 F. Supp. 2d 

382, 410 (D.D.C. 2008) (“[T]he contractor need not actually spell out the amount of damages 

arising from its claim if ‘the amount of the claim would be easily determinable’ through ‘simple 

arithmetic.’” (quoting Metric Constr. Co., 1 Cl. Ct. at 392)); K-Con Bldg. Sys., Inc. v. United 

States, 114 Fed. Cl. 722, 733 (2014) (sum certain requirement met even though precise amount 

claimed not specified because the amount could be calculated based on the rate for damages set 
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forth in the contract).  The purpose of the sum certain requirement is “to screen out unwarranted 

or inflated claims, and to facilitate resolution of contract disputes by negotiation, at the agency 

level, rather than by litigation.”  N. Star Alaska Hous. Corp. v. United States, 76 Fed. Cl. 158, 184 

(2007), dismissed, 226 F. App’x 1004 (Fed. Cir. 2007) (citations omitted). 

Here, TCC’s letter “claim[ed] the right to immediate payment of $12,153,793 plus interest, 

due and owing to TCC under the provisions of [its] Compact and associated funding agreements.”  

Compl. Ex. D at 1.  TCC clearly stated “a specific sum of money” that it sought under its Compact, 

and a sum certain was therefore identified.  Cf. M. Maropakis Carpentry, 609 F.3d at 1329 (not a 

valid claim where contractor failed to provide number of days requested in extension); Tunica-

Biloxi Tribe of La. v. United States, 655 F. Supp. 2d 62, 67 (D.D.C. 2009) (noting that the tribe 

had failed to provide any claim-by-claim damages estimates at all).   

Further, although it is the contractor’s obligation to include in its claim “its best effort to 

state a sum certain,” that sum “c[an] [be] modified later to fit the proof.”  Northrop Grumman Sys. 

Corp. v. United States, 140 Fed. Cl. 249, 257 (2018).  That is because the “sum certain” 

requirement is simply intended to put the contracting agency on notice of the scope and estimated 

amount of the claim.  Cont. Cleaning Maint., 811 F.2d at 592.  TCC specifically reserved the right 

to modify the amount of its claim by stating that it “endeavored to calculate its claims based upon 

the best available evidence, including its audits and financial records,” but that “[a]s additional 

documentation and information becomes available, and as additional analysis proceeds, the 

amount claimed herein or to be claimed in the event of any appeal, is subject to adjustment.”  

Compl. Ex. D at 2.   

IHS argues that TCC failed to state a sum certain based on calculations that TCC attached 

to its claim letter.  Mot. to Dismiss at 14; see Compl. Ex. D at 5–6.  TCC acknowledges that the 
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heading of one of the columns in the calculations tables referenced its Title I contract, but TCC 

also explained it was providing those tables solely to “facilitate the agency’s review of these 

claims” and “for discussion purposes only.”  Compl. Ex. D at 2, 6.  A calculations table is not a 

required part of a valid claim under the CDA, and therefore does not negate the clear language of 

the claim letter itself.  See Tuba City Reg’l Health Care Corp. v. United States, 39 F. Supp. 3d 66, 

71 n.4 (D.D.C. 2014) (rejecting argument by IHS that it’s “the contractor’s obligation to provide 

accurate and complete supporting data,” and noting “[t]he jurisdictional requirement is not as 

stringent as the Government suggests”); H.L. Smith, 49 F.3d at 1564 (“[N]either the CDA nor its 

implementing regulations . . . requires submission of a detailed cost breakdown or other specific 

cost-related documentation with the claim.”).  The small Tanana Tribe Title I contract was never 

mentioned in the actual claim letter itself.  See CPS Mech. Contractors, 59 Fed. Cl. at 764 (looking 

to “the totality of the correspondence” to determine whether contractor “provide[d] the 

[contracting officer] with the basis for its claim”).  Because the calculations are not a required part 

of a claim under the CDA, whether the calculations are or are not confusing is immaterial to 

whether a valid claim was submitted to IHS.  

This court has previously rejected similar arguments from IHS.  In Tunica-Biloxi Tribe, for 

example, IHS claimed that the tribe failed to specify the amount of contract support costs that it 

claimed.  577 F. Supp. 2d at 410.  The court reviewed the claim letter, which also attached “a three-

page spreadsheet delineating the damages suffered by [the tribe] with respect to each of [its] 

claims.”  Id.  Although the court noted that the spreadsheet was “hardly a model of clarity, it 

nevertheless provide[d] sufficient information for a reviewing agency like the IHS to calculate the 

amount of damages alleged for each claim through ‘simple arithmetic.’”  Id. (citation omitted).  
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The court concluded that the claim “was therefore adequate to put the IHS on notice as to the 

nature and scope of the claims against it.”  Id.   

Importantly here, and as is demonstrated by IHS’s motion to dismiss and supporting 

exhibits, Mot. to Dismiss at 17-18; Defs.’ Ex. A, ECF No. 15-2, IHS had the requisite information 

to determine the amount that TCC claimed through “simple arithmetic.”  For example, IHS appears 

to challenge the direct cost base amount used to calculate TCC’s claim and asserts that the total 

IHS expenses for TCC’s Compact for FY 2013 should have been $52,617,909 instead of 

$53,322,680.  Mot. to Dismiss at 17.  If IHS could clearly discern the base amount that it believes 

should have been used in TCC’s calculation, then it had the necessary information to “reasonabl[y] 

determine[e] . . . the recovery available at the time the claim [was] presented.”  Metric Constr. Co., 

1 Cl. Ct. at 391.  This court has required even less in the past, suggesting it might have concluded 

a tribe’s narrative description of its claims was sufficient to satisfy the sum certain requirement if 

IHS had had access to the information necessary to calculate the amounts of the claims on its own.  

Cf. Tunica-Biloxi Tribe, 655 F. Supp. 2d at 67–68.  IHS clearly had access to that information here.   

TCC presented a claim for underpayment of contract support costs under its Compact, and 

it provided the requisite sum certain for that claim.  Given that courts allow the precise calculation 

of the claim to change over time, e.g., Glenn v. United States, 858 F.2d 1577, 1580 (Fed. Cir. 

1988); Northrop Grumman Sys. Corp, 140 Fed. Cl. at 257; Modeer, 68 Fed. Cl. at 139, IHS’s 

attempt to avoid its review responsibility by disputing TCC’s calculations is simply unsupported 

by relevant CDA precedent. 

Finally, if IHS believed it needed additional information to determine the proper amount 

of TCC’s CSC underpayment claim, the contracting officer could easily have requested that 

information in a response to the claim letter.  This is routine practice for IHS, which often asks 
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tribes to, for example, “assist IHS in responding to the claims by providing additional 

documentation” or “provide further explanation [of] the methodology used to calculate the amount 

of additional CSC funds it claims is owed.”  See, e.g., Ex. 1 (letter issued by IHS Director in 

response to claims for additional CSC asserted by a different tribe).   

IHS appears to acknowledge this, by stating that “[t]he administrative filing requirement 

serves an important purpose” of “provid[ing] the Government with an opportunity to settle the 

case or otherwise avoid unnecessary litigation.”  Mot. to Dismiss at 15 (citation omitted).  Yet IHS 

failed to avail itself of that opportunity and instead adopted an interpretation of the CDA that 

subverts the purpose of the sum certain requirement.  Under IHS’s theory of presentment, an 

agency could deny a claim with even the slightest ambiguity without making any effort to discern 

the basis of the claim.  But that is not what the CDA says, cf. Metric Constr. Co., 1 Cl. Ct. at 391; 

Cont. Cleaning, 811 F.2d at 592 (describing low, notice-based threshold for presentment), and it 

is contrary to the ISDEAA’s mandate that any ambiguity be construed in favor of the tribe, see 25 

C.F.R. §§ 900.3(b)(11) (“The Secretary’s commitment to Indian self-determination requires that 

these regulations be liberally construed for the benefit of Indian tribes and tribal organizations.”), 

900.218 (explaining an ISDEAA “claim under the CDA”).  Not having requested any supplemental 

information from TCC, IHS is hardly in a good position to now argue that it needed more detail to 

evaluate TCC’s claim.     

III. IHS RAISES DEFENSES TO DAMAGES THAT DO NOT AFFECT THIS 
COURT’S JURISDICTION. 

Finally, IHS asserts that TCC’s Complaint “attempt[s] to amend the claims it presented to 

IHS,” and is therefore based on a different set of “operative facts.”  Mot. to Dismiss at 16.  Yet 

IHS supports this argument by pointing out all the ways that TCC’s Complaint precisely mirrors 

its claim letter.  Mot. to Dismiss at 17 (“In the Complaint, the Tanana Chiefs Conference repeatedly 
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refers the Court to the schedules it submitted to IHS.”).  It is unclear how TCC’s reassertion of the 

exact same claim language and claim amount that it presented to IHS could possibly be construed 

as TCC “changing its claim.”  Mot. to Dismiss at 15; cf. Compl. ¶¶ 43–45, 49, 62–63, 70, 72 

(quoting claim letter and claim numbers).  IHS cannot have it both ways.   

The cases that IHS cites are entirely distinguishable, as they relate to claims that were never 

presented to the contracting agency at all.  Mot. to Dismiss at 13, 16; see Tunica-Biloxi Tribe, 577 

F. Supp. 2d at 409 (modified claim not based on same set of operative facts where newly “alleged 

accounting irregularities [gave] rise to entirely different damages”); Keweenaw Bay Indian Cmty. 

v. Sebelius, 291 F.R.D. 124, 126–28 (W.D. Mich. 2013) (denying leave to amend complaint to 

request additional damages based on a new legal theory for CSC underpayment that had not been 

presented to the contracting officer); Pueblo of Zuni v. United States, 467 F. Supp. 2d 1099, 1111 

(D.N.M. 2006) (new claims not based on same set of operative facts where concerned different 

fiscal years and increased damages based on different legal theories); but see Cerberonics, Inc. v. 

United States, 13 Cl. Ct. 415, 419 (1987) (permissible to “augment[] the legal theories underlying 

[a] claim” where claim still “seeks the same categories of relief”).  In contrast to those cases, TCC’s 

claim letter only spoke of making a claim under TCC’s Compact, and the “Compact” language 

was repeated throughout the claim letter.  TCC’s Complaint, in turn, seeks the exact same 

categories of relief and amount of damages within those categories.  

As discussed, supra note 3, TCC is not pursuing its expectancy damage claim for additional 

indirect costs on underfunded contract support costs.  The total damages sought in this appeal is 

thus reduced to $10,386,464 from the $12,153,793 requested in TCC’s claim letter.  Compl. ¶ 78 

& n.4.  But declining to appeal one portion of its claim cannot alter the fact that the appealed 
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portion is unchanged and thus per se still based on the same set of “operative facts”—despite IHS’s 

attempt to imply otherwise.  See Mot. to Dismiss at 9–10.   

IHS also supports its argument by citing to an internal agency funding report for TCC’s 

FY 2013 Compact and Funding Agreement and uses this report to dispute TCC’s claim 

calculations.  Mot. to Dismiss at 17–18; Defs.’ Ex. A.  But a challenge to the underlying 

calculations that TCC used to determine its claim amount is a defense to liability on the merits of 

TCC’s claim—it does not deprive this Court of jurisdiction to hear that claim.   

Further, IHS’s submissions only serve to undermine its argument that the sum certain 

requirement was not met.  As discussed above, the sum certain requirement is satisfied “if the 

amount in dispute can be easily determined by a simple mathematical calculation or from the 

contractor’s submission.”  CPS Mech. Contractors, 59 Fed. Cl. at 764.  IHS clearly had the 

necessary information to determine the amount in dispute, and it is permissible for TCC’s claim 

to be “modified later to fit the proof.”  Northrop Grumman Sys. Corp., 140 Fed. Cl. at 257.  IHS 

cannot simply decline to review a claim because it thinks the claim did not “fit the proof.”  If IHS 

did make that determination, it could have instead chosen to deny part of TCC’s claim.  In fact, 

contracting officers routinely deny part of a contractor’s claim, after analysis and review of the 

underlying documentation.  E.g., Jim Smith Contracting Co. v. West, 61 F.3d 918 (Fed. Cir. 1995) 

(Table) (affirming contracting officer’s partial grant and partial denial of claims); Blinderman 

Constr. Co. v. United States, 39 Fed. Cl. 529, 551–52 (Fed. Cl. 1997) (same), aff’d, 178 F.3d 1307 

(Fed. Cir. 1998).  But an alleged miscalculation does not give the agency the right to refuse to even 

review the claim in the first place.   

In sum, TCC’s Complaint is plainly based on the same set of operative facts as its claim 

letter, and IHS’s arguments to the contrary are unavailing.  And TCC’s claim letter, in turn, met 

Case 1:20-cv-02902-RDM   Document 17   Filed 05/28/21   Page 19 of 20



20 
 

the CDA’s low, notice-based presentment requirements.  As this court has previously described, 

the CDA’s jurisdictional requirement is simply “not as stringent as the Government suggests.”  

Tuba City Reg’l Health Care Corp, 39 F. Supp. 3d at 71 n.4. 

CONCLUSION 

 TCC squarely presented its claim to the IHS contracting officer.  It provided a sum certain 

and a legal basis for its claim, and it certified that claim as required by the CDA.  IHS may not 

unilaterally redefine the minimal standards for a CDA claim to avoid its obligations under the 

ISDEAA.  Because TCC’s claim was fully presented to the contracting officer and was deemed 

denied, TCC exhausted its administrative remedies under the CDA.  Accordingly, this Court has 

jurisdiction over this action under 41 U.S.C. § 7104 of the CDA and 25 U.S.C. § 5331(a), (d) and 

§ 5391(a) of the ISDEAA, and IHS’s motion to dismiss pursuant to Rule 12(b)(1) should therefore 

be denied.   

 Respectfully submitted this 28th day of May 2021. 
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