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IN THE UNITED STATES DISTICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
  
 
LOWER BRULE SIOUX TRIBE, 
A federally recognized Indian Tribe, 
 

Plaintiff, 
  
v. 
 
HON. DEB HAALAND, Secretary, United 
States Department of the Interior, or her 
successor in office; the UNITED STATES 
DEPARTMENT OF INTERIOR; BRYAN 
NEWLAND, Acting Assistant Secretary of 
the Interior for Indian Affairs, or his successor 
in office; DARRYL LACOUNTE, Director of 
the Bureau of Indian Affairs, KRISSANNE 
STEVENS, or her successor, Awarding 
Official for the Bureau of Indian Affairs Great 
Plains Region, UNITED STATES 
DEPARTMENT OF THE TREASURY, 
BUREAU OF THE FISCAL SERVICE; 
TIMOTHY GRIBBEN, Commissioner of the 
Bureau of the Fiscal Service, or his successor 
in office, and THE UNITED STATES OF 
AMERICA. 
 

  Defendants. 
 

 

 
 
 

3:21-CV-03018-RAL 
 
 
 

PLAINTIFF’S RESPONSIVE BRIEF TO 
DEFENDANT’S MOTION TO DISMISS 

 
 
 

  
 COMES NOW the Plaintiff above-named, by and through its undersigned counsel of 

record, pursuant to D.S.D. LR 7.1(B), respectfully submits the following Responsive Brief to 

Defendant’s Motion to Dismiss (Doc. 9). 
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ARGUMENT 

I. The Court has Subject Matter Jurisdiction. 

 The Tribe’s present action is not an appeal of the merits of the awarding official’s 

Findings and Determinations. The Tribe’s present action is to end collection of funds crucial to 

the Tribe’s operation and the health and welfare of its people, and restore funds already 

collected. The Tribe argues that the actions taken by the various Defendants violate their trust 

duty and statutory obligations to the Tribe, and that the BIA should have instead offered 

technical assistance and alternative dispute resolution rather than resort to the harmful collection. 

As a result, the Tribe’s action is not cognizable by the Civilian Board of Contract Appeals, as the 

collection had not commenced at the time the Tribe was attempting to engage in a resolution 

process with the BIA.  

 The Tribe responded to the awarding official’s decisions with respect to the audit reports 

for fiscal years 2016, 2017, and 2018, by responding to the awarding official on each occasion, 

as detailed in the Tribe’s Complaint (Doc. 1).1 The Tribe appealed the awarding official’s 

Findings and Determinations for the fiscal year 2016 and 2017 audit in a letter dated March 27, 

2019, directed to the awarding official, but received no response. Doc. 1 at ¶ ¶ 43-44, 5; 

Declaration of Debra Nies (“Nies Decl.”), Ex. A. Because the Tribe received no response, and 

did not receive the purported request for Bill of Collection submitted by Defendants as Exhibit 6, 

it was not aware than an additional appeal was necessary. Doc. 1 at ¶¶ 46, 52. 

  The Tribe responded to the awarding official’s findings and determination for the fiscal 

year 2018 audit in a letter from the Tribal Chairman to Timothy LaPointe of the Great Plains 

Regional Office of the BIA, dated May 5, 2021. Doc. 1 at ¶ 56; Nies Decl., Ex. B.  

 
1 In doing so, the Tribe complied with the Contracts Dispute Act by submitting their claims to the contracting 
officer. 41 U.S.C. § 7103(a). 
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 The Tribe acknowledges that its letters in response to the Findings and Determinations 

for the 2016, 2017, and 2018 audits were mailed either to the awarding official, Krissanne 

Stevens, or to Timothy LaPointe, who was the regional director of the BIA’s Great Plains 

Regional Office. The appeal letters were not sent to the Civilian Board of Contract Appeals 

(CBCA), and no action prior to the present one was filed in federal court. In this regard, the 

Tribe’s action was consistent with its previous interactions with the BIA. Such an effort is 

contemplated by federal regulations governing contract disputes. 25 CFR § 900-217. 

Alternatively, these letters can be construed as an appeal of the BIA’s actions, and the Tribe 

asserts that its communications to the awarding official constituted substantial compliance with 

any duty to exhaust administrative remedies. 

 The United States Supreme Court has acknowledged the “undisputed existence of a 

general trust relationship between the United States and the Indian people.” United States v. 

Mitchell, 463 U.S. 206, 225, 103 S.Ct. 2961 (1983) (Mitchell II). In order to assert an action for 

breach of trust in an action for money damages, the Tribe must identify “a substantive source of 

law imposing specific duties upon the Government and allege that the Government failed to 

perform those duties.” Rosebud Sioux Tribe v. United States, 450 F.Supp.3d 986, 995 (2020) 

(citing United States v. Navajo Nation, 556 U.S. 287, 290, 129 S.Ct. 1547 (2009)). In order to 

seek equitable relief for breach of a trust duty, the Tribe must also “point to a substantive source 

of duty-imposing law and allege that the Government breached that duty.” Rosebud Sioux Tribe, 

450 F.Supp.3d at 995 (citing Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1100 

(8th Cir. 1989)). In the present case, the substantive law source of that trust duty arises from the 

BIA’s statutory obligations to the Tribe, including those imposed by the Indian Self-

Determination and Education Assistance Act (25 U.S.C. §§ 5301 et. seq.) (“ISDEAA”) and the 
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Tribally Controlled Schools Act (25 U.S.C. § 2501 et. seq.) (“TSCA”). Pursuant to the ISDEAA, 

the BIA has an affirmative obligation to provide technical assistance to tribes on a non-

reimbursable basis. 25 U.S.C. § 5322(d) & (e). The Tribe affirmatively alleges that the BIA 

failed to provide this technical assistance in its Complaint. Doc. 1 at ¶ 58. There is no time-limit, 

sunset clause, or other deadline on the BIA’s duty to offer such assistance. Nor is a CBCA 

appeal a precondition to such technical assistance. 

  The Tribe may have made a technical error when it mailed its responses to the BIA rather 

than the CBCA. However, such an error did not absolve Defendants of their duties. At a 

minimum, the BIA’s technical assistance obligation required the BIA to respond to exhibits A 

and B, and the Tribe could have sought to address the dispute via alternative dispute resolution. 

25 U.S.C. § 5329. Alternatively, the BIA could have notified the Tribe of any technical error in 

perfecting its appeal, and either forwarded the Tribe’s letter to the CBCA or informed the Tribe 

of its error with instructions as to how to correct it. 

II. The Tribe is Entitled to Declaratory Relief. 

 The Tribe’s claims against Defendants do constitute an “actual controversy” pursuant to 

the Declaratory Judgment Act. 28 U.S.C. § 2201(a). The Tribe’s Complaint does not seek a 

declaration that the audit findings in question were erroneous. Doc. 1 at ¶¶ 64-96. The Tribe does 

not assert that “it should have been allowed to misspend federal funds,” because the Tribe does 

not concede that it misspent funds.2 Doc. 10 at p. 20. When the Tribe agreed with the 2016 and 

2017 audit findings that Defendants reference (Doc. 10 at p. 19), it did so in reliance upon the 

 
2 It should be noted that none of the exhibits filed by Defendants (Doc. 12-1 through 12-10) document how the BIA 
determined that the Tribe used federal funds to pay for other tribal obligations. The Findings and Determinations do 
not identify specific funds from which the Tribe is alleged to have taken money to pay other debt obligations. There 
is no explanation as to how the awarding official determined that PL 93-638 funds were transferred from PL 93-638 
accounts and used for non-638 purposes.  
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awarding official’s previous determinations that “its equity in capital assets and other equity 

were sufficient to offset the deferred revenue.” Doc. 1 at ¶ 65. As a result, the Tribe reasonably 

concluded that its actions were justified and the deferred revenue audit finding would not result 

in adverse action. Doc. 1 at ¶¶ 65, 31-34. This conclusion is bolstered by the fact the BIA had 

previously accepted such an explanation. Doc. 1 at ¶¶ 31-34.3 The issue on which the Tribe seeks 

declaratory relief concerns whether Defendants may seek to penalize the Tribe by collecting 

awarded funds for conduct in which the Tribe engaged in good faith based upon Defendants’ 

previous action.  

 Further, the Tribe seeks a declaration that Defendants violated their statutory and trust 

duties to the Tribe, and the constitutional rights of Tribal members, by depriving the Tribe of 

funds necessary for the health and welfare of the Tribe. Specifically, the Tribe points out that 

Defendants failed to provide technical assistance to the Tribe, as required by the Indian Self-

Determination and Education Assistance Act. Doc. 1 at ¶¶ 58, 72-73. In Count 34, the Tribe 

specifically alleges that Defendants are violating their trust duty to the Tribe. Doc. 1 at ¶¶ 76-78. 

Finally, the Tribe alleges that Defendants’ actions in withholding funds violates Tribal members’ 

constitutional rights, regardless of the reason for the collection action. Doc. 1 at ¶¶ 86-94. 

 None of the foregoing issues require the Court to adjudicate the merits of the awarding 

officials’ Findings and Determinations, or whether the Tribe’s use of deferred revenue complied 

with the ISDEAA. Therefore, even if the Tribe’s letters, filed concurrently hereto as exhibits A 

 
3 The Tribe only learned of an apparent change in BIA policy in 2021, despite the fact that it apparently occurred in 
2017. Doc. 1 at ¶ 36. As a result, the Tribe had no opportunity to adjust its conduct, with or without technical 
assistance from the BIA. 
4 Count 3 was erroneously labeled “Count 4” in the Tribe’s Complaint. Count 3 contains numbered paragraphs 75 
through 79 of the Complaint (Doc. 1).  
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and B, were insufficient to constitute notices of appeal, the present claim is not barred, because 

such an appeal was not necessary. 

III. The Tribe is Entitled to Injunctive Relief. 

 The Tribe acknowledges that a preliminary injunction is not necessary as long as the 

inactivation of the Tribe’s alleged debt by the Bureau of Fiscal Service remains in place. Doc. 10 

at pp. 20-21; Doc. 11 at ¶¶ 10(c), 11(c). However, if successful on the merits of its claim, the 

Tribe requests a permanent injunction in order to prevent collection of additional funds pursuant 

to the FY 2016, 2017, and 2018 audits. Bank One, Utah v. Guttau, 190 F.3d 844, 847 (“The 

standard for granting a permanent injunction is essentially the same as for a preliminary 

injunction, except that to obtain a permanent injunction the movant must attain success on the 

merits.”). 

 In order to obtain a permanent injunction, a Court must take into account the threat 

irreparable harm if the Defendants’ actions continue, the balance between this harm and the harm 

to the other party in the event of an injunction, and the public interest. Id.; Dataphase Systems, 

Inc. v. C.L. Systems, Inc., 640 F.2d 109, 113 (8th Cir. 1981). Similar to the situation in Bank One, 

Utah, in the present case, the balance between the harm to the Tribe and any harm to Defendants 

can be disregarded if the Tribe prevails on the merits, as long as the Tribe shows irreparable 

harm without injunctive relieve, since the Tribe would be entitled to the relief and the public 

interest would be served by it. Bank One, Utah, 190 F.3d 844, 847-48. 

 The Tribe has adequately pled the irreparable harm that it intends to prove in support of 

its request. That harm consists of an inability to deliver services pursuant to the Tribe’s federal 

contract and grant awards, including educational services, healthcare services, and law and order 
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services. If the Tribe is unable to comply with the terms and conditions for delivery of such 

services, such funding may be terminated. Doc. 1 at ¶¶ 60-62.  

IV. The Tribe is Entitled to Relief Pursuant to the Administrative Procedures Act. 

 For the reasons discussed in § I supra., this Court has jurisdiction over the Tribe’s claim 

pursuant to the APA. The BIA violated its obligations under the ISDEAA, and by extension, it’s 

trust duty to the Tribe, by failing to offer technical assistance and alternative dispute resolution, 

and by engaging it the extreme remedy of depriving the Tribe of 638 funding in a “collection 

action.” The Tribe attempted to exhaust its administrative remedies by responding to the BIA’s 

findings and determinations (exhibits A and B), but were ignored. Doc. 1 at ¶¶ 46, 52, 56. 

V. The Tribe is Entitled to Mandamus Relief. 

 Defendants’ actions have created an extraordinary situation, damaging the Tribe’s ability 

to provide critical services to its population and driving the Tribe to the brink of insolvency. Doc. 

1 at ¶¶ 60-63. The BIA’s legal obligations to provide technical assistance and engage in 

alternative dispute resolution, as well as its trust duty to the Tribe, provide “a clear and 

indisputable right to the relief sought.” See Castillo v. Ridge, 445 F.3d 1057, 1060-61 (2006). 

The Furthermore, the Tribe has no other remedy, as the BIA has already disregarded the Tribe’s 

efforts to resolve the findings and conclusions in favor of embarking on the extreme act of 

collections.5 Id.  

VI. The Treasury Department Defendants are Proper Parties. 

 The Tribe acknowledges that the Treasury defendants relied upon the certification of the 

Department of the Interior that the Tribe’s alleged debts were “valid” and were therefore 

 
5 Short of depriving the Tribe of the funds necessary to provide 638 contract services to its people, the BIA could 
have moved to reassume the 638 programs or asked the Tribe to agree to retrocession of the programs to the BIA. 25 
CFR § 900.240 et. seq. That the BIA instead opted for the most extreme measure further demonstrates the necessity 
of mandamus relief. 
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engaged in a nondiscretionary ministerial function. Doc. 10 at §§ II, VI. The Tribe further 

acknowledges that a preliminary injunction is not necessary as long as current “collection hold” 

is in place. See § III supra. As a result, in the event the Tribe prevails on the merits of its suit, 

then injunctive relief against the BIA and its related defendants should make such relief against 

the Treasury defendants unnecessary. Therefore, the Tribe will stipulate to dismissal of the 

Treasury defendants from the present action. 

CONCLUSION 

 For the foregoing reasons, the Tribe respectfully urges the Court to deny Defendants’ 

Motion to Dismiss. To the extent that the Court concludes that the Tribe has not submitted 

sufficient evidence to refute a factual attack by Defendants on this Court’s subject matter 

jurisdiction, the Tribe respectfully requests an evidentiary hearing on that issue. Osborne v. U.S., 

918 F.2d 724, 730 (1990) (“If the defendant thinks the court lacks jurisdiction, the proper course 

is to request an evidentiary hearing on the issue”). Alternatively, the Tribe asks the Court to 

conclude that the subject matter jurisdiction issue is “so bound up with the merits that a full trial 

on the merits” is necessary. Id. (quoting Crawford v. U.S., 796 F.2d 924, 929 (1989). 

Dated this 10th day of March, 2022. 
 

HEIDEPRIEM, PURTELL, 
     SIEGEL & HINRICHS, L.L.P. 

 
BY /s/ John R. Hinrichs 
John R. Hinrichs (SD Bar No. 3166) 
101 West 69th Street, Suite 105 
Sioux Falls, SD 57108 
Tel: (605) 679-4470 
Fax: (605) 679-4379 
Email: john@hpslawfirm.com 
 
Attorney for the Lower Brule Sioux Tribe 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on this date, the foregoing document was filed with the Clerk of 

Court and served on the following individual(s) via the Court’s electronic filing system. 
 

Ellie J. Bailey 
Ellie.Bailey@usdoj.gov 
 
Alexis J. Warner 
Alexis.Warner@usdoj.gov 
 
Attorneys for Defendants 
 
Dated this 10th day of March, 2022.  

 
 

  /s/ John R. Hinrichs 
      John R. Hinrichs 
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